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Commonwealth of Pennsylvania v.
Dawian Harper

Criminal Appeal—VUFA—PCRA—Ineffective Assistance of Counsel—Officer Lied to Defendant—
Failure to File Motion to Suppress—Failure to Object to Expert Testimony—Failure to Challenge Corpus Delecti

Among other things, defendant challenges the effectiveness of trial counsel for failing to challenge the admission
of his statement made in the hospital after a shooting on corpus delecti grounds.

No. CC 2016-09765. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Ignelzi, J.—July 3, 2019.

OPINION
PROCEDURAL HISTORY

On June 22, 2016, the Petitioner was charged, at Criminal Information No. 2016-09765, one count of Firearms Not to be Carried
Without a License, 18 Pa.C.S.A. § 6106A1; and one count of Person Not to Possess Firearms, 18 Pa.C.S.A. §6105C7.

On February 8, 2017, Petitioner appeared before this Court and proceeded to a Non-Jury Trial. Petitioner was represented by
Lisa V. Phillips, Esquire, of the Office of the Public Defender, and the Commonwealth was represented by ADA Alison Bragle,
Esquire. At the conclusion of the Non-Jury Trial, Petitioner was found guilty of both counts. Petitioner requested a Pre-Sentence
Investigation Report prior to sentencing.

Petitioner was sentenced on June 12, 2017. At Count 1, Petitioner was sentenced to be incarcerated for a term of three (3) to six
(6) years and as to Count 2, a term of three (3) years of probation to be served consecutively to Count 1.

On June 20, 2017, Petitioner, through Attorney Phillips, filed a Post-Sentence Motion. Said Motion was subsequently denied on
October 17, 2017. On November 16, 2017, Petitioner filed a timely Notice of Appeal to the Superior Court of Pennsylvania, which
was docketed at No. 1718 WDA 2017. On November 20, 2017, this Court filed a Rule 1925(b) Order directing a Concise Statement
be filed. After granting one Motion for Extension of Time to file the Concise Statement, counsel for Petitioner subsequently filed
it on February 13, 2018. On March 1, 2018, Petitioner filed a Praecipe to Discontinue the Appeal with the Superior Court, which it
discontinued on March 5, 2018.

A Pro Se PCRA Petition was filed on July 31, 2018. On August 3, 2018, this Court appointed George A. Mizak, Esquire to
represent the Petitioner on his PCRA Petition. On November 15, 2018, Petitioner, through Attorney Mizak, filed an Amended PCRA
Petition. On January 8, 2019, the Commonwealth filed its Answer to the PCRA Petition. Thereafter, on January 23, 2019, Petitioner
filed an Addendum to the Amended PCRA Petition. Eventually, after some scheduling conflicts, a PCRA Hearing was held before
this Court on April 25, 2019. On April 29, 2019 this Court filed an Order denying the PCRA Petition.

On May 10, 2019, Petitioner, through counsel, filed a Notice of Appeal to the Superior Court of Pennsylvania. On May 15, this
Court filed a 1925(b) Concise Statement Order. On May 30, 2019, Attorney Mizak filed a Concise Statement of Errors Complained
of on Appeal on Petitioner’s behalf. This Opinion follows.

FACTUAL BACKGROUND
On May 5, 2016, at approximately 0230 hours, Detective Patrick Moffatt of the City of Pittsburgh Police Department was

dispatched to the 2400 block of Bedford Dwellings located in the Hill District of Pittsburgh, PA to investigate a shooting. Non-Jury
Trial Transcript (NJT), dated February 8, 2017, p. 10. Among the evidence collected were twelve (12) shell casings, which
consisted of nine (9) 9mm casings and three (3) .40 caliber Smith and Wesson casings. (NJT, p. 11).

Sergeant Brian Schmitt responded to the scene of the shooting and then to UPMC Mercy Hospital, as information he received
indicated that a potential victim had been taken there for treatment. He met with Petitioner and thereafter Detective Moffatt. (NJT,
13). Once at UPMC Mercy Hospital, Detective Moffatt observed Petitioner’s gunshot wound to the knee, which Detective Moffatt
believed to be self-inflicted based on the location and angle of the wound. (NJT, 14-15).

During the interview of Petitioner, he told Detective Moffatt that he had never fired a gun before. (NJT, 16). Petitioner then
changed his version of the story and told Detective Moffatt that he had fired a gun two (2) days before at a gun range. (NJT, 16).
Detective Moffatt informed Petitioner that he would be conducting a gunshot residue test on Petitioner’s hands and clothing. (NJT,
17). It was at this point that Petitioner told Detective Moffatt that he had shot himself when he was producing his gun because two
(2) other men were shooting. (NJT, 17). Shortly thereafter, Petitioner was read his Miranda warnings by Sergeant Schmitt in the
presence of Detective Moffatt. (NJT, 17-18). Petitioner acknowledged that he was aware of his rights and continued to speak with
Detective Moffatt and Sergeant Schmitt, as he wanted to make a statement. (NJT, 18). Petitioner stated that he had a .40 caliber
Smith and Wesson. (NJT, 18). Petitioner told Detective Moffatt that he was in fear for his safety when he pulled out the gun and
may have shot himself. (NJT, p. 18).Petitioner admitted to carrying around the firearm for his own protection, as he was shot before
on a previous occasion. (NJT, 19). 

During the course of the investigation, Detective Moffatt discovered that Petitioner did not have a valid license to carry a
firearm, nor did he have a permit. (NJT, 19). At the time of trial, Petitioner stipulated that he was not licensed to carry a firearm
on the date in question and that he had a conviction that would have rendered him ineligible for a license. (NJT, 19-20). Petitioner
stated that he fled on foot towards Somers Drive, and prior to getting a ride to the hospital, he discarded the weapon. (NJT, 30). In
an interview that occurred weeks later, Petitioner told Detective Flynn that no shooting occurred at all and that he was not shot.
(NJT, 41).

FACTUAL SUMMARY OF THE PCRA HEARING OF APRIL 25, 2019
At the April 25, 2019, PCRA Hearing, George Mizak, Esquire, counsel for the Petitioner, called Detective Patrick Moffatt to the

stand. Detective Moffat testified that on May 5, 2016, he had an encounter with the Petitioner at UPMC Mercy Hospital. PCRA
Hearing Transcript (HT), dated April 25, 2019, p. 8. Prior to that, Detective Moffatt was processing a shooting crime scene in the
Hill District and was apprised by Sergeant Brian Schmitt that a second victim self-drove to the hospital and he was requested to
go to the hospital. (HT, 8). Detective Moffatt arrived at the hospital and after a brief conversation with Sergeant Schmitt, he went
into the Petitioner’s treatment room and told the Petitioner he was going to test his hands for gunshot residue. (HT, 9). Petitioner
responded that he had not shot a gun. (Id.). Detective Moffatt admitted that he did not have a gunshot residue kit, just Q-tips and
sterile water, and that he told Petitioner it was a kit to try and get a reaction from him to his reply that he never shot a gun. (HT,
10). After Detective Moffatt performed the fake test, Petitioner stated that he had been to a gun range possibly the day before. (HT,
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11). According to Detective Moffatt, the purpose of the questioning was to see if Petitioner had fired a gun, to determine if the
Petitioner had been shot by another person, and that was all part of the investigation. (Id.). 

Detective Moffatt never read Petitioner his Miranda rights and he could not recall if Sergeant Schmitt did so. (HT, 11-12).
Detective Moffatt testified that he does not have any medical training. (HT, 12). Finally, on direct examination, Detective Moffatt
testified if he had been called to testify at a suppression hearing, his testimony would be substantially similar to what he offered
at trial. (HT, 13).

On cross-examination, Detective Moffatt testified that at the time he spoke with the Petitioner at the hospital, he did not even
know if the Petitioner was involved with this specific incident. (HT, 14). When Petitioner initially denied shooting a gun and then
next stated he shot a gun the day prior at a range, neither statement was indicative that a crime had been perpetrated by the
Petitioner. (HT, 15). After some probing by this Court, Detective Moffatt testified that at no time while at the hospital did he tell
the Petitioner he was in custody; if at any time the Petitioner wanted to leave, he could have; and he was free to leave even after
Detective Moffatt performed the so-called gun residue test. (HT, 16-17). 

On re-direct examination, Detective Moffatt testified that based upon his observations, he believed it was a possibility that
Petitioner’s gunshot wound was self-inflicted. (HT, 19).

Upon questioning by the Court, Detective Moffat unequivocally stated the Petitioner was not in custody, he was in a hospital
being treated, thus he was free to leave. [HT, 16-17].

Attorney Mizak, on behalf of the Petitioner, next called Lisa Caulfield, Esquire (formerly known as Lisa Phillips, Esquire) for
direct examination. Ms. Caulfield testified that she is an attorney with the Public Defenders’ Office and she recalled representing
the Petitioner at trial. (HT, 20-21). She recalled that discovery in general provided a basis for the premise that the police were oper-
ating on the assumption that Petitioner had a self-inflicted gunshot wound; that Petitioner incriminated himself at the hospital; and
that Detective Moffatt testified it was his opinion the gunshot wound was self-inflicted. (HT, 21-22). Ms. Caulfield finally testified
that she did not believe there was any reason to file a motion to suppress or raise a corpus delecti challenge to the incriminating
statements Petitioner made in the hospital nor did she feel there was any reason to object to the question regarding Detective
Moffatt’s observation of the wound. (HT, 22).

CONCISE STATEMENT OF ERRORS COMPLAINED OF ON APPEAL
The PCRA Court erred in failing to find that trial counsel was ineffective with respect to the following particulars:
1. In failing to file a Motion to Suppress incriminating statements made to the police at the hospital where Petitioner was

questioned in his hospital room, where he had not been given Miranda warnings prior to inculpating himself, and where the police
engaged in a course of questioning and tactics designed to elicit a potentially incriminating response;

2. In failing to object, at trial, to the opinion testimony of Detective Moffatt that the wound he observed on Petitioner’s
person while in his hospital room was a gunshot wound and that the wound was, in his estimation, “self-inflicted”. Such subject
matter was beyond the ken of a layperson and Detective Moffatt lacked the necessary educational and practical experience of
a medical professional to make him competent to render such opinions; and

3. In failing to raise a challenge to the admissibility of Petitioner’s allegedly 
inculpatory statements on corpus delicti grounds where, aside from his alleged inculpatory statements, the only evidence that

Petitioner possessed a weapon was Detective Moffatt’s lay opinion assertion that the wound appeared to be self-inflicted, which
opinion was offered without any foundation as to the reliability of his lay opinion or without any indication that it is even possible
to make such a deduction from mere observation alone. 

DISCUSSION
PREVIOUS LITIGATION AND WAIVER OF CLAIMS

Petitioner alleges that trial counsel was ineffective for failing to file a motion to suppress and for failing to make objections
during trial regarding opinion evidence and statements of Petitioner on corpus delicti grounds. 

The Post Conviction Relief Act (PCRA) is intended to “provide the sole means for obtaining collateral review and relief, encom-
passing all other common law rights and remedies, including habeas corpus.” Commonwealth v. Lantzy, 736 A.2d 564, 569 (Pa.
1999); See 42 Pa.C.S.A. §9542; Commonwealth v. Hall, 771 A.2d 1232 (Pa. 2001). The PCRA was enacted for the benefit of those
individuals who are innocent of the crime convicted, and who are serving unlawful sentences, to obtain collateral relief. 42
Pa.C.S.A. §9542. There is no constitutional right to any post- conviction relief. Pennsylvania v. Finley, 95 L.Ed.2d 539 (Pa. 1987). 

In order to be eligible for post-conviction relief, pursuant to the PCRA, 42 Pa.C.S.A. §9541 et. seq., Petitioner must plead and
prove by a preponderance of the evidence:

(2) That the conviction or sentence resulted from one or more of the following:

(i) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or innocence could have taken place. . . .

(ii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational strategic or tactical decision by counsel.

42 Pa.C.S.A. §9543(a). See Commonwealth v. Rivers, 786 A.2d 923 (Pa. 2001); Commonwealth v. Morales, 701 A.2d 516, 520 (Pa.
1997); Commonwealth v. Beasley, 678 A.2d 773, 777 (Pa. 1996); Commonwealth v. Young, 715 A.2d 1195 (Pa. Super. 1998). It is
Petitioner’s burden to prove that the issue was not previously litigated. Beasley, supra.

An issue has been previously litigated if “the highest court in which Petitioner could have had review as a matter of right has
ruled on the merits of the issue.” 42 Pa.C.S.A. §9544(a)(2). Petitioner’s claims, all guised as ineffective assistance of counsel, are
being raised for the first time in the Amended PCRA Petition. Claims of ineffective assistance of counsel are properly pursued in
a petition for relief under the PCRA. As such, Petitioner’s claims have not been previously litigated or waived.

INEFFECTIVE ASSISTANCE OF COUNSEL
An attorney is presumed effective; therefore, petitioner bears the burden of establishing that his counsel was in fact ineffective.
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Commonwealth v. Jones, 683 A.2d 1181, 1188 (Pa. 1996). The Supreme Court of Pennsylvania has set forth a three-prong test which
a petitioner must satisfy when pleading an ineffectiveness of counsel claim. Id. A petitioner must establish by a preponderance of
the evidence that:

(1) The claim is of arguable merit; (2) that counsel had no reasonable strategic basis for his or her action or inaction;
and (3) that, but for the errors and omissions of counsel, there is a reasonable probability that the outcome of the
proceeding would have been different…….[W]here the petitioner has demonstrated that counsel’s ineffectiveness
has created a reasonable probability that the outcome of the proceedings would have been different, then no reliable
adjudication of guilt or innocence could have taken place.

Commonwealth v. Kimball, 724 A.2d 326, 333 (Pa. 1999). See Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987); Strickland v.
Washington, 466 U.S. 668 (1984); 42 Pa.C.S.A. § 9543(a)(2)(ii). 

A. FAILURE TO FILE A MOTION TO SUPPRESS
Petitioner alleges that trial counsel was ineffective for failing to file a motion to suppress the inculpatory statements he made

to Detective Moffatt. This claim lacks arguable merit.
In the first instance, Petitioner was not subjected to custodial interrogation because he was not in custody at the time of his

interaction with Detective Moffatt. Miranda warnings are only applicable to custodial interrogations.
In the case of Missouri v. Seibert, 542 U.S. 600 (2004), the Supreme Court of the United States reviewed a two-step interroga-

tion process in instances where it appeared that an officer was attempting to circumvent giving Miranda warnings. In step one,
officers questioned a suspect without giving Miranda warnings and obtained a confession; in step two, officers obtained a second
confession in a mirandized interrogation. Id. at 604.

In the case at hand, there is no evidence to indicate that Detective Moffatt was deliberately withholding Miranda warnings. The
detective was not questioning the Petitioner, but rather, he was attempting to obtain information from a gunshot victim as part of
his investigation as to a shooting in the Hill District.

As this Court finds no evidence of deliberate withholding of Miranda warnings, it must apply the traditional rule set forth in
Oregon v. Elstad, 470 U.S. 298 (1985). See also United States v. Naranjo, 426 F.3d 221, 232 (3d Cir. 2005)(“[U]nless the agents delib-
erately withheld warnings, Elstad controls the Petitioner’s Miranda claim.”). Under Elstad, “[a] subsequent administration of
Miranda warnings to a suspect who has given a voluntary but unwarned statement ordinarily should suffice to remove the con-
ditions that precluded admission of the earlier statement.” 470 U.S. at 314. To determine if the subsequent Miranda warnings
are sufficient, we must consider “who initiated the [initial] interrogation, the time that elapsed between the two interrogations,
the extent to which the same police were involved in both interrogations, the manner in which the [initial] interrogation was
conducted,” and any other relevant factors. United States v. Tyler, 164 F.3d 150, 158 (3d Cir. 1998)(footnote omitted).

In the instant case, Petitioner’s initial questioning was conducted by Sergeant Schmitt and not Detective Moffatt. However, after
Petitioner was Mirandized, he indicated to Detective Moffatt that he understood his rights and wanted to make a statement. (NJT,
18). At this time, Petitioner admitted that he had a gun, that he accidentally shot himself and that the gun was a .40 caliber Smith
and Wesson. (NJT, 18-19). Any and all statements made by Petitioner after he was Mirandized are admissible.

Assuming arguendo, that a Motion to Suppress was filed by trial counsel, under the current state of the law the Motion would
have been denied. If the Motion was granted, suppressing the statements Petitioner made before he was Mirandized, it still would
not have been outcome determinative. The additional statements Petitioner made to Detective Moffatt, after he was Mirandized,
which are admissible, were sufficient evidence so that the outcome of the proceedings would not have changed.

B. FAILURE TO OBJECT TO OPINION TESTIMONY BY DETECTIVE MOFFATT
Petitioner next claims that trial counsel was ineffective for failing to object to objectionable opinion testimony that was provided

by Detective Moffatt.
This claim provides Petitioner no further relief, as the opinion testimony that was offered was not improper or objectionable.
Pennsylvania Rule of Evidence 701 discusses the opinion testimony of a lay witness as follows:

If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that is:
(a) rationally based on the witness’s perception;
(b) helpful to clearly understanding the witness’s testimony or to determining a fact in issue; and
(c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

Pa.R.E. 701.

In the instant case, Detective Moffatt was not testifying as an expert on gunshot wounds, he was merely stating what he
observed while at the hospital. This testimony was rationally based on Detective Moffatt’s perception and it aided the fact finder
in understanding why the Detective interviewed Petitioner in the manner in which he did. This clearly falls under both part (a)
and part (b), making Detective Moffatt’s opinion testimony permissible under the Pennsylvania Rules of Evidence.

Trial counsel, at the PCRA Hearing, provided a reasonable basis for not objecting to the opinion testimony of Detective Moffatt.
The Detective testified to certain observations regarding Petitioner’s gunshot wound based on his years of training and experience
as a police officer and Detective. There was nothing for trial counsel to object to, therefore, there was a reasonable basis for trial
counsel not to have lodged an objection. 

Had trial counsel objected to the Detective’s testimony, it would have likely been overruled, as the testimony that was being
offered was permissible and in compliance with the Pennsylvania Rules of Evidence. Even if trial counsel had objected, it would
not have changed the outcome of the proceeding. Consequently, this claim is meritless.

C. FAILURE TO PRECLUDE OR STRIKE ADMISSION OF PETITIONER’S STATEMENTS ON CORPUS DELICTI GROUNDS
Petitioner alleges that trial counsel was ineffective for failing to preclude or strike the admission of Petitioner’s statements

based on corpus delicti. This claim is without merit.
In Commonwealth v. Ware, 329 A.2d 258 (Pa. 1974), the Supreme Court explained that the corpus delicti rule should not be

viewed as a condition precedent to the admissibility of the statements or confessions of the accused. Id. at 274, n. 41. Rather, the
rule seeks to ensure that the Commonwealth has established the occurrence of a crime before introducing the statements or
confessions of the accused to demonstrate that the accused committed the crime. The rule was adopted “[t]o avoid the injustice of
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a conviction where no crime exists.... The fact that a crime has been committed by someone must be shown before a confession
will be received.” Commonwealth v. Taylor, 831 A.2d 587, 590 (2003).

The purpose of the corpus delicti rule is to “prevent the admission of a confession where no crime has been committed.”
Commonwealth v. Bardo, 709 A.2d 871 (Pa. 1998). In the instant case, there was substantial evidence that a crime was committed
without the confession of Petitioner. There was a call reporting shots were fired, ballistic evidence was recovered, and the
Petitioner, as well as another man, were admitted to the hospital for gunshot wounds. All that corpus delicti requires is that the
Commonwealth have evidence that a crime occurred other than the confession, before introducing any statements made by
Petitioner. The purpose and policy of corpus delicti was not aggrieved by the outcome in this case.

D. CLAIM THAT PCRA COURT ERRED IN FINDING THAT TRIAL COUNSEL WAS NOT INEFFECTIVE
Petitioner’s final claim is that the PCRA erred when it found trial counsel was not ineffective. This claim is frivolous.
“When examining a post-conviction court’s grant or denial of relief, our scope of review is limited to determining whether the

court’s findings were supported by the record and the court’s order is otherwise free of legal error.” Commonwealth v. Knighten,
742 A.2d 679, 682 (Pa. Super. 1999), appeal denied, 563 Pa. 659, 759 A.2d 383 (2000) (citation omitted). The point in time at which
the trial court may determine that the PCRA petitioner’s claims are frivolous or meritless is after petitioner has been afforded a
full and fair opportunity to present those claims. Such opportunity is best assured where petitioner is provided representation by
competent counsel whose ability to frame issues in a legally meaningful fashion insures the trial court that all relevant consider-
ations will be brought to its attention. Commonwealth v. Malone, 823 A.2d 931, 934 (Pa. Super. 2003), quoting Commonwealth v.
Carrier, 431 A.2d 271, 273 (Pa. 1981).

Based upon the foregoing discussion, this Court’s findings were supported by the record and were otherwise free of legal error.
As such, this Court properly used its discretion in denying the meritless claims.

CONCLUSION
WHEREFORE, this Court respectfully requests the judgement of sentence be AFFIRMED.

Respectfully submitted,

BY THE COURT:
/s/Ignelzi, J.

Dated: July 3, 2019

Commonwealth of Pennsylvania v.
Derek Vasos

Criminal Appeal—Homicide—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—
Victim’s Character Evidence—Jury Instruction—Imperfect Self-Defense

Defendant raises several issues related to the jury’s rejection of his justification defense in this third-degree murder case.

No. CC 201702087. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 3, 2019.

OPINION
Appellant Derek Vasos (hereinafter referred to as “Vasos”) was charged with one (1) count of criminal homicide (18 Pa.C.S. §

6312(d)) and one (1) count of intimidation of a witness (18 Pa.C.S. § 4952(A)(1)) in connection with an shooting that occurred on
February 5, 2017, in the Carrick section of the City of Pittsburgh.

On February 5, 2017, at approximately 3:53 a.m., police officers with the City of Pittsburgh Bureau of Police responded to the
200 block of Copperfield Avenue in the vicinity of the Carrick Literary Club for a report of a male who had been shot in the chest.
Upon arrival, officers learned that the victim, later identified as 28-year-old Donald George Ketter, Junior (hereinafter referred to
as “Victim”), had been transported by ambulance to UPMC Mercy Hospital where he was pronounced deceased at 4:09 a.m. Dr.
Abdulrezak Shakir of the Allegheny County Medical Examiner’s Office conducted an autopsy of the Victim several hours later, and
determined that the cause of death was a gunshot wound to the chest and the manner of death was homicide.

As part of their homicide investigation, detectives interviewed several witnesses and obtained surveillance video footage from
the Carrick Literary Club (hereinafter referred to as “Club”). Upon reviewing the video footage and speaking with witnesses,
detectives were able to identify the individual who had fatally shot the Victim as the Appellant, Derek Vasos. One witness
positively identified Vasos and advised police that Vasos was a regular patron of the Club. This witness also told police that Vasos
was present at the Club on the morning of the shooting. 

Detectives also interviewed another witness, Michael Nash (hereinafter referred to as “Nash”), who told police that he was
working in his capacity as a driver for the ridesharing company Uber on the morning of February 5, 2017, and that he had received
a notification for a pickup request from an individual by the name of Derek at approximately 2:30 a.m. After some initial
confusion as to the correct pickup location had been resolved, Nash made contact with Vasos in the vicinity of the Club several
minutes later.

Nash advised investigators that, upon entering the vehicle, Vasos instructed him to drive quickly. Nash told police that he then
observed the Victim approach his vehicle and that Vavos and the Victim began to argue through the open window of his vehicle.
Nash testified that, as he attempted to maneuver his vehicle around the Victim, who was standing just to right of his vehicle, he
heard a loud “bang,” which Nash believed to be a gunshot. At that time, Nash drove off with Vasos in his vehicle, with Vasos direct-
ing him where to drive. Nash told investigators that, at one point, he looked over at Vasos and observed Vasos disassembling what
appeared to be a semiautomatic handgun. 

After driving for approximately ten (10) minutes, Vasos instructed Nash to stop the vehicle several blocks from the location of
the shooting. Upon exiting Nash’s vehicle Vasos asked Nash, “what happened?” Nash responded by saying he did not see anything
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and did not wish to have any further involvement in the situation. According to Nash, Vasos responded by saying “yes” while draw-
ing his fingers across his throat, which Nash interpreted as a threat. Prior to concluding their interview of Nash, police presented
him with a sequential photo array. After viewing a series of photographs, Nash positively identified Vasos as the individual who
was in his vehicle during the incident near the Club on February 5, 2017.

During their investigation, police also interviewed a third witness, Jonathan Kalsek (hereinafter referred to as “Kalsek”), who
told police that he was parked outside of the Club on the morning of February 5, 2017, just prior to the shooting. Kalsek informed
police that, as he began to drive away, he observed a vehicle – which would later be identified as the vehicle in which Vasos was a
passenger – stopped in the roadway on Copperfield Avenue. Kalsek advised police that he observed the Victim near the passenger
side of the vehicle when he heard a gunshot and, moments later, observed the blood-soaked Victim approach his vehicle before
collapsing to the ground.

Based upon the evidence developed during their homicide investigation, police arrested Vasos and charged him with criminal
homicide, intimidation of a witness, and terroristic threats. Vasos proceeded to a jury trial on October 23, 2017, and, at the
conclusion of the Commonwealth’s case, Vasos moved for a judgment of acquittal on both the third degree murder and intimida-
tion of a witness counts. This Court granted Vasos’s motion with respect to the intimidation of a witness count but denied his motion
for judgment of acquittal on the third degree murder charge. On October 30, 2017, Vasos was found guilty of third degree murder
and was subsequently sentenced to a term of fifteen (15) to thirty (30) years incarceration, to be followed by ten (10) years of
probation. Vavos filed timely post-sentence motions on January 31, 2018, which were properly denied on March 5, 2018. Vavos filed
a timely notice of appeal on April 4, 2018, and subsequently filed his statement of matters complained of on appeal pursuant to
Pa.R.A.P. 1925(b) on August 13, 2018.

In his 1925(b) statement, Vasos raises several claims of error, including challenges to both the sufficiency and weight of the
evidence supporting his third degree murder conviction. Vasos also asserts that this Court erred in excluding evidence relating to
the Victim’s character, and in refusing to instruct the jury on the theory of imperfect self-defense. Finally, Vasos raises several
claims of error relating to this Court’s judgment of sentence.

The first two claims raised in Vasos’s 1925(b) statement are challenges to the sufficiency of the evidence supporting his third
degree murder conviction. First, Vasos asserts that the evidence presented at trial was insufficient to sustain his conviction for
third degree murder because the Commonwealth failed to prove, beyond a reasonable doubt, that he was not justified in shooting
the Victim. Vavos contends that he reasonably believed he was in danger of death or serious bodily harm at the time at which he
shot the Victim, and that his use of deadly force was therefore justified. In addition, Vasos asserts that the Commonwealth did not
present sufficient evidence to establish that he acted with the requisite malice necessary to support his conviction for third
degree murder.

The standard applied when reviewing the sufficiency of the evidence is whether, viewing all the evidence admitted at trial in
the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every element of the
crime beyond a reasonable doubt. Com. v. Golphin, 161 A.3d 1009, appeal denied, 170 A.3d 1051 (Pa. 2017) (citing Com. v. Harden,
103 A.3d 107 (Pa.Super. 2014)); Com. v. Toomer, 2017 Pa.Super. 103, appeal denied, 642 Pa. 431 (2017) (citing Com. v. Duncan, 932
A.2d 226, 231 (Pa.Super. 2007)). The Commonwealth need not establish guilt to a mathematical certainty, and it may sustain its
burden by means of wholly circumstantial evidence. Toomer, supra (citing Com. v. Brewer, 876 A.2d 1029, 1032 (Pa.Super. 2005).
Moreover, the finder of fact is free to believe some, all, or none of the evidence presented. Toomer, supra (citing Com. v. Hartle,
894 A.2d 800, 804 (Pa.Super. 2006)).

A claim of self-defense or justification requires evidence establishing three elements: (1) that the defendant reasonably
believed that he was in imminent danger of death or serious bodily injury and that it was necessary to use deadly force against
the victim to prevent such harm; (2) that the defendant was free from fault in provoking the difficulty which culminated in the
slaying; and (3) that the defendant did not violate any duty to retreat. Com. v. Mouzon, 617 Pa. 527 (2012) (citing 18 Pa.C.S.A.
§ 505)). Although the defendant has no burden to prove self-defense, before the defense is properly at issue, there must be
some evidence, from whatever source, to justify such a finding. Id. Once the question is properly raised, the burden is upon the
Commonwealth to prove beyond a reasonable doubt that the defendant was not acting in self-defense, which it may accomplish by
disproving any of the elements necessary for a defendant to raise the defense, as set forth in § 505 . Id.

The requirement of a reasonable belief of being in danger of death or serious bodily injury, which is necessary to support use
of deadly force, encompasses two aspects, one subjective and one objective; the defendant must have acted out of an honest, bona
fide belief that he was in imminent danger, which involves consideration of the defendant’s subjective state of mind, and the defen-
dant’s belief that he needed to defend himself with deadly force, if it existed, must be reasonable in light of the facts as they
appeared to the defendant, a consideration that involves an objective analysis. Id.

In its instructions to the jury, this Court set forth the applicable standards for analyzing a defendant’s claim of self-defense in
great detail. J.T.T., Vol. 3, 664:4-667:9. After hearing testimony, examining evidence, and receiving proper instructions, the jury
found that the Commonwealth had satisfied its burden of proof – both with respect to third degree murder and Vasos’s self-defense
claim. As the jury was free to believe some, all, or none of the evidence presented at trial, Vasos’s sufficiency challenge with respect
to his self-defense claim must fail.

In addition to his assertion that the Commonwealth did not present sufficient evidence to establish that he did not act in self-
defense, Vasos also alleges that the Commonwealth’s evidence was insufficient to prove that he acted with the malice necessary to
sustain his third degree murder conviction. Third degree murder is a killing done with malice but without the specific intent to kill
required in first-degree murder. Com. v. Buterbaugh, 2014 Pa.Super. 102 (2014); Com. v. Kimbrough, 2005 Pa.Super. 140 (2005).
Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind
regardless of social duty. Com. v. Truong, 2012 Pa.Super. 8 (2012); Com. v. Devine, 2011 Pa.Super. 163 (2011); Com. v. Dunphy, 2011
Pa.Super. 100 (2011); Com. v. Hardy, 2007 Pa.Super. 48 (2007). When considering whether a defendant acted with the requisite
malice to support a conviction for third degree murder, malice may be inferred by considering the totality of the circumstances.
Com. v. Truong, supra; Com. v. Dunphy, supra.

The Pennsylvania Supreme Court has held that malice may be inferred from the use of a deadly weapon directed at any vital
part of a victim’s body, whether or not the weapon was a gun which discharged accidentally or was fired intentionally. See, e.g.,
Com. v. Moore, 594 Pa. 619 (2007), cert. denied, 129 S. Ct. 452 (2008); Com. v. Jones, 590 Pa. 202 (2006); Com. v. Sanchez, 589 Pa.
43 (2006); Com. v. Wholaver, 588 Pa. 218 (2006); Com. v. Ragan, 560 Pa. 106 (1999); Com. v. Murphy, 559 Pa. 71 (1999). In Com. v.
Young, the Pennsylvania Supreme Court held that there was sufficient evidence to prove malicious homicide beyond reasonable
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doubt, and to sustain the defendant’s conviction for third degree murder, where the defendant intentionally pointed a loaded gun
at the victim and shot the victim in the chest. Com. v. Young, 494 Pa. 224 (1981).

At trial in the instant matter, Vasos did not dispute the Commonwealth’s assertion that he fired a handgun at the Victim, nor did
he assert that his actions in bringing about the Victim’s death were the result of an accident or other unintentional act. Vasos’s only
argument at trial was that he was justified in shooting the Victim; however, as the Supreme Court made clear in Young, a jury may
properly conclude that pointing a loaded firearm at a victim’s chest and pulling the trigger satisfies the malice requirement
necessary to sustain a conviction for third degree murder. Id. Accordingly, Vasos’s claim that there was insufficient evidence
to support his conviction in this respect is without merit.

Vasos’s also raises a challenge to the weight of the evidence supporting his third degree murder conviction. In his 1925(b) state-
ment, Vasos asserts that, “the Commonwealth’s evidence was contradictory, tenuous, vague and uncertain and the verdict shocks
the conscience of the Court since the evidence clearly showed the victim’s conduct was antagonistic and hostile, and that the
victim intended to inflict serious bodily injury, if not death, upon Mr. Vavos.” Based upon the content of Vasos’s 1925(b) statement,
it appears as though the sole basis of Vasos’s challenge to the weight of the evidence is his assertion that he was justified in shoot-
ing the Victim – an argument which the jury rejected.

A challenge to the weight of the evidence must be raised with the trial judge in the form of a motion for a new trial (1) orally,
on the record, at any time before sentencing; (2) by written motion at any time before sentencing; or (3) in a post-sentence motion.
Pa.R.Crim.P. 607(A). Challenges to the weight of the evidence may not be raised for the first time on appeal but must always be
raised initially with the trial judge or they are waived. Com. v. Brown, 538 Pa. 410 (1994); Com. v. Roche, 2017 Pa.Super. 4 (2017).
A challenge to the weight of the evidence is distinct from a challenge to the sufficiency of the evidence in that the former concedes
that the Commonwealth has produced sufficient evidence of each element of the crime, but questions which evidence is to be
believed. Com. v. Charlton, 902 A.2d 554, 561 (Pa.Super. 2006), appeal denied, 590 Pa. 655 (2006); Com. v. Davis, 799 A.2d 860
(Pa.Super. 2002); Com. v. Widmer, 560 Pa. 308, 318–19 (2000). A successful challenge to the sufficiency of the evidence precludes
retrial on double jeopardy grounds; whereas, a successful challenge to the weight of the evidence results in a new trial. Com. v.
Widmer, supra.

Vasos has waived his challenge to the weight of the evidence supporting his third degree murder conviction for several reasons.
First, Vavos did not properly preserve this claim. While he did file a post-trial motion to modify his sentence, Vasos did not
challenge the weight of the evidence in that motion, nor did raise his challenge to the weight of the evidence on the record with
the trial court during trial or in a written motion before sentencing. See Pa.R.Crim.P. 607(A). In addition, Vasos has waived his
challenge to his weight of the evidence because he has failed to set forth articulable facts on which his claim is based, as required
by Pa.R.A.P. 1925.

Pa.R.A.P. 1925 provides that an appellant’s statement of errors complained of on appeal, “shall concisely identify each ruling
or error that the appellant intends to challenge with sufficient detail to identify all pertinent issues for the judge.” Pa.R.A.P.
1925(b)(4)(ii). Vasos’s 1925(b) statement offers no material facts in support of his contention that the verdict was against the weight
of the evidence. To the contrary, Vasos merely asserts that the verdict was against the weight of the evidence because the jury chose
not to accept his claim of self-defense. This generalized assertion is clearly insufficient to sustain a challenge to the weight of the
evidence. See Com. v. Freeman, 2015 Pa.Super. 252 (2015) (defendant’s concise statement of errors complained of on appeal alleg-
ing that, “[t]he verdict of the jury was against the weight of the evidence” was not sufficiently specific, and thus defendant waived
his challenge where he neglected to offer specific reasons as to why the verdict was contrary to the weight of the evidence).
Accordingly, Vasos’s failure to comply with the requirements of Pa.R.A.P. 1925(b)(4)(ii) operates as a waiver of this claim. See Com.
v. Oliver, 2015 Pa.Super. 261 (2015) (any issues not raised in a 1925(b) statement will be deemed waived).

Assuming Vasos had properly preserved and raised his challenge to the weight of the evidence, his claim would nonetheless fail,
because Vasos has not adduced sufficient facts to satisfy the heavy burden required for an appellant to successfully raise such a
claim. In order for an appellant to prevail on a challenge to the weight of the evidence, “the evidence must be so tenuous, vague and
uncertain that the verdict shocks the conscience of the court.” Com. v. Sullivan, 820 A.2d 795, 806 (Pa.Super. 2003). In assessing a
claim that the verdict was against the weight of the evidence, an appellate court will not substitute its judgment for that of the
factfinder, which is free to assess the credibility of witnesses and to believe all, part, or none of the evidence presented. Id. Merely
alleging that the jury’s verdict was contradictory, tenuous, vague, and uncertain, as Vasos does in his 1925(b) statement, does not
entitle a defendant to a new trial on the grounds that the verdict was against the weight of evidence because it is within the province
of the fact finder to determine the weight to be given to the testimony and to believe all, part, or none of it. Com. v. Mechalski, 707
A.2d 528 (Pa.Super. 1998); Com. v. Walter, 849 A.2d 265 (Pa.Super. 2004); Com. v. Mack, 850 A.2d 690 (Pa.Super. 2004).

Vasos has failed to properly preserve his challenge to the weight of the evidence and he has not raised this claim with sufficient
specificity and has therefore waived this challenge. Moreover, Vasos points to no specific facts which would suggest that the
evidence supporting his conviction was, “so tenuous, vague and uncertain that the verdict shocks the conscience of the court,” nor
has he adduced evidence sufficient to sustain an appellant’s heavy burden when challenging the weight of the evidence.
Accordingly, Vasos’s challenge to the weight of the evidence supporting his convictions must fail on both procedural and
substantive grounds.

The next claim raised in Vasos’s 1925(b) statement is Vasos’s assertion that this Court erred in precluding him from offering
evidence relating to the victim’s character. Vasos contends that this character evidence was admissible pursuant to Pa.R.E.
404(a)(2), which provides limited exceptions to the general rule that evidence of a person’s character or character trait is not
admissible to prove that, on a particular occasion, the person acted in accordance with that character or trait. One such exception
is set forth in Pa.R.E. 404(a)(2)(B), which provides that, “a defendant [in a criminal case] may offer evidence of an alleged
victim’s pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it…” It is clear from the plain
language of Rule 404(a)(2)(b) that the admission of such evidence is discretionary.

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court, and a reviewing court will
not reverse the court’s decision on such a question absent a clear abuse of discretion. Com. v. King, 959 A.2d 405, 411 (Pa.Super.
2008). Abuse of discretion is not merely an error of judgment, but rather where the judgment is manifestly unreasonable, where
the law is not properly applied, or where the record shows that the action is a result of partiality, prejudice, bias, or ill will. Com.
v. Sisco, 484 Pa. 85 (1979). Furthermore, it is not sufficient for an appellant to simply allege that a trial court erred with respect to
an evidentiary ruling, an appellant must set forth sufficient facts to identify all relevant issues for the trial judge. Pa.R.A.P.
1925(b)(4)(ii).



january 3 ,  2020 page 7

The Pennsylvania Supreme Court has held that, when self-defense is properly at issue, evidence of the victim’s prior convic-
tions involving aggression may be admitted, if probative, either (1) to corroborate the defendant’s alleged knowledge of the
victim’s violent character, to prove that the defendant was in reasonable fear of danger; or (2) as character/propensity evidence,
as indirect evidence that the victim was in fact the aggressor. Com. v. Mouzon, 617 Pa. 527, 532 (2012) (citing Com. v. Beck, 485 Pa.
475 (1979). Only those past crimes of the victim that are similar in nature and not too distant in time will be deemed probative,
with the determination as to similar nature and remoteness resting within the sound discretion of the trial judge. Com. v. Mouzon,
617 Pa. at 532 (citing Com v. Amos, 445 Pa. 297 (1971)). Moreover, Rule 404(a)(2)’s exception to the general prohibition against the
use of character evidence applies only to a victim’s pertinent character traits. A pertinent character trait for purposes of an apply-
ing this exception is limited to a character trait of the victim that is relevant to the crime or defense at issue in the case. Com. v.
Minich, 2010 Pa.Super. 66 (2010) (citing Pa.R.E. 404(a)(2)).

In the instant appeal, Vasos argues that this Court erred, “when it disallowed any evidence relating to the victim’s character,
including his gang activity and committing assaults, which was admissible under Pa.R.E. 404(a)(2).” However, the record in the
instant matter reveals that, at the time at which he fatally shot the Victim, Vasos had no knowledge of the Victim’s character traits.
J.T.T. Vol. 1, 6:25; 7:1-12. As such, evidence of the Victim’s character was not relevant to any crime or defense at issue in the instant
matter and was properly excluded.

Vasos has failed to establish that this Court abused its discretion with respect to its decision to preclude him from offering
evidence of the Victim’s character, nor has he adduced evidence which would suggest that this Court’s decision to exclude such
evidence was manifestly unreasonable, that the law was not applied properly, or that this Court’s rulings were the result of
partiality, prejudice, bias, or ill will. Com. v. Thompson, 2014 Pa.Super. 106 (2014); Com. v. King, 959 A.2d 405, 411 (Pa.Super. 2008).
Accordingly, Vasos’s claim in this respect is frivolous and does not warrant relief.

Next, Vasos asserts that this Court erred by refusing to instruct the jury on unreasonable belief voluntary manslaughter. A trial
court has wide discretion in phrasing jury instructions, and absent an abuse of discretion or an inaccurate statement of law, there
is no reversible error. Com. v. Serge, 2003 Pa.Super. 470 (2003), aff ’d, 586 Pa. 671 (2006) (citing Com. v. Hudson, 820 A.2d 720
(Pa.Super. 2003)). In determining whether the trial judge committed an abuse of discretion or error of law with respect to its
instructions to the jury, the court considers the charge as a whole in light of the evidence presented. Com. v. Serge, supra. If
an error is found to have been committed, a new trial is warranted only where such error has been clearly prejudicial to the
appellant. Id. (citing Com. v. Birch, 434 Pa.Super. 575 (1994)).

Unreasonable belief voluntary manslaughter – also referred to as imperfect self-defense – may be applied in situations in which
a defendant knowingly kills someone under the unreasonable belief that the killing was justified. Com. v. Mouzon, 617 Pa. 527
(2012). Imperfect self-defense differs from the affirmative defense of self-defense in that, if accepted, the latter results in an
acquittal because it constitutes a justification for the conduct charged. Id. A self-defense claim under the theory of imperfect self-
defense differs from a true self-defense claim in only one respect – an unreasonable rather than a reasonable belief that deadly
force was required to save the actor’s life. Com. v. Sepulveda, 618 Pa. 262, 289 (2012). All other principles of justification under 18
Pa.C.S. § 505 must still be met in order to establish unreasonable belief voluntary manslaughter. Id. In order to establish the
defense of self-defense under 18 Pa.C.S. § 505, the defendant must not only show that he was protecting himself against the use of
unlawful force, but must also show that he was free from fault in provoking or continuing the difficulty which resulted in the
killing. Com. v. Serge, supra (citing 18 Pa.C.S. § 505; Com. v. Bracey, 568 Pa. 264, 285 (2001)).

In the instant appeal, Vasos argues that he was justified in using deadly force during his encounter with the Victim, and that
this Court erred in refusing to instruct the jury on the doctrine of imperfect self-defense. However, this Court’s decision to omit
references to imperfect self-defense from its jury instructions was wholly proper because Vasos did not adduce evidence
establishing that imperfect self-defense was applicable in the instant matter, including, inter alia, that he was free from fault
in provoking or continuing the difficulty which resulted in the killing. While Vasos argued that he believed deadly force was
warranted against the Victim, Michael Nash testified that Vavos and the Victim were, “jawing back and forth” just prior to the
shooting, and that the vehicle in which he and Vasos were traveling was actually proceeding past the Victim at the time at which
Vasos fired the fatal shot. J.T.T., Vol. 1, 89:11-25; 90:1-21. As such, this Court’s refusal to instruct the jury on the theory of imper-
fect self-defense was proper.

The remaining claims raised in Vasos’s 1925(b) statement relate to the sentence imposed by this Court. Specifically, Vasos
asserts that his sentence was manifestly excessive, unreasonable, and constituted an abuse of discretion by this Court because:
(1) his sentence was not consistent with the norms underlying the sentencing code; (2) this Court failed to consider all relevant
factors including his nature and characteristics, and instead, “focused exclusively on the seriousness of the offense and [the
Court’s] disbelief of Mr. Vavos’ trial testimony to the exclusion of other pertinent factors;” (3) “he believed that he was acting in
self-defense and showed extreme remorse for his actions;” and, (4) this Court did not consider the important and statutorily
required sentencing factor of Mr. Vavos’ rehabilitative needs and how his needs would be met by the sentence imposed.

There is no absolute right to appeal when challenging the discretionary aspect of a sentence. Com. v. Cartrette, 83 A.3d 1030,
1042 (2013) (citing Com. v. Crump, 995 A.2d 1280, 1282 (Pa.Super. 2010)). Rather, an appellant challenging the discretionary
aspects of his sentence must invoke the appellate court’s jurisdiction by showing that the issue was properly preserved at
sentencing or in a motion to reconsider and modify sentence, and that there is a substantial question that the sentence appealed
from is not appropriate under the Sentencing Code. Com. v. Patterson, 2018 Pa.Super. 24 (2018) (citing Com. v. Moury, 992 A.2d
162, 170 (Pa.Super. 2010)).

To establish that a substantial question exists, an appellant must advance a colorable argument that the sentencing court’s
actions were inconsistent with a specific provision of the Sentencing Code or violated a fundamental norm of the sentencing
process. Com. v. Kane, 10 A.3d 327, 335 (2010) (citing Com. v. Feucht, 955 A.2d 377, 383–84 (Pa.Super. 2008)). In order to satisfy
this requisite showing, an appellant must explain where the challenged sentence falls in relation to the sentencing guidelines. Id.
In addition, the appellant must identify what specific provision of the Code or fundamental norm was violated and explain how and
why the sentencing court violated that particular provision or norm. Id. Only after an appellant establishes the existence of a
substantial question may he challenge the discretionary aspects of his sentence. Id.

Sentencing is a matter vested in the sound discretion of the sentencing judge, and a sentence will not be disturbed on appeal
absent a manifest abuse of discretion. Com. v. Zirkle, 107 A.3d 127, 132 (Pa.Super. 2014) (citing Com. v. Hoch, 936 A.2d 515, 517–
18 (Pa.Super. 2007)). An abuse of discretion is not shown merely by an error in judgment. Id. Rather, an appellant must establish,
by reference to the record, that the sentencing court ignored or misapplied the law, exercised its judgment for reasons of
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partiality, prejudice, bias or ill will, or arrived at a manifestly unreasonable decision. Id.; Com. v. Patterson, 2018 Pa.Super. 24
(2018); Com. v. Edwards, 2018 Pa.Super. 230 (2018).

If the sentence imposed is within statutory limits, there is no abuse of discretion unless the sentence is manifestly excessive so
as to inflict too severe a punishment. Com. v. Gaus, 303 Pa.Super. 372 (1982); see also Com. v. Rooney, 296 Pa.Super. 288 (1982);
Com. v. Aviles, 295 Pa.Super. 180 (1982); Com. v. Garrison, 292 Pa.Super. 326 (1981) (sentence must either exceed statutory limits
or be manifestly excessive for the sentence to constitute an abuse of discretion). In determining whether a sentence is manifestly
excessive, the appellate court must give great weight to the sentencing judge’s discretion, as that judge is in the best position to
measure factors such as the nature of the crime, the defendant’s character, and the defendant’s display of remorse, defiance, or
indifference. Com. v. Andrews, 720 A.2d 764 (Pa.Super. 1998), aff ’d, 564 Pa. 321 (2001) (citing 42 Pa.C.S.A. §§ 9721(b), 9725)).

While Vasos arguably preserved at least some of the sentencing claims he now raises on appeal, his 1925(b) statement contains
no reference to where his sentence falls in relation to the sentencing guidelines. Moreover, Vasos has failed to establish that a
substantial question exists as to the propriety of his sentence because he has not advanced a colorable argument that this Court’s
actions were inconsistent with a specific provision of the Sentencing Code or violated a fundamental norm of the sentencing
process. See Com. v. Kane, 10 A.3d at 335. Finally, Vasos’s 1925(b) statement contains no facts which suggest that this Court abused
its discretion in imposing his sentence, and Vasos points to nothing in the record which demonstrates that this Court exhibited bias,
malice, or ill will in reaching its sentencing decision. The record reveals that this Court properly and adequately considered all
relevant sentencing criteria, sentenced Vasos within the applicable guideline range, and stated its reasons for imposing its
sentence on the record. Accordingly, Vasos’s challenge to the discretionary aspects of his sentence do not warrant relief.

For the within reasons, the claims raised in Vasos’s 1925(b) statement are without merit and do not warrant relief.

BY THE COURT:
/s/Cashman, J.

Dated: July 3, 2019

1 The Commonwealth may overcome a defendant’s self-defense claim by proving any of the following: (1) that the defendant
was not free from fault in provoking or continuing the difficulty which resulted in the slaying; (2) that the defendant did not
reasonably believe that he was in imminent danger of death or great bodily harm, and that it was necessary to kill in order to
save himself therefrom; or (3) that the defendant violated a duty to retreat or avoid the danger. Com. v. Mouzon, 617 Pa. 527
(2012) (citing 18 Pa.C.S.A. § 505)).

Commonwealth of Pennsylvania v.
Lee Erik Boozer

Criminal Appeal—Homicide—Hearsay—Right to Self-Representation—Prior Statement—Photographs—
Chain of Custody—In-Court Lineup

Court denied the defendant’s request to represent himself mid-trial because it was a clear attempt to obtain a mistrial.

No. CC 201706519. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—July 9, 2019.

OPINION
On May 30, 2017, the appellant, Lee Erik Boozer, (hereinafter referred to as “Boozer”), was charged with the crimes of

criminal homicide, robbery, criminal attempt to commit criminal homicide, aggravated assault, possession of a firearm without a
license and a person not to possess a firearm. Boozer elected to proceed with a jury trial on all of the charges filed against him
except the charge of person not to possess a firearm and that charge was severed prior to the jury trial and tried in a non-jury trial
held in conjunction with the jury trial on those other charges. The jury trial commenced on June 21, 2018, and the jury returned
verdicts against Boozer on July 6, 2018, when they found him guilty of second degree murder, guilty of criminal attempt to
commit criminal homicide, guilty of robbery, guilty of aggravated assault, and not guilty of possession of firearm without a license.
In the non-jury trial, Boozer was found guilty of person not to possess a firearm.

A presentence report was ordered and sentencing occurred on October 1, 2018, at which time Boozer was sentenced to the
mandatory life without the possibility of parole for his conviction of second degree murder, to be followed by a period of
incarceration of not less than one hundred eight nor more than two hundred sixteen months for his conviction of aggravated assault
and a second consecutive sentence of sixty to one hundred twenty months for his conviction of person not to possess a firearm.
It was noted at the time of sentencing that Boozer was not RRRI eligible. Boozer’s trial counsel filed a motion to withdraw as
counsel following his sentencing and his current appellate counsel, Paul Gettleman, entered his appearance and filed an applica-
tion to reinstate Boozer’s appellate rights, which was granted. Defendant filed a concise statement of matters complained of on
appeal. In that concise statement, it is suggested that the Court committed five errors in the handling of Boozer’s case.

Initially Boozer maintains that the Court erred when it did not allow Boozer to represent himself even after this Court gave
Boozer a colloquy and Boozer provided all of the appropriate answers with respect to his understanding of whether or not he could
represent himself. Boozer next maintains that this Court erred in permitting the introduction of a prior statement from Matthew
Sherrill who testified under oath that he did not recall making that statement and, further, that he did not want to be part of this
particular proceeding. Boozer next maintains that the Court erred when it permitted the Commonwealth to show various witnesses
photographs of Boozer, especially when one of the Commonwealth’s Detectives told a witness to point Boozer out and to say that
that was him in the picture. Boozer also maintains that the Court erred in the admission of a pair of sunglasses since the
Commonwealth did not prove the chain of custody with respect to those sunglasses. Finally, Boozer maintains that the Court erred
in permitting an in-Court lineup to be shown to Susan Wagner, which was extremely suggestive and prejudicial.

On May 18, 2014, at approximately 7:22 pm, Darryl Terry, (hereinafter referred to as “Terry”), the owner of the Allendale
Market located at 3333 Allendale Street in the East Sheridan Section of the City of Pittsburgh, was at his place of employment
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working when an individual who was anywhere from five nine to six feet tall, and between one hundred eighty-five and two
hundred forty-five pounds, walked into his store wearing a fisherman-type hat and dark coat and shot Terry once in the chest.
The cash register in Terry’s business was overturned and money was strewn throughout the interior of that very small business.
After being shot, Terry ran out of the market and across the street only to be followed by his attacker. He was shot four times in
the back, one of which caused him to be a paraplegic and then as he laid on the ground, he was shot twice more in the head.

Susan Wagner, (hereinafter referred to as “Wagner”), was driving along Allendale Street on the way to her mother’s house when
she observed the shooting that occurred on Allendale Street and then she saw the shooter run from the scene. Wagner backed up
her car on Allendale Street in an attempt to get away and then called to alert the police about the shooting. As it turns out, the
shooter was running parallel to the direction that Wagner was travelling when she had a turn on to Stanhope Street and she saw
the individual who shot Terry go into a house located at 1107 Stanhope Street. She continued to drive down Stanhope and once
again came in contact with the shooter and he shot at her, grazing her in the arm. Wagner again attempted to get away by driving
down Allendorf Street and then onto Chartiers Avenue only to encounter the shooter once again when he ran up to the side of her
vehicle and fired twice into the car, striking her in the chest. When Terry was shot inside the store, not only was the shell casing
left but a live round was left when it was discharged from the shooter’s firearm. There were various shell casings found on
Allendale Street where Terry was shot six more times and shell casings found at the scene where Wagner was ultimately shot, all
came from the same weapon.

During the course of the investigation of these shootings, the police talked to Sarom Long, (hereinafter referred to as “Long”),
who stated that Boozer was at her house asking for a ride to get out of the area. Long knew Boozer and stated that she would able
to positively identify him as the individual who asked for that ride. As the investigation continued, the police went to the house at
1107 Stanhope Street and recovered items that were dropped in the yard of that home which included change, bills and a pair of
sunglasses. The sunglasses were transported to the Medical Examiner’s Office for the purpose of doing a DNA analysis and a swab
was taken from those sunglasses. As the investigation continued the police received information that the shooter may have been
an individual by the name of “Red”, which is a name by which Boozer was known. The DNA sample obtained from the sunglasses
was submitted for analysis and it was determined that Boozer’s DNA matched the DNA on the sunglasses.

When Wagner was initially interviewed by the police, she had a limited memory as to what happened, however, during the
course of the investigation her memory of the shooting came back and she was ultimately able to identify Boozer in a photo
lineup indicating that he looked like the individual who not only killed Terry but, also, attempted to murder her. At the time of trial,
she positively identified Boozer as the shooter.

Boozer was arrested and charged with the crimes of criminal homicide and criminal attempt to commit criminal homicide on
June 30, 2007. He was taken to the homicide headquarters and after being given his Miranda rights, agreed that he would talk to
the police. During his interview which lasted over an hour and one-half, Boozer initially maintained that he did not know Terry
and knew nothing about this homicide. Boozer also maintained that he had never been in the Allendale Market. As the interview
started to wind down, Boozer admitted that he had been in the store on one prior occasion and that he provided a motive for the
shooting of Terry. Boozer apparently had a relationship with Lasawn Sherrell, although she was not his girlfriend, he viewed her
as a piece of property which he owned. Lasawn Sherrell apparently was also having a relationship with Terry, however, it was
unclear whether this relationship existed at the same time as she was involved with Boozer. Boozer also admitted that he viewed
naked pictures of Terry on Lasawn Sherrell’s phone which confirmed that she was engaged in a relationship with someone else
other than Boozer.

Boozer’s initial claim of error is that this Court erred when it denied him the right to represent himself in connection with these
charges. After the thirty-second witness of the forty who testified in this case had been presented, Boozer made a request to repre-
sent himself in connection with the remainder of the case. The Court engaged Boozer in an extensive colloquy as to his understand-
ing of his right to represent himself and the consequences that would occur should be convicted as a result of his representation of
himself. As noted Commonwealth v. Starr, 541 Pa. 564, 664 A.2d 1326, 1334-1335 (1995), a criminal defendant has a Constitutional
right to discharge his counsel and to proceed to represent himself with respect to the criminal charges filed against him.

A criminal defendant has a long-recognized constitutional right to dispense with counsel and to defend himself
before the court. Ferretti v. California, 422 U.S. 806, 821, 95 S.Ct. 2525, 2534, 45 L.Ed.2d 562 (1975) (implicit in the struc-
ture of the Sixth Amendment is the right of a criminally accused to conduct his own defense); Commonwealth v. Szuchon,
506 Pa. 228, 250, 484 A.2d 1365, 1376–1377 (1984) (an accused has a right to conduct his own defense pursuant to Article
1, Section 9 of the Pennsylvania Constitution). In short, this highly personal constitutional right operates to prevent a state
from bringing a person into its criminal courts and in those courts force a lawyer upon him when he asserts his constitu-
tional right to conduct his own defense. Faretta, supra, at 807, 95 S.Ct. at 2527.7 Further, the denial of a criminal
defendant’s right to proceed pro se is not subject to a harmless error analysis. McKaskle v. Wiggins, 465 U.S. 168, 177 n.
8, 104 S.Ct. 944, 950 n. 8, 79 L.Ed.2d 122 (1984) (“the right to self-representation is either respected or denied; its
deprivation cannot be harmless”).

Before a defendant is permitted to proceed pro se, however, the defendant must first demonstrate that he knowingly,
voluntarily and intelligently waives his constitutional right to the assistance of counsel. Faretta, supra, at 835, 95 S.Ct. at
2541; Szuchon, supra, 506 Pa. at 250, 484 A.2d at 1377. If the trial court finds after a probing colloquy that the defendant’s
putative waiver was not knowingly, voluntarily or intelligently given, it may deny the defendant’s right to proceed pro se.
See, Commonwealth v. Richman, 458 Pa. 167, 175, 320 A.2d 351, 355 (1974) (right to counsel not waived because waiver
not knowingly and intelligently given). The “probing colloquy” standard requires Pennsylvania trial courts to make a
searching and formal inquiry into the questions of (1) whether the defendant is aware of his right to counsel or not and
(2) whether the defendant is aware of the consequences of waiving that right or not. Szuchon, supra, 506 Pa. at 250, 484
A.2d at 1377 (trial judge must make searching inquiry into defendant’s request to proceed without counsel). See also
Pa.R.Crim.P. 318(c) (when the defendant seeks to waive the right to counsel after the preliminary hearing, the judge shall
ascertain from the defendant, on the record, whether the waiver was made knowingly, voluntarily and intelligently).
Specifically, the court must inquire whether or not: (1) the defendant understands that he has the right to be represented
by counsel, and the right to have free counsel appointed if he is indigent; (2) the defendant understands the nature of the
charges against him and the elements of each of those charges; (3) the defendant is aware of the permissible range of
sentences and/or fines for the offenses charged; (4) the defendant understands that if he waives the right to counsel he
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will still be bound by all the normal rules of procedure and that counsel would be familiar with these rules; (5) defendant
understands that there are possible defenses to these charges which counsel might be aware of, and if these defenses are
not raised at trial, they may be lost permanently; and (6) the defendant understands that, in addition to defenses, the
defendant has many rights that, if not timely asserted, may be lost permanently; and that if errors occur and are not
timely objected to, or otherwise timely raised by the defendant, the objection to these errors may be lost permanently.
Comment to Pa.R.Crim.P. 318.

This Court, before making a determination as to whether or not Boozer should be permitted to represent himself, went through
the colloquy as required by the Rules of Criminal Procedure and the dictates of Commonwealth v. Star, supra. It also considered
other salient facts as they pertained to Boozer’s case. Boozer’s trial counsel, Casey White, told this Court that Boozer had threat-
ened him and requested a mistrial. Boozer’s conduct during the course of this particular trial indicated that his ultimate goal was
to disrupt the process and this would be achieved by him representing himself. It was clear that his request to represent himself
was not the exercise of a constitutionally protected right but, rather, his desire to cause a mistrial which would result of the
retrial of these charges since it appeared that he believed that the Commonwealth had established the basis for his conviction of
the charge of criminal homicide and criminal attempt to commit criminal homicide. While this Court noted that it did not think
that Boozer had the ability to handle this case, it was the real motivation of the request to represent himself that was considered
in light of Boozer’s attitude during the course of this case when he threatened his own counsel and continued to demand the
introduction of irrelevant materials in an attempt to form the basis for a mistrial. It was abundantly clear to this Court that there
was no desire by Boozer to exercise his constitutionally protected right to represent himself but, rather, to provide himself with
an opportunity to ensure that a mistrial occurred. Since this Court viewed that Boozer’s request was not legitimate, it denied him
the right to proceed pro se.

Boozer next maintained that this Court erred when it permitted the introduction of a prior statement of Matthew Sherrell, who
testified that he did not remember the prior statement and that he did not want to be part of this particular proceeding.
Pennsylvania Rule of Evidence 8041 allows for the introduction of a hearsay statement when a declarant becomes unavailable as a
witness. One of the ways by which a declarant can become unavailable is that the individual testifies that he does not remember
the subject matter of his purported testimony. In order to establish the ability to introduce a hearsay statement, an individual who
has a loss of memory or does not recall a prior statement, that individual must testify to such at the time of trial. The
Commonwealth put Matthew Sherrell on the witness stand and throughout the course of his testimony, he indicated that he did not
remember making the statement or did not remember the specifics of the statement, if in fact he did make the statement and on
more than one occasion, told the jury that he did not want to be part of this particular proceeding. Based upon Matthew Sherrell’s
purported lack of memory, this Court concluded that the introduction of his prior statement was proper pursuant to Pennsylvania
Rule of Evidence 804.

Boozer next maintains that this Court erred when it permitted the Commonwealth to show witnesses a picture of Boozer prior
to them testifying and that with respect to Long’s testimony, that Detective McGee told her to point Boozer out and say that he was
the individual who committed these crimes. Long was seated outside the District Attorney’s Office when she met with Detective
McGee and his partner, Robert Provident, and during the course of their discussions, Detective McGee told her to identify the
individual who asked her for a ride and if that person was in the Courtroom to point him out. At no time did Detective McGee
or Detective Provident tell this witness which individual should be identified. In light of the representation made by Boozer’s
counsel with respect to Long’s potential identification, this Court conducted an in camera proceeding involving McGee and Long
during which they were questioned about the conversation that had taken place that Boozer’s lawyer suggested colored Long’s
testimony. Based upon the testimony of both Detective McGee and Long, it was clear that at no time was this witness every
directed to identify Boozer as the individual that Long gave a ride to but, rather, Long from her own memory was able to identify
the individual who she knew and to whom she provided the ride and that individual was, in fact, Boozer. With respect to the
displaying of Boozer’s photograph to other witnesses, Boozer fails to identify which witnesses and what, if any effect, this
identification process had on their testimony.

Boozer next maintains that this Court erred in admitting the sunglasses that were found at 1107 Stanhope Street when the
Commonwealth could not establish a proper chain of custody. The dispute as to the chain of custody centers upon the fact that
Officer Rufus Jones testified that he recovered the sunglasses and Detective James Morton suggested that he was the one that was
in possession of the sunglasses. Once the glasses were in the possession of the police, there is no dispute as to the chain of custody
other than that raised by Boozer as to who initially had control over those sunglasses. In Commonwealth v. Penn, 132 A.3rd 498,
505-506 (Pa. Super. 2016), the Court acknowledged that a claim that the Commonwealth failed to establish a chain of custody goes
to the weight of the evidence and not whether or not the evidence is admissible.

Finally, Appellant claims that the evidence was “insufficient to sustain [his] conviction[s]” because the
Commonwealth failed to establish the chain of custody for the contraband. Appellant’s Brief at 39–42. This claim fails
because “any gaps in the chain of custody ... go to the weight of the evidence” and not to the sufficiency of the evidence
supporting Appellant’s convictions. Commonwealth v. Dunston, 496 Pa. 552, 437 A.2d 1178, 1179 (1981) (“[s]uffice it to
say that any gaps in the chain of custody of the body go to the weight of the evidence and not to its admissibility”);
Commonwealth v. Free, 902 A.2d 565, 573 n. 6 (Pa.Super.2006) (“[the defendant] complains that the discrepancies
between the reports and the photographs, coupled with the absence of the evidence itself, leaves questions as to whether
the marijuana depicted in the photographs was actually the evidence seized from Appellee in this case .... [I]ssues
regarding chain of custody concern the ‘weight that is to be afforded evidence’ and so would not be a proper considera-
tion in a motion to dismiss based on due process.”).

Boozer’s final claim of error is that this Court allowed the Commonwealth to prejudice the testimony of Wagner when she was
shown a series of photographs of individuals and then asked whether or not any one of those individuals was the person that shot
her. Wagner was shown seven different photographs, which included Boozer, who was in the last photograph. With respect to the
first six individuals, she was unequivocal in stating that those individuals were not the individual who shot her and she was also
unequivocal in the fact that she identified Boozer as the shooter. There is nothing suggestive about any of the photographs nor
was the Commonwealth in any way attempting to direct her testimony but, rather, have her explain what she remembered and
identify the person that shot her. As with Boozer’s other claims of error, this claim is without merit.
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BY THE COURT:
/s/Cashman, J.

Dated: July 9, 2019
1 Rule 804. Exceptions to the Rule Against Hearsay--When the Declarant is Unavailable as a Witness 

(a) Criteria for Being Unavailable. A declarant is considered to be unavailable as a witness if the declarant: 

(1) is exempted from testifying about the subject matter of the declarant’s statement because the court rules that a privilege
applies; 

(2) refuses to testify about the subject matter despite a court order to do so; 

(3) testifies to not remembering the subject matter, except as provided in Rule 803.1(4); 

(4) cannot be present or testify at the trial or hearing because of death or a then-existing infirmity, physical illness, or mental
illness; or 

(5) is absent from the trial or hearing and the statement’s proponent has not been able, by process or other reasonable means, to
procure: 

(A) the declarant’s attendance, in the case of a hearsay exception under Rule 804(b)(1) or (6); or 

(B) the declarant’s attendance or testimony, in the case of a hearsay exception under Rule 804(b)(2), (3), or (4). 

But this paragraph (a) does not apply if the statement’s proponent procured or wrongfully caused the declarant’s unavailability as
a witness in order to prevent the declarant from attending or testifying. 

(b) The Exceptions. The following are not excluded by the rule against hearsay if the declarant is unavailable as a witness: 

(1) Former Testimony. Testimony that: 

(A) was given as a witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a different one; and

(B) is now offered against a party who had--or, in a civil case, whose predecessor in interest had--an opportunity and similar motive
to develop it by direct, cross-, or redirect examination.

Commonwealth of Pennsylvania v.
Edmund Starr

Criminal Appeal—Sex Offenses—Special Probation Condition Not To Use the Internet—Untimely Waiver

Defendant raises multiple challenges to the special probation condition that he not use the Internet, including the fact
that the condition has no factual nexus to the crime at issue.

No. CP-02-CR-12082-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—July 19, 2019.

OPINION
On February 20, 2014, Appellant, Edmund Starr, pled guilty to one count each of Unlawful Contact With a Minor, Statutory

Sexual Assault, Corruption of Minors, Indecent Assault and Selling/Furnishing Alcohol to a Minor.1 Pursuant to a plea agreement,
this Court sentenced Appellant on February 20, 2014 to 8 to 16 months incarceration, with 10 years of consecutive probation and
charge specific special conditions of supervision.2 One of the probation conditions was a restriction on Appellant’s Internet access.
Before entering his plea, Appellant completed and signed a colloquy agreeing to be supervised under the charge specific special
conditions outlined as a condition of his plea. This Court reviewed that colloquy with him during his plea. (Transcript on February
20, 2014 hearing at 7-10) Appellant did not file a Post-Sentence Motion, direct appeal or PCRA Petition. On November 28, 2016,
this Court found Appellant to have violated the terms of his probation and resentenced him to 2-6 years of incarceration, with
6 years of consecutive probation and the same Internet access restriction.

Appellant filed a direct appeal on December 27, 2016 but discontinued the appeal on January 4, 2017 in lieu of a PCRA Petition
filed on December 12, 2017. Appellant requested in his PCRA Petition that this Court reinstate post-sentence motion and appellate
rights. This Court granted the motion on January 16, 2018. Appellant filed a Post-Sentence Motion on January 22, 2018, which this
Court denied that day. Appellant filed a Notice of Appeal on February 20, 2018 and on March 20, 2018, Appellant filed his Concise
Statement of Errors Complained of on Appeal. On January 30, 2019, the Superior Court of Pennsylvania dismissed the appeal
as untimely.

Appellant filed, pro se, a second PCRA petition on February 14, 2019, alleging prior counsel was ineffective for failing to file a
timely Notice of Appeal. On April 24, 2019, this Court granted the PCRA Petition and reinstated appellate rights. On May 20, 2019,
Appellant filed a Notice of Appeal and his Concise Statement on July 3, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant raises three issues on appeal, all related to the Internet restriction: Appellant asserts that this Court erred in impos-

ing an Internet restriction as an unreasonable special condition as the restriction does not have a nexus to the crimes charged.
Appellant further asserts that the restriction was not reasonably tailored to Appellant’s unique rehabilitation needs. Lastly, he
alleges that the restriction is unconstitutional as overbroad and violative of Appellant’s First Amendment rights under the Unites
States Constitution and Article I, Section 7 of the Pennsylvania Constitution. (Concise Statement of Matters Complained of Appeal,
at 4)
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DISCUSSION 
On March 3, 2014, after having pled guilty to SORNA offenses, Appellant was sentenced by this Court to a period of incarcera-

tion followed by probation. As the charges stemmed from the sexual abuse of a child, he was placed on charge specific special
conditions of probation. The only special condition relevant to his current appeal is the restriction on his ability to access the
Internet. The March 3, 2014 Sentencing Order was not appealed.

On December 1, 2014, this Court held a Gagnon 2 hearing based on concerns raised by the probation department regarding
Appellant’s noncompliance with the terms of his probation. (Transcript of Dec. 1, 2014 violation of probation hearing, hereinafter
TT at 2) Appellant, within 48 hours of his release from prison, had obtained a smartphone and used it to access the Internet in
order to solicit women on Craig’s List, exchange nude photos of himself and view various pornographic web sites. Id. This Court
stated “I am certain that I told you [at sentencing on March 3, 2014] you were not permitted to have access.” (TT 5) This Court
reiterated to Appellant that he was not to access the Internet. “You cannot access the Internet in any way, and specifically while
you are on sex offender probation with me, you will not access anything that sounds like www.lubetube.com or
www.needtofuck.com.” (TT 10) Appellant did not file a motion to reconsider the Internet use restriction or take any other action
to obtain relief from this restriction.

On November 28, 2016, after numerous non-compliant review hearings, Appellant appeared before this Court for a
Gagnon 2 hearing regarding his chronic noncompliance. This Court and the probation officer chronicled Appellant’s two
year history of noncompliance, including again being caught with two cell phones with Internet access. (Transcript of Nov.
28, 2016 violation of probation hearing, hereinafter TT2 at 5, 7) This Court had specifically warned Appellant regarding
smart phone usage at a prior violation hearing. (TT2 3, 6) Appellant claimed at first that he didn’t understand his condi-
tions, and later that he thought that those conditions did not apply to him. (TT2 8) This Court did not find Appellant’s state-
ments credible, as both this Court and numerous probation officers had explained the conditions of probation to Appellant,
yet he continued to fail to comply with them. (TT2 10) The continued lack of compliance on the part of Appellant made it
clear to this Court that Appellant had not benefited from sex offender supervision, including but not limited to specialized
mental health treatment, and was either unable or unwilling to act in a manner that would not place the community in
danger. (TT2 11)

On appeal of this Court’s November 28, 2016 probation violation Resentencing Order, Appellant argued that this Court
imposed an Internet restriction condition on his probation that was unduly restrictive and unreasonable. Appellant is not
challenging the Resentencing Order, but rather the original 2014 Sentencing Order. At the November 28, 2016 hearing,
Appellant testified that he never objected to the Internet restriction condition. (TT2 7) Appellant’s argument as to the 2014
Order is deemed to be waived. The charge specific condition restricting Internet use was imposed on March 3, 2014. As
Appellant did not appeal that Order, Appellant’s appeal is untimely and this Court does not have jurisdiction to reach the
merits of his claim.

The question of timeliness of an appeal is jurisdictional. Lee v. Guerin, 735 A.2d 1280 (Pa. Super.1999). In order to
preserve the right to appeal a final order of the trial court, a notice of appeal must be filed within thirty days after
the date of entry of that order. Pa.R.A.P. 903(a); Valley Forge Center v. Rib It/K.P., Inc., 693 A.2d 242, 245 (Pa. Super.
1997) (citing First Seneca Bank v. Sunseri, 449 Pa. Super. 566, 674 A.2d 1080, 1084 (1996).)

Commonwealth v. Moir, 766 A.2d 1253, 1254 (Pa. Super. 2000).

Had this Court reached the merits, it would have found that Appellant was not entitled to relief. A trial court may impose
conditions of probation specific to the needs of a defendant. See Commonwealth v. Elliot, 50 A.3d 1284, 1292 (Pa. 2012). In
developing the Sex Offense Specialty Court, Allegheny County consulted with various experts and adopted supervision prac-
tices consistent with the best practices. Internet restrictions, particularly in cases involving minors, were included during
initial 90 day supervision period due to the realities of current technology, such as text messaging, social media and various
other online platforms, making the transmission of sexually explicit material and communications, which are both detri-
mental to rehabilitation of sex offenders and to protection of victims, easy for offenders to do and difficult for probation
to detect. The initial probation conditions developed by experts for effective community supervision of sex offenders are
subject to review and amendment by the Court at regularly scheduled review hearings and by motion. These conditions
are subject to amendment based on recommendations made by each offender’s mental health treatment provider and by
the specially trained sex offender probation officer assigned to this Specialty Court. Amendments to supervision condi-
tions are based on rehabilitative needs and community safety. The initial charge specific special conditions are provided
to each defendant in writing prior to any plea. Appellant signed these written conditions indicating before his plea that he
understood them and specifically agreed to abide by them.

The Internet restriction initially imposed was known to and agreed upon by Appellant before his plea, was based on expert
advice for rehabilitation and supervision of sex offenders in the community and was subject to revision at regular review hearings
based on individual needs and progress. The subsequent imposition of that condition at his resentencing was more than justified
based on Appellant’s conduct during supervision

CONCLUSION
For all of the above reasons, the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 Allegheny County has a specialty Sex Offense Court (“SOC”) to which all cases with charges subject to the Sex Offender
Registration Notification Act, 42 Pa.C.S. §§ 9799.10-9799.41 (“SORNA”) are assigned. Defendants sentenced in SOC Court are
supervised by a specialized unit of probation officers, participate in a mental health treatment protocol designed for sex offenders
and are subject to regular review hearings. Review hearings are held before the sentencing judge and supervision conditions may
be reconsidered as appropriate at those hearings.
2 As a collateral consequence of his guilty plea, Appellant was informed by this Court that he would be a lifetime SORNA registrant.
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Commonwealth of Pennsylvania v.
Daniel Luster

Criminal Appeal—Sex Offenses—Forensic Video—Tender Years Hearsay Act—Character Evidence—Voir Dire—
Prior Inconsistent Statements

Defendant raises various claims after being convicted of sex offenses against a child, including the lack of appropriate
notice under the Tender Years Hearsay Act.

No. CP-02-CR-04227-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—August 27, 2019.

OPINION
On February 22, 2019, a jury convicted Appellant, Daniel Luster, of one count each of Involuntary Deviate Sexual Intercourse

with a Child (“IDSI”), Unlawful Contact with a Minor, Indecent Assault Person Less than 13 Years of Age, and Endangering the
Welfare of a Child.1 This Court sentenced Appellant on May 15, 2019 to an aggregate sentence of 200 to 400 months incarceration
with a five-year probationary tail. Appellant filed a Post-Sentence Motion, which this Court denied on May 29, 2019. Appellant filed
a Notice of Appeal on June 28, 2019 and a Statement of Matters Complained of on August 6, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges four errors on appeal. In his first error alleged on appeal, Appellant alleges that this Court erred in admitting

a forensic video based on the tender years exception to the hearsay rule when the Commonwealth failed to provide sufficient notice
in advance of trial. Appellant asserts that this Court erred by excluding as either irrelevant or improper character evidence of
the victim’s prior recantation of an unrelated sexual assault allegation. Next, Appellant further alleges that this Court erred in
permitting an improper voir dire question. Lastly, Appellant alleges that this Court abused its discretion by excluding prior
inconsistent statements by the victim’s mother. (Statement of Errors Raised on Appeal at 3-4)

DISCUSSION
Appellant alleges that this Court erred in admitting a forensic video based on the tender years exception to the hearsay rule

when the Commonwealth failed to provide sufficient notice in advance of trial. “The admissibility of evidence is at the discretion
of the trial court and only a showing of an abuse of that discretion, and resulting prejudice, constitutes reversible error.”
Commonwealth v. Shull, 148 A.2d 820, 845 (Pa. Super. 2016). This Court admitted the forensic interview under 42 Pa.C.S. § 5985.1,
the Tender Years Hearsay Act (“TYHA”), otherwise known as the tender years exception to the hearsay rule. Section 5985.1(a)
provides, inter alia:

An out-of-court statement made by a child victim or witness, who at the time the statement was made was 12
years of age or younger, describing certain enumerated offenses, not otherwise admissible by statute or rule of
evidence, is admissible in evidence in any criminal or civil proceeding if: (1) the court finds, in an in camera
hearing,2 that the evidence is relevant and that the time, content and circumstances of the statement provide
sufficient indicia of reliability; and (2) the child either: (i) testifies at the proceeding; or (ii) is unavailable as a
witness.

42 Pa.C.S. § 5985.1 (a). Notice is required under subsection (b).

(b) Notice required.—A statement otherwise admissible under subsection (a) shall not be received into evidence
unless the proponent of the statement notifies the adverse party of the proponent’s intention to offer the state-
ment and the particulars of the statement sufficiently in advance of the proceeding at which the proponent
intends to offer the statement into evidence to provide the adverse party with a fair opportunity to prepare to
meet the statement.

42 Pa.C.S. § 5985.1(b). Counsel for Appellant objected that the Commonwealth had failed to provide notice as required to admit
statements under the TYHA, stating that the Motion was filed on the day of the trial. (Transcript of Jury Trial, Feb. 20, 2019,
Vol. I, hereinafter JTI at 14) The Assistant District Attorney argued that notice was given during plea negotiations. Id. Counsel
indicated that she made the video available for viewing around the time of the formal arraignment, and that she provided a copy
of the transcript of the interview upon the request of defense counsel. Id.

This Court found that, despite the Commonwealth’s late filing of the Motion, Appellant suffered no hardship to his defense.
(JTI 15) This Court reviewed its notes from the pretrial conference on June 19, 2019 and indicated that the parties discussed the
forensic interview on that date. Id. The ADA stated on June 19, 2018 that the video of the forensic interview was available for
Appellant to view3 and that a transcript of the interview (for use by the jury at trial) would be provided to Appellant before trial.
Id. Furthermore, the parties discussed that this case involved a delayed report and that the victim was 4 years old at the time
of the alleged abuse. Id. The Commonwealth stated that it was considering calling an expert with regard to the behaviors of
sexually abused children. Id. Following the pretrial conference, Appellant amended his witness list to include the forensic
interviewer. Id. From this record, this Court reasonably concluded that Appellant had been put on notice that the Commonwealth
intended to use the forensic interview at trial.

Appellant argued at trial that notice requirements for the TYHA are “relatively strict.” (JTI 14) Counsel cited Commonwealth
v. Crossley, 711 A.2d 1025 (Pa.Super. 1998) for its holding that notice must be sufficiently in advance of trial to permit the
defendant to prepare. In Crossley, however, it was the video itself that was not provided until the eve of trial. Crossley, 711 A.2d
at 1026. By contrast, Appellant had knowledge of the video and an opportunity to view it well in advance, was aware that the
Commonwealth intended to use it, and Appellant’s counsel acknowledged that he had viewed the video in preparation for trial. As
such, appellant was on actual notice well in advance of trial and was not prejudiced by the Commonwealth’s late filing of its motion.
Appellant’s first claim of error is without merit.

Appellant asserts that this Court erred by excluding as either irrelevant or improper character evidence of the victim’s prior
recantation of an unrelated sexual assault allegation. After the victim denied on cross-examination ever accusing anyone else of
sexually touching her, counsel for Appellant sought to introduce evidence that the victim had stated that a cousin had sexually
touched her. This Court determined that the issue is controlled by Pa.R.E. 613, which provides, in part:
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Rule 613. Witness’s Prior Inconsistent Statement to Impeach; Witness’s Prior Consistent Statement to Rehabilitate

(a) Witness’s Prior Inconsistent Statement to Impeach. A witness may be examined concerning a prior inconsistent
statement made by the witness to impeach the witness’s credibility. The statement need not be shown or its contents
disclosed to the witness at that time, but on request, the statement or contents must be shown or disclosed to an adverse
party’s attorney.

(b) Extrinsic Evidence of a Witness’s Prior Inconsistent Statement. Unless the interests of justice otherwise require,
extrinsic evidence of a witness’s prior inconsistent statement is admissible only if, during the examination of the witness,

(1) the statement, if written, is shown to, or if not written, its contents are disclosed to, the witness;

(2) the witness is given an opportunity to explain or deny the making of the statement; and

(3) an adverse party is given an opportunity to question the witness.

Pa.R.E. 613. Subsection (b) pertains to the admission of extrinsic evidence of a prior inconsistent statement. Since the prior
statement constitutes extrinsic evidence, subsection (b) requires that the statement be shown or disclosed to the witness who
purportedly made the statement, the witness then be given the opportunity to explain or deny making the statement, and
further, the adverse party be given an opportunity to question the witness. Counsel for Appellant did not confront the witness with
the alleged inconsistent statement. As a result, the witness was not given the opportunity to explain or deny the statement and
opposing counsel was not afforded an opportunity to cross-examine the witness regarding the statement. As none of the three
prerequisites for admission of extrinsic evidence of an inconsistent statement were met, this Court did not err in excluding
this evidence.

Next, Appellant alleges that this Court erred in permitting an improper voir dire question. Appellant alleges that this Court
abused its discretion by permitting the following voir dire question: “Under Pennsylvania law, a victim’s testimony standing alone,
if believed by you, is sufficient proof to find the defendant guilty in a sexual assault case. Are you able to follow this principle of
law?” Appellant argued that this question was improper because it suggests that an accuser’s testimony should be given greater
weight than other witnesses.

This Court allowed the voir dire question as it is an accurate statement of the law and, based on prior experience in these types
of cases, aides in the selection of competent and fair jurors.

The singular purpose of voir dire examination is to secure a competent, fair, impartial and unprejudiced jury.
In pursuit of that objective, the right of a litigant to inquire into bias or any other subject which bear on the
impartiality of a prospective juror has been generally recognized. Nevertheless, the scope of voir dire examina-
tion rests in the sound discretion of the trial judge and [her] decisions will not be reversed unless there is an
abuse of that discretion.

Commonwealth v. Futch, 366 A.2d 246, 248 (Pa. 1976). The proposed question4 delves into the potential bias of a juror who may be
unable to follow the law that, in a case like this one, a victim’s testimony on its own, if believed, is sufficient to find a defendant
guilty. As such, this Court did not abuse its discretion in permitting the question.5

Lastly, Appellant alleges that this Court abused its discretion by excluding prior inconsistent statements by the victim’s mother.
Appellant alleges that the victim’s mother made inconsistent statements regarding her use of physical discipline. This Court
permitted Appellant to call witnesses to testify to their recollection of specific statements. (Transcript of Jury trial, Feb. 21, 2019,
Volume II, hereinafter JT2, at43-44) This Court would not permit the triple hearsay of a CYF note of a call from a hospital
indicating that the victim had called her mother and apologized about lying about everything. Between the multiple layers of
hearsay without exceptions and counsel’s repeated failure to follow that requirements for the introduction of extrinsic evidence of
a prior inconsistent statement, this Court did not err in excluding statements alleged to have been made by the victim’s mother.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa. C.S. §§ 3123 (b), 6318 (a) (1), 3126 (a) (7), and 4304 (a) (1), respectively.
2 This Court notes that, although it did not conduct a specific in camera hearing pursuant to the TYHA, this Court did conduct an
in camera competency hearing, and, over a course of years serving on the sex offense court specifically assigned to hear cases
involving child victims, has viewed many forensic interviews and found them to be both relevant and reliable. As such, any error
in failing to have a separate in camera hearing would be harmless, as Appellant was not prejudiced by its absence.
3 Counsel for Appellant indicated that he had viewed the video before trial and, in fact, filed a motion in limine with regard to some
portion of it. (JTI 16)
4 On July 9, 2019, this Court’s judgment of sentence was affirmed in a non-precedential Opinion at Commonwealth v. Antill, 194
WDA 2018 (Pa. Super. July 9, 2019). Antill challenged the same voir dire question. The panel stated that it “cannot conclude that
the question deprived Antill of a competent, fair and impartial jury.” Antill at 6.
5 This Court further notes that this question would not provide a basis for a peremptory challenge, as it relates to a juror’s ability
to follow the law and this Court’s instructions, but rather would lead to a strike for cause.
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Commonwealth of Pennsylvania v.
Raymond White

Criminal Appeal—PCRA—Homicide—After-Discovered Evidence—New Witness Testimony

Petitioner convicted of third degree murder alleges he has after-discovered evidence in the form of new witnesses to the shooting.

No. CC 135482000. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Zottola, J.—August 20, 2019.

OPINION
Raymond White (“the Defendant”) was charged at CP-02-CR-0013548-2000 with one (1) count of Criminal Homicide and

one (1) count of Criminal Conspiracy. A jury trial occurred on July 16, 2002 before this court, following which the Defendant
was found guilty of Third-Degree Murder and Criminal Conspiracy to commit Third-Degree Murder. After the jury rendered
its verdict, this court sentenced the Defendant to a period of incarceration of fifteen (15) to thirty (30) years for the count of
Third-Degree murder and a period of incarceration of fifteen (15) to thirty (30) years for the count of Criminal Conspiracy, to
run consecutively.

On November 21, 2002, the Defendant filed a Notice of Appeal and Proof of Service, following which the Superior Court
affirmed this court’s judgment on August 24, 2004. On September 18, 2007, the Defendant filed a pro se Notice of Appeal asserting
ineffective assistance of counsel and governmental interference in filing his Post-Conviction Relief Act (“PCRA”). On July 10, 2007
this court granted the Defendant’s counsel’s Petition to Withdraw as Counsel, which asserted the Defendant’s claims were time-
barred and meritless. The Defendant filed a pro se Response to Petition of Withdrawal of Counsel, which this court accordingly
dismissed on August 16, 2007. On September 18, 2007, the Defendant appealed this court’s dismissal. The Superior Court on June
2, 2008 affirmed this court’s judgment. The Defendant then appealed to the Supreme Court of Pennsylvania, which denied the
Defendant’s appeal on September 30, 2008.

On October 27, 2008, the Defendant filed a second pro se Motion for Post-Conviction Collateral Relief alleging ineffective
assistance of counsel. The Defendant’s appointed counsel filed a Petition for Extension of Time, attaching a “no merit” letter.
On November 24, 2009, this court granted the Defendant’s counsel’s petition, allowing an extension within which to file an
amended “no merit” letter. On July 7, 2010, this court issued a notice of Intent to Dismiss then accordingly dismissed the
Defendant’s petition on October 20, 2010. On December 21, 2001, the Defendant filed a third prose Motion for Post-Conviction
Collateral Relief asserting he had not received this court’s intent to dismiss or notice of dismissal. On April 12, 2012, this court
dismissed the Defendant’s petition which the Defendant then appealed on May 2, 2012. The Superior Court reversed this court’s
judgment on January 28, 2013. On February 25, 2014 this court dismissed the Defendant’s PCRA Petition which the Defendant
then appealed on March 12, 2014. The Superior Court remanded the Defendant’s case for court-appointed attorney status deter-
mination on January 7, 2015. The Superior Court remanded the Defendant’s case on March 5, 2015 for a Grazier hearing. Upon
finding that the Defendant made a knowing, intelligent, and voluntary decision to waive right to counsel, this court granted the
court-appointed counsel’s leave to withdraw. The Superior Court affirmed this court’s dismissal of the Defendant’s petition on
May 12, 2015.

On August 20, 2018, Kirk J. Henderson, Esquire of the Federal Public Defender’s Office, filed a Counseled Petition for Post-
Conviction Relief on behalf of the Defendant. The basis for the Defendant’s Petition for Post-Conviction Relief rests on claims of
after-discovered evidence in the form of previously unavailable witness testimony. Evidentiary hearings on this issue were held
on February 7, 2019, at which the after-discovered witness testified. Following the evidentiary hearing, Defendant’s petition was
dismissed by this court on March 5, 2019 as being patently frivolous and without support on the record.

Pursuant to Pa.R.A.P. 1925(b), the Defendant filed a Concise Statement of Errors to be Raised on Appeal on August 2, 2019 from
which the following is taken verbatim:

1. The PCRA Court erred in finding Defendant’s Application for Post-Conviction Relief patently frivolous and with-
out support on the record. A court must grant an Application for Post-Conviction Relief based upon the availability
of new evidence if the Court finds the after-discovered evidence could not have been obtained at or prior to trial
through reasonable diligence, is not cumulative, is not being used solely to impeach credibility, and would likely
result in a different verdict if a new trial were granted. Commonwealth v. Castro, 93 A.3d 818, 821 (Pa. 2014). The
primary element of the above-referenced test that was in dispute at the February 6, 2019 evidentiary hearing was
whether or not the testimony of two (2) additional independent witnesses would have resulted in a different verdict.
At the time of trial, testimony was presented to the jury that contradicted the Commonwealth’s case causing the jury
to struggle to reach a conviction. The presentation of an independent eyewitness identifying the shooter as someone
other than Raymond White and testifying that Mr. White was not present during the shooting would have the jury to
reach a different verdict.

The facts can be summarized as follows: On August 11, 2000, the Defendant and his friend, Atony “Pooter” Boyd, left a
friend’s home and proceeded to another friend’s home, James “J.T.” Thomas, to shoot him in retaliation for a shooting that
occurred on the day before. The Defendant and Pooter continued down Tennis Way toward Laxton Street, with a 45-caliber
pistol and 9-milimeter pistol visible, when an African American male, who was later identified as Anthony Underwood, passed
them twice on a bicycle. Once the Defendant and Pooter reached Laxton Street they saw J.T. along with a group of African
American males outside J.T.’s home. While they advanced towards J.T., Underwood saw the Defendant and Pooter. The
Defendant aimed his 45-caliber pistol at Underwood and fired five (5) shots as he continued on his bicycle down Laxton. While
the Defendant fired towards Underwood, Pooter fired at J.T. and the group of African American males. Once their firing
ceased, the Defendant and Pooter fled the scene.

The Defendant’s sole issue on appeal is whether this court erred in finding the Defendant’s application for Post-Conviction
Relief patently frivolous and without support on the record following the presentation of after-discovered evidence in the form of
testimony by Teonna Smith and Angela Pondexter.

Regarding the timeliness of the Defendant’s petition, the time frame for which a PCRA Petition may be filed is defined by 42
Pa. C. S. § 9545(b)(1) (2019), Jurisdiction and Proceedings:
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(1) Any petition under the subchapter, including a second or subsequent 3petition, shall be filed within one year of the
date the judgement becomes final, unless the petition alleges, and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States:

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the existence of due diligence;

Or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the
Supreme Court of Pennsylvania after the time period in this section has been held by that court to apply retroactively.

Commonwealth v. Cross, 555 Pa. 603, 726 A.2d 333, (1999)

While the Defendant asserts the exception of after-discovered evidence under 9545(1)(ii), the Legislature amended the proce-
dure for invoking an exception outlined in§ 9545(1) as of December 24, 2018 through 42 Pa. C.S. § 9545(b)(2) (2019):

(2) Any Petition invoking an exception provided in paragraph one (1) shall be filed within one year of the date the claim
could have been presented.

Here, the Defendant’s PCRA Petition invokes the exception detailed in 42 Pa. C.S. § 9545(b)(1)(ii); the discovery of informa-
tion unknown at the time of trial. As provided by the Legislature’s amendment to the Act in 2018, the Defendant’s petition must
have been filed one year within learning of the newly discovered evidence. Ms. Smith testified at the evidentiary hearing that she
disclosed to the Federal Public Defender’s Office her claims in April 2018. (T. R. O. 14)1 Mr. Henderson, on the Defendant’s
behalf, filed a motion for Post-Conviction Relief on August 20, 2018 asserting after-discovered evidence. Being that the
Defendant’s petition was filed within one year of learning of the existence of Ms. Smith’s claims, his petition for Post-Conviction
Relief is timely.

Given the timeliness of the Defendant’s petition, this court can grant post-conviction relief based upon newly discovered
evidence if the Defendant proves by a preponderance of the evidence that the newly discovered evidence unavailable at the time
of the trial would have resulted in a different outcome. 42 Pa. C.S. § 9543(a)(2)(vi). Furthermore, the Defendant under the PCRA
is only entitled to relief when the four-prong test for after-discovered evidence has been satisfied: (1) has been discovered after
trial and could not have been obtained at or prior to trial through reasonable diligence, (2) the evidence is not cumulative, (3) it is
not being used solely to impeach credibility, and (4) it would likely compel a different verdict. Commonwealth v. Dennis, 552 Pa.
331, 715 A.2d 404 (Pa. 1998). See also, Commonwealth v. D’Amato, 579 Pa. 490, 856 A.2d 806 (2004).; Commonwealth v. Abu-Jamal,
533 Pa. 485, 720 A.2d 79 (1998).

As stated, the Defendant must show by a preponderance of the evidence that each factor of the four-prong test has been
met in order to grant a new trial. Commonwealth v. Rivera, 939 A.2d 355 (Pa. Super. 2007). Being that the preponderance of
the evidence is the evidentiary burden, the PCRA court is in the position to determine on its own the credibility and impact of
the after-discovered evidence on the ultimate outcome of the case. Commonwealth v. Williams, 557 Pa. 207, 732 A.2d 1167.
(finding the PCRA court as factfinder is in a superior position in determining the importance of newly discovered testimony
on the outcome of the case.)

Under the first prong, the evidence must have been discovered after trial or could not have been obtained prior to through
reasonable diligence. Commonwealth v. Padillas, 2010 PA Super 108, 997 A.2d 356. See also, Argyrou v. State, 349 Md: 587, 709
A.2d 1194 (1998). (recognizing reasonable diligence requires that the Defendant act “reasonable and in good faith to obtain the
evidence, in light of totality of the circumstances and facts known to him”.) Here, Ms. Smith testified that although she began to
engage and approach the gentlemen she saw on the street on August 11, 2000, she ran and hid in a store once the shooting began.
(T. R. O. 11, 18) Ms. Smith further testified that she did not come forward to the police regarding what she allegedly saw because
she feared possible harmful consequences of her coming forward. (T. R. O. 16) Furthermore, no witnesses presented at trial by the
Commonwealth nor the defense placed a female teenager at the crime scene. Due to her fleeing the scene, undetected presence,
and unwillingness to come forward to the police the Defendant with reasonable diligence could not have obtained the testimony
of Ms. Smith during his trial. For those reasons, the first prong has been satisfied.

Regarding the second and third factors, the after-discovered evidence must be exculpatory or must tend “to establish defen-
dant’s innocence of the crimes charged, as differentiated from that which, although favorable, is merely collateral or impeaching.”
Commonwealth v. Redmond, 395 Pa. Super. 286, 577 A.2d 547 (1990). After-discovered evidence is cumulative or corroborative
of evidence already presented when it “supports claims the defendant previously made and litigated at trial”. Rivera supra. Here,
the Defendant presented three witnesses at trial who testified that he was not present on August 10, 2000. Ms. Smith testified that
she did not see the Defendant present on August 10, 2000, nor did she see identify the Defendant as being one of the men shoot-
ing. (T. R. O. 14-15) Thus, Ms. Smith’s testimony is corroborative with the testimony of the three witnesses presented at trial and
is therefore cumulative.

Regarding impeachment, the Defendant cannot present a witness to provide evidence that contradicts evidence previously
given by another witness. Commonwealth v. Weis, 416 Pa. Super 623, 611 A.2d 1218 (1992). Here, the Commonwealth at trial
presented Detective Richard McDonald of the City of Pittsburgh Police who testified that the Defendant confessed to killing
the victim. The Commonwealth presented an additional witness who identified the Defendant as the shooter at trial. Given that
Ms. Smith’s testimony states that she did not witness the Defendant as being present at the crime scene nor being the person armed
with a gun her testimony contradicts the evidence given at trial by Mr. McDonald and the additional witness. Forthwith, the after-
discovered testimony of Ms. Smith is cumulative of the evidence presented at trial and impeaches the credibility of previously
presented testimony. As a result, the Defendant’s after-discovered evidence is not exculpatory and does not satisfy the second and
third prongs.

Finally, the fourth prong requires the Defendant to show that the after-discovered evidence would have affected the outcome of
the trial had it been introduced. Prior to granting a new trial, this court must determine whether the after-discovered evidence
reaches the nature and character that would likely compel a Verdict different than the verdict reached at trial. Commonwealth v.
Pagan, 597 Pa. 69, 950 A.2d 270 (2008). In making this determination, the integrity of the after-discovered evidence, the motive in



january 17 ,  2020 page 17

presenting it, and the ultimate strength of the evidence supporting the conviction must be considered. Commonwealth v. Parker,
494 Pa. 196, 431 A.2d 216 (1981). Here, Ms. Smith testified that she witnessed Charlie Daniels and Floyd Johnson, both of whom
are now deceased, kill the victim. (T. R. O. 17) However, Ms. Smith did not know the last names of the men she testified she saw
until January/February of 2017 after she spoke to Ms. Pondexter, who learned the identification of the men from her niece, the
Defendant’s wife. (T. R. O. 36-37) Additionally, although Ms. Smith was willing to speak to the Federal Public Defender’s Office,
she refused to speak to the City of Pittsburgh Police Department who attempted to review the case. (T.R.O. 20) Given the connec-
tion to the Defendant’s wife, the fact Ms. Smith did not know the positive identification of the now deceased men until she spoke
to the Defendant’s wife’s aunt, and unwillingness to cooperate with the police calls into question both the integrity and motive for
presenting this testimony.

As previously stated, the Defendant presented three witnesses at trial who testified he was not present at the crime scene.
With the testimony of these witnesses, the jury returned a guilty verdict of Third-Degree murder. An additional witness, who
would present cumulative information with that already presented to the jury, would not compel a verdict different than that
reached at trial.

For the aforementioned reasons, the after-discovered testimony of Ms. Smith does not satisfy the nature and character that
would compel a verdict different outcome.

Although the first prong of after-discovered evidence has been satisfied, being that the Defendant used reasonable diligence
and would not have been able to obtain Ms. Smith’s testimony prior to trial, the Defendant has not satisfied the other three prongs.
Thus, the Defendant has not proven by preponderance of the evidence that he is entitled to Post-Conviction Relief. Hence, this
court properly dismissed the Defendants Application for Post-Conviction Relief as being patently frivolous and without support on
the record.

Accordingly, the Defendant’s sole issue raised as Matters Complained of on Appeal are without merit.

BY THE COURT:
/s/Zottola, J.

Dated: August 20, 2019

1 T. R. O. denotes PCRA Evidentiary Hearing held on February 7, 2019.

Commonwealth of Pennsylvania v.
Paul David Weimer

Criminal Appeal—Sentencing (Discretionary Aspects)—Mandatory Sentences—Resentencing After Superior Court Remand

After remand due to improper use of mandatory sentences, the defendant again challenges the discretionary aspects of his sentence.

No. CC 201011522, 201011523, 2010111535. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 23, 2019.

OPINION
The defendant, Paul David Weimer, who was forty years old, was arrested on August 5, 2010, and eventually charged,

regarding victim J.D. at 201011535, with involuntary deviate sexual intercourse (IDSI), unlawful contact with the minor, statutory
sexual assault, indecent assault, furnishing liquor to minors, and two counts of corruption of minors; he was charged regarding
victim, J.C. at 201011524, with two unlawful contact with a minor, corruption of minors and open lewdness; regarding victim R.Z.,
he was charged at 201011522 with two counts of statutory sexual assault endangering the welfare of children, corruption of minors,
and furnishing liquor to minors; and regarding victim M.G., he was charged at 201011523 with IDSI, indecent assault, endanger-
ing the welfare of children, and corruption of minors.

At the conclusion of a jury trial, the defendant was acquitted of all charges regarding J.C.; regarding J.D., he was convicted
of furnishing liquor to minors, unlawful contact with a minor and two counts of corruption of minors, and acquitted of IDSI, statu-
tory sexual assault and indecent assault; regarding R.Z., he was convicted of IDSI, unlawful contact with a minor, two counts of
statutory sexual assault, endangering the welfare of children, corruption of minors, furnishing alcohol to minors, and acquitted of
two counts of rape; regarding M.G., he was convicted of IDSI, indecent assault, endangering the welfare of children, and corrup-
tion of minors.

Sentencing was postponed for the preparation of a presentence report and a determination as to whether the defendant should
be classified as a sexually violent predator.

The Commonwealth gave notice of its intent to seek imposition of the 10 year mandatory minimum sentence for the IDSI
convictions, pursuant to 42 Pa.C.S. § 9718(a). Prior to sentencing, the court held a hearing where it determined that the defendant
met the criteria to be classified as a Sexually Violent Predator (SVP) under the Commonwealth’s version of Megan’s Law. The
defendant was sentenced to consecutive sentences of 10-20 years of incarceration on each count of IDSI with regard to R.Z. and
M.G., and a consecutive term of 5-10 years of incarceration for unlawful contact with a minor with regard to J.D.

This case was before the Superior Court where the court determined that because the defendant’s judgment of sentence became
final after Alleyne was decided, he is entitled to relief on his timely filed PCRA petition. Accordingly, the judgments of sentence
as to offenses committed against R.Z. and M.G. at CC 201011522 and CC 201011523, were vacated and remanded for resentencing
without application of the mandatory minimum sentence under section 9718.

Also, the Superior Court determined that this court’s 5-10 year sentence of imprisonment for the defendant’s unlawful contact
conviction with regard to victim J.D. was illegal where a third-degree felony under section 6318(b) (2) carries a statutory
maximum sentence of seven years’ imprisonment. Consequently, the sentence as it relates to victim J.D. at CC 201011535 was
vacated and remanded for resentencing.
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On April 3, 2018, the defendant was resentenced. The court incorporated its presentence report from the defendant’s original
sentencing. At CC 201011535, the defendant was resentenced at the unlawful contact count to 3.5 to 7 years. At CC 201011522, the
defendant was resentenced at the involuntary deviate sexual assault count to a non-mandatory sentence of 10 to 20 years. At CC
201011523, the defendant was resentenced at the involuntary deviate sexual assault count to 10 to 20 years. All sentences to be
served consecutively.

On April 13, 2018, the defendant filed post-sentencing motions.
On June 1, 2018, defendant filed supplemental post-sentencing motions.
On September 11, 2018, the defendant’s petition to remove Court appointed Counsel Thomas Farrell was denied.
On September 27, 2018, defendant’s post sentence motions were denied by operation of law. That same day the defendant filed

a notice of appeal pro se.
On October 10, 2018, the defendant filed a notice of appeal regarding the denial of the defendant’s petition to remove court

appointed Counsel Thomas Farrell.
On November 8, 2018, the defendant filed statement of errors complained of on appeal. The defendant asserts that the Court

erred or abused its discretion by failing to apply or use sentencing guidelines to resentence the defendant; the Court abused its
discretion in sentencing defendant by failing to give adequate reasons to go outside the aggravated range of the sentencing guide-
lines as to the charge of the unlawful contact with a minor; the Court abused its discretion by imposing a harsh sentence when
Appellant was sentence to an aggregate sentence of 23.5 to 47 years of incarceration; the Court abused its discretion in using
improper information in the Pre-Sentence Investigation Report which had been expunged and the Court erred or abused its
discretion by failing to remove Attorney Thomas N. Farrell and appoint new counsel.

Initially, the defendant complains that the sentencing court failed to apply or use the sentencing guidelines to resentence
the defendant. The guidelines have no binding effect, create no presumption in sentencing, and do not predominate over other
sentencing factors-they are advisory guideposts that are valuable, may provide an essential starting point, and that must be
respected and considered; they recommend, however, rather than require a particular sentence. Commonwealth v. Wells, 926 A.2d
957 (Pa. 2007).

Also, the defendant asserts that the sentencing court erred in its sentence by failing to give adequate reasons to go outside
the aggravated range of the sentencing guidelines as to the charge of the unlawful contact with a minor. At the resentencing the
reasons for sentence were incorporated from the original sentencing hearing. At that time the sentencing court stated that the
defendant’s pattern of getting himself into a position of power (such as the guardianship) was utilized to pray upon young children,
as well as the unlikelihood of rehabilitation.

The defendant complains that the sentencing court erred by imposing a harsh sentence when defendant was sentenced to an
aggregate sentence of 23.5 to 47 years of incarceration. Considering the gravity of the offenses and the need for society to be
protected, the sentencing court carefully considered each of the sentences imposed. Given the convictions, the sentences were
appropriate under the circumstances of the case. Commonwealth. v. McCloughan, 421 A.2d 361 (Pa. 1980).

The defendant complains that the sentencing court erred in using improper information in the Pre-Sentence Investigation
Report, which had been expunged. The court is permitted to consider even unprosecuted criminal conduct. Commonwealth v.
Schrader, 141 A.3d 558 (Pa. Super. 2016). The sentencing court acted well within its discretion. Commonwealth v. McAfee, 849 A.2d
270, 275 (Pa. Super. 2004).

BY THE COURT:
/s/Cashman, J.

Dated: August 23, 2019

Commonwealth of Pennsylvania v.
Daniel Joe

Criminal Appeal—Probation Violation—Sufficiency—Sentencing (Discretionary Aspects)—Judicial Admissions—
nolle pross of Main Charge

When the act which serves as the basis for a probation violation was nolle prossed prior to the hearing, the court concluded
that the evidence, despite the nolle pross, was sufficient to show defendant had committed a new crime, and revocation
on that basis was proper.

No. CC 2016-14033. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—August 27, 2019.

OPINION
This is a direct appeal from the judgment of sentence entered on March 27, 2019, following a probation violation hearing held

that day. The court found that the Defendant was in violation of the terms of his probation at CC# 2016-14033, where he had
originally been charged with Possession of Firearm in a Court Facility, a Misdemeanor in the 3rd degree. The court revoked the
Defendant’s probation and resentenced him to a new, one (1) year period of probation.

A timely post-sentence motion seeking a modification of the Defendant’s sentence was filed on April 1, 2019. It was subse-
quently denied. A timely Notice of Appeal was filed on April 26, 2019. The Defendant was directed to file a Concise Statement of
Errors Complained of on Appeal (“Concise Statement”) pursuant to Pa.R.A.P. 1925(b) by May 28, 2019.

On May 28, 2019, the Defendant filed a timely Concise Statement, raising the following issues for review:

I. The evidence was insufficient as a matter of law to violate Mr. Joe’s probation as the Commonwealth failed to present
any evidence at his probation violation hearing on March 27, 2019 of any violation of his probation terms and conditions.
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II. This Honorable Court abused its discretion in resentencing Mr. Joe to a new period of probation without any evidence
of any violation of the terms of his probation. This Honorable Court pointed only to the fact that Mr. Joe had failed to pay
restitution at CC 2016-05948 (where his probation continued until 2021, he had made a $500 payment, and this Honorable
Court took no action and continued probation on March 27, 2019), the allegations at CC 2018-12765 (which case was nolle
prossed immediately prior to the probation violation hearing), and Mr. Joe’s inability to not “get himself chained up”
during his year of probation in the above-captioned case. This sentence is contrary to the Sentencing Code, 42 Pa.C.S.A.
§§ 9701-9909, and the fundamental norms underlying the sentencing process. This Honorable Court failed to adequately
apply all the required sentencing factors under 42 Pa.C.S.A § 9721 (Sentencing Generally). There was no finding on
Mr. Joe’s ability to pay, Mr. Joe was not given an opportunity to allocate, Trial Counsel was not given an opportunity to
speak on Mr. Joe’s behalf, and insufficient reasons were placed on the record to justify this Honorable Court’s imposition
of a new sentence at the above-captioned case.

(Concise Statement, p. 3-4) (emphasis in original).

The Defendant’s contentions are without merit. For the reasons set forth below, the court respectfully requests that its sentence
be upheld.

I. STANDARD OF REVIEW
“The Commonwealth establishes a probation violation meriting revocation when it shows, by a preponderance of the evidence,

that the probationer’s conduct violated the terms and conditions of his probation, and that probation has proven an ineffective
rehabilitation tool incapable of deterring probationer from future antisocial conduct.” Commonwealth v. Sims, 770 A.2d 346, 350
(Pa. Super. 2001). “[T]he reason for revocation of probation need not necessarily be the commission of or conviction for subsequent
criminal conduct.” Commonwealth v. Ortega, 995 A.2d 879 (Pa. Super. 2010). Technical violations of the conditions governing
probation are sufficient to trigger the revocation of probation. See Commonwealth v. Sierra, 752 A.2d 910, 012 (Pa. Super. 2000).

It is a well-established principle that a challenge to the sufficiency of the evidence is

a question of law subject to plenary review. We must determine whether the evidence admitted at trial and all reasonable
inferences drawn therefrom, when viewed in the light most favorable to the Commonwealth as the verdict winner, is
sufficient to support all elements of the offenses. A reviewing court may not weigh the evidence or substitute its
judgment for that of the trial court.

Commonwealth v. Snyder, 870 A.2d 336, 346-47 (Pa.Super.2005) (citations and quotation marks omitted).

Furthermore, the imposition of sentence following the revocation of probation “is vested within the sound discretion of the trial
court, which, absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011
(Pa. Super. 1996). An abuse of discretion is more than an error in judgment; a sentencing court has not abused its discretion “unless
the record discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996).

II. DISCUSSION
The question presented in this appeal is whether there was sufficient facts on the record about the Defendant’s conduct to

support the finding of a probation violation. The Defendant had acquired a new criminal charge for Persons not to Possess a
Firearm, which was charged at CC# 2018-12765. That case was nolle prossed on March 27, 2019, the same day as the violation
hearing. (Violation Hearing Transcript (“VT”), held 3/27/19, pp.2-3).

While “an arrest alone, without facts to support the arrest, is not sufficient to revoke probation or parole,” Commonwealth v.
Sims, 770 A.2d 346, 352 (Pa. Super. 2001), the conduct underlying that arrest may be sufficient to support revocation where the
conduct reveals that probation has been proven ineffective and insufficient to deter against future antisocial conduct. Ortega,
supra, at 886.

At the violation hearing, the court was concerned about the nature of the conduct that gave rise to the 2018 gun charge. (VT, pp.
5-7). The court was informed of the underlying facts by way of defense counsel’s omnibus pretrial motion, which he filed on March
25, 2019, two (2) days prior to the violation hearing.

In that motion, defense counsel set forth numerous factual averments that conceded the following: (i) the Defendant and his
girlfriend were discovered on the third-floor of a residence by parole agents during their search of a parolee’s residence
(Defendant’s Omnibus Pretrial Motion (“Motion”), filed 3/25/19, ¶¶ 2, 8); (ii) the location where the Defendant was found was “an
open area with a room, a closet, and a bedroom in the left side of the room” (Id., ¶ 12); (iii) there was only one bed located on the
third floor (Id., ¶ 16); (iv) the Defendant’s girlfriend told officers that she and the Defendant “had rented the third-floor space from
her sister since December of 2018 and that only her and [the Defendant] go into the third-floor space” (Id., ¶ 20); (v) after encoun-
tering the Defendant on the third-floor, he was told by the parole agents to go downstairs while they completed their search of the
residence (Id., ¶ 14); (vi) the Defendant left the residence instead of remaining downstairs (Id., ¶ 14, 19); (vii) indicia of residence
was found for the Defendant at the house (Id., ¶¶ 22, 63); (viii) agents located a silver .22 revolver and a bag of .22 ammunition
when they lifted up the box spring and mattress of the third-floor bed (Id., ¶¶ 15, 17); (ix) the Defendant claimed a reasonable
expectation of privacy in the third-floor residence (Id., ¶ 62); and (x) the living area on the third floor was removed from the rest
of the home (Id., ¶ 65).

Defense counsel relied on the transcript of the preliminary hearing to set forth the factual averments in the motion. However,
counsel never disputed the accuracy of those facts, and he set them forth as his own. (See Motion, p. 1) (“AND NOW comes the
Defendant, Daniel Joe, by and through his counsel, Richard Romanko, Esquire, who requests that this Honorable Court grant him
the relief requested, and in support thereof avers the following:”) (emphasis added). The averments made by counsel in the Motion
were clear and unequivocal, and, therefore, constitute judicial admissions that are binding upon the Defendant. Nasim v. Shamrock
Welding Supply Co., 563 A.2d 1266, 1267-68 (Pa. Super. 1989) (“It is well settled that judicial admissions may be contained in plead-
ings, stipulations and other like documents .... As we have already stated, the key element of a judicial admission is that a fact which
has been admitted for the advantage of the admitting party cannot subsequently be refuted by that party.”).

Accordingly, even though the Defendant himself never explicitly admitted that he possessed the gun that was found under
his mattress, the judicial admissions made by his attorney were sufficient to establish, by a preponderance of evidence, that he
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constructively possessed that firearm. Counsel never lodged an objection to the court relying on the underlying facts of the 2018
charge as a basis for the violation, and those facts established the commission of a new crime by a preponderance of evidence. (VT,
pp. 5-7). The court believes that such a finding does not offend the holding in Commonwealth v. Darnell, - - - A.3d - - - - (Pa. 2019)
(“[W]e conclude that the [Violation of Probation] court must find, based on the preponderance of the evidence, that the probationer
violated a specific condition of probation or committed a new crime to be found in violation.”) (emphasis added).

Given the similarity between the Defendant’s violation conduct and the original crime, in that they both involved his unlaw-
ful possession of a firearm, the court did not abuse its discretion in resentencing the Defendant to another period of probation
because he committed a new crime and probation had been proven to be ineffective and insufficient to deter against future
antisocial conduct.

To the extent that the Defendant argues error based on the lack of a colloquy into the Defendant’s “ability to pay,” that
argument is inapposite because the failure to pay costs at CC# 2016-14033 was never even mentioned at the hearing, and it
did not factor into this court’s violation finding. (VT, pp. 5-7).

Moreover, to the extent that the Defendant alleges error based on any lack of allocution, that issue was not properly preserved
because it was never raised prior to the filing of the Concise Statement. “[A] denial of the right of allocution does not create a
non-waivable challenge to the legality of the sentence.” Commonwealth v. Jacobs, 900 A.2d 368, 377 (Pa. Super. 2006) (emphasis
added). Counsel did not object at the hearing, and he did not raise the issue in his post-sentence motion. (See “Post-Sentence
Motion Requesting a Modification of Sentence,” filed on April 1, 2019, pp. 1-3). Accordingly, the allocution issue respectfully should
be deemed waived because it was not raised before the trial court. Id. at 377.

III. CONCLUSION
Based on the foregoing, there was sufficient evidence on the record to support the court’s violation finding that the Defendant

committed a new crime. Therefore, the court did not abuse its discretion when it revoked the prior period of probation and imposed
a new one (1) year term of probation. The court was not required to conduct a colloquy into the Defendant’s ability to pay because
any failure to pay court costs was not the basis of the violation finding. The allocution issue was raised for the first time on appeal
and, thus, should be deemed waived. Given the underlying conduct that triggered the violation, the court placed sufficient reasons
on the record to support its finding and sentence.

BY THE COURT:
/s/Lazzara, J.

Dated: August 27, 2019
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Commonwealth of Pennsylvania v.
Charles McCullough

Criminal Appeal—Evidence—Recusal—Subpoena for Judicial Conduct Board Files

Analysis of issue regarding whether a third party may obtain records from the Judicial Conduct Board by subpoena in connection
to a recusal request.

No. CC 200910522. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—August 20, 2019.

OPINION
On December 19, 2018, the Superior Court of Pennsylvania remanded the record in the case of the Commonwealth v. Charles

McCullough for this Court to conduct a new evidentiary hearing on the recusal petition that McCullough had filed. Pursuant to the
directive of the Superior Court, this Court held two days of hearings at which seven people testified, two of whom were lawyers
employed by McCullough during his case. Following that testimony this Court made the determination that McCullough’s petition
for recusal had no merit and dismissed that petition.
McCullough filed a timely appeal from the Order dismissing his petition for recusal and was directed pursuant to Pennsylvania

Rule of Appellate Procedure 1925(b) to file a concise statement of matters complained of on appeal. In McCullough’s seven-page
concise statement of matters complained of on appeal, he has raised fourteen claims of error. The underlying facts of McCullough’s
criminal case have been previously set forth in this Court’s initial Opinion filed on May 1, 2017, which relate to the criminal
charges filed against him. The subsequent facts developed at the second hearing on his motion for recusal will be used in
conjunction with the facts that have previously been set forth.
Initially McCullough maintains that this Court erred when it granted the petition filed by the Judicial Conduct Board to quash

a subpoena that McCullough issued to it requesting witness statements, reports of interviews and/or other investigative reports
reflecting statements obtained by the investigators for the Judicial Conduct Board, including interviews of Judge Nauhaus, Jon
Pushinsky, Martin Schmotzer and other persons that the Judicial Conduct Board may have identified during the investigation
of Judge Nauhaus in connection with the handling of McCullough’s criminal case. The Judicial Conduct Board, while neither
confirming nor denying that an investigation of Judge Nauhaus had taken place, maintained that its records were confidential and
that it was prohibited by the Pennsylvania Constitution from delivering those records to any third party, if in fact, such an investi-
gation had taken place.
The Judicial Conduct Board is a constitutionally created entity charged with the responsibility for investigating ethical

misconduct allegations against Pennsylvania Judges. In handling those investigations, the Board is constitutionally required
to maintain strict confidentiality. The creation of the Board and its obligation for confidentiality is set forth in Article V,
Section 18a of the Pennsylvania Constitution which provides as follows:

Constitution of the Commonwealth of Pennsylvania Art. V, § 18. Suspension, removal, discipline and other sanctions

(as) There shall be an independent board within the Judicial Branch, known as the Judicial Conduct Board, the compo-
sition, powers and duties of which shall be as follows:

(1) The board shall be composed of 12 members, as follows: two judges, other than senior judges, one from the courts of
common pleas and the other from either the Superior Court or the Commonwealth Court, one justice of the peace 1 who
need not be a member of the bar of the Supreme Court, three non-judge members of the bar of the Supreme Court and
six non-lawyer electors.

(2) The judge from either the Superior Court or the Commonwealth Court, the justice of the peace, one non-judge
member of the bar of the Supreme Court and three non-lawyer electors shall be appointed to the board by the Supreme
Court. The judge from the courts of common pleas, two non-judge members of the bar of the Supreme Court and three
non-lawyer electors shall be appointed to the board by the Governor.

(3) Except for the initial appointees whose terms shall be provided by the schedule to this article, the members shall
serve for terms of four years. All members must be residents of this Commonwealth. No more than three of the six
members appointed by the Supreme Court may be registered in the same political party. No more than three of the six
members appointed by the Governor may be registered in the same political party. Membership of a judge or justice of
the peace shall terminate if the member ceases to hold the judicial position that qualified the member for the appoint-
ment. Membership shall terminate if a member attains a position that would have rendered the member ineligible for
appointment at the time of the appointment. A vacancy shall be filled by the respective appointing authority for the
remainder of the term to which the member was appointed. No member may serve more than four consecutive years but
may be reappointed after a lapse of one year. The Governor shall convene the board for its first meeting. At that meeting
and annually thereafter, the members of the board shall elect a chairperson. The board shall act only with the concur-
rence of a majority of its members.

(4) No member of the board, during the member’s term, may hold office in a political party or political organization.
Except for a judicial member, no member of the board, during the member’s term, may hold a compensated public office
or public appointment. All members shall be reimbursed for expenses necessarily incurred in the discharge of their
official duties.

(5) The board shall prescribe general rules governing the conduct of members. A member may be removed by the board
for a violation of the rules governing the conduct of members.

(6) The board shall appoint a chief counsel and other staff, prepare and administer its own budget as provided by law,
exercise supervisory and administrative authority over all board staff and board functions, establish and promulgate its
own rules of procedure, prepare and disseminate an annual report and take other actions as are necessary to ensure
its efficient operation. The budget request of the board shall be made by the board as a separate item in the request
submitted by the Supreme Court on behalf of the Judicial Branch to the General Assembly.
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(7) The board shall receive and investigate complaints regarding judicial conduct filed by individuals or initiated by the
board;  issue subpoenas to compel testimony under oath of witnesses, including the subject of the investigation, and to
compel the production of documents, books, accounts and other records relevant to the investigation;  determine whether
there is probable cause to file formal charges against a justice, judge or justice of the peace for conduct proscribed by
this section;  and present the case in support of the charges before the Court of Judicial Discipline.

(8) Complaints filed with the board or initiated by the board shall not be public information. Statements, testimony,
documents, records or other information or evidence acquired by the board in the conduct of an investigation shall not
be public information. A justice, judge or justice of the peace who is the subject of a complaint filed with the board or
initiated by the board or of an investigation conducted by the board shall be apprised of the nature and content of the
complaint and afforded an opportunity to respond fully to the complaint prior to any probable cause determination by
the board. All proceedings of the board shall be confidential except when the subject of the investigation waives confi-
dentiality. If, independent of any action by the board, the fact that an investigation by the board is in progress becomes
a matter of public record, the board may, at the direction of the subject of the investigation, issue a statement to
confirm that the investigation is in progress, to clarify the procedural aspects of the proceedings, to explain the rights
of the subject of the investigation to a fair hearing without prejudgment or to provide the response of the subject of the
investigation to the complaint. In acting to dismiss a complaint for lack of probable cause to file formal charges, the
board may, at its discretion, issue a statement or report to the complainant or to the subject of the complaint, which may
contain the identity of the complainant, the identity of the subject of the complaint, the contents and nature of the
complaint, the actions taken in the conduct of the investigation and the results and conclusions of the investigation. The
board may include with a report a copy of information or evidence acquired in the course of the investigation. (Emphasis
added).

Pursuant to Article V, Section 18 of the Pennsylvania Constitution, the Judicial Conduct Board is granted the authority to
determine whether or not probable cause exists to file formal charges and then when it concludes that charges should be filed,
presents the case in support of said charges in front of the Court of Judicial Discipline. In re: Harrington, 877 A.2d 570 (Pa.
Super 2005).

In In re: Rolf Larsen, 717 A.2d 39, 43-44 (Pa. Super. 1998), the Pennsylvania Supreme Court determined that the Court
of Judicial Discipline had the exclusive jurisdiction to consider and to deal with Judges’ fitness to continue to practice law
when misconduct occurred during the period of time that they held judicial office.

Turning to the second issue,8 we conclude that the Court of Judicial Discipline has exclusive jurisdiction to consider
and deal with Respondent’s fitness to practice law because all of the misconduct with which he is charged took place
while he held judicial office. Support for this decision is found in Disciplinary Counsel v. Anonymous Attorneys, 528 Pa.
83, 595 A.2d 42 (1991). In that case the question presented was couched as follows:

(W)hether the Judicial Inquiry and Review Board (JIRB) has exclusive jurisdiction to discipline Judicial officers for
misconduct; so as to preclude action by the Disciplinary Board against those same Judicial officers who are also
attorneys registered to practice law in the Commonwealth of Pennsylvania.

Id at 85–86, 595 A.2d at 43 (footnotes omitted). The Supreme Court held that exclusive jurisdiction vested with JIRB
to handle disciplinary proceedings regarding a judicial officer, and it was for JIRB to determine whether sanctions of
(1) removal or suspension from judicial office or (2) limitations against the judicial officer’s right to practice law, should
be imposed. Id. at 98, 595 A.2d at 49.

The 1993 Amendment to the Pennsylvania Constitution changed the existing system of judicial discipline. Under the
framework in place in 1991, JIRB investigated complaints and made recommendations to the Supreme Court. Under the
new dual system, the investigation and prosecution responsibilities lie with the Judicial Conduct Board while the adjudi-
cation proceedings are before the Court of Judicial Discipline. Although the Anonymous Attorneys case was decided
under the pre–1993 system, the Supreme Court’s analysis is equally applicable to the current system. 

In Anonymous Attorneys, the Supreme Court found that the sole jurisdiction for the discipline of all Commonwealth
Justices, Judges and District Justices rested in the Judicial Inquiry and Review Board and the Supreme Court. Id. at 92,
595 A.2d at 46. By virtue of the 1993 Amendment to the Pennsylvania Constitution, the “sole jurisdiction” now resides in
this Court, with review by the Supreme Court.9 Pa. Const., Art. V, § 18(b), (c) and (d). The Supreme Court also looked to
the type of conduct which compels judicial discipline proceedings: 

Section 18(d) sets forth six specific types of conduct which would trigger a JIRB proceeding. The very first type of
activity prohibited is a “violation of section seventeen of this article.” Section 17 of the Constitution, entitled
Prohibited Activities, expressly provides in subsection (b): “Justices and judges shall not engage in any activity
prohibited by law and shall not violate any canon of legal or judicial ethics prescribed by the Supreme Court.”
(emphasis in original) 

Id. at 93, 595 A.2d at 47. Under the 1993 Amendment to the Constitution the prohibited conduct is set out in Article V,
§ 18(d)(1) and a “violation of section 17 of this article” continues to hold its place as conduct which can trigger discipli-
nary proceedings in this Court. Section 17(b) was not amended in 1993, so it continues to proscribe, for justices and
judges, conduct which violates “any canon of legal or judicial ethics.” 

The Supreme Court described the broad authority granted to JIRB under the Constitution: 

This Constitutional scheme empowers only JIRB to bring actions against judicial officers for any allegations of
misconduct which arise during that officer’s tenure in the judiciary.

Id. The Court concluded that the scope of review by JIRB covered not only the conduct of a judge in official capacity, but
“all conduct of a judge ....” Id. See also, Matter of Dalessandro, 483 Pa. 431, 397 A.2d 743 (1979). 
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The constitutional scheme was not altered by the 1993 Amendment; what was changed was the identity of the investiga-
tive and prosecutorial agency, now the Judicial Conduct Board, and the adjudicatory body, now this Court. The 1993
Amendment accomplished a separation of these functions, all of which formerly resided in JIRB. Thus, we hold that
the Judicial Conduct Board, and not the Disciplinary Board, has the constitutional prerogative to bring actions against
judicial officers upon allegations of misconduct which arise during that officer’s tenure in the judiciary. 

We are aware that the 1993 Amendment changed the review to be exercised by the Supreme Court in judicial discipli-
nary matters; whereas its review of JIRB’s determinations10 formerly was de novo,11 under the 1993 Amendment to the
Constitution the Supreme Court’s review of this Court’s decisions has been refined and now is as follows: “on the law, the
scope of review is plenary; on the facts, the scope of review is clearly erroneous; and, as to sanctions, the scope of review
is whether the sanctions imposed were lawful.” Pa. Const., Art. V, § 18(c)(2). The Supreme Court clarified this review
process in In re Hasay, 546 Pa. 481, 686 A.2d 809 (1996): 

In an appeal by a judicial officer from an order imposing discipline, the standard of review for factual questions is the
clearly erroneous standard. Pa. Const. Art. V, § 18(c)(2). In an appeal by the board from the dismissal of a complaint, there
is no standard of review for factual questions, because issues of fact are beyond our scope of review, which “shall be
limited to questions of law.” Pa. Const. Art. V, § 18(c)(3). 

Id. at 485–86, 686 A.2d at 812 (footnote omitted)12.

In In Re: Michael J. Sullivan, 135 A.3d 1164, 1173-1174 (2016), the Court discussed the question as to whether not an ex parte
conversation would bring this conduct within the prohibition for casting disrepute and prejudice upon the proper administration
of justice. 

In In re Cicchetti, 697 A.2d 297 (Pa. Ct. Jud. Disc. 1997), we said: 

The determination of whether particular conduct has brought the judicial office into disrepute, of necessity, is a deter-
mination which must be made on a case by case basis as the particular conduct in each case is scrutinized and
weighed.

Id. at 312, In In re Smith, 687 A.2d 1229 (Pa. Ct, Jud. Disc. 1996), we said: “ ‘Disrepute’ necessarily incorporates some
standard with regard to the reasonable expectations of the public of a judicial officer’s conduct.” Id. at 1239. 

In In re Trkula, 699 A.2d 3 (Pa. Ct. Jud. Disc. 1997), we addressed this constitutional provision in the context of a case
involving ex parte communications: 

Certainly the reasonable expectations of the public would include the expectation that a judicial officer will not make
an overt, ex parte attempt to influence the outcome of a case on appeal from his or her court, to the detriment of
the appellant.

Id. at 7. 

As we observed in In re Joyce and Terrick, 712 A.2d 834 (Pa. Ct. Jud. Disc. 1998), the reasonable expectations of the
public would certainly include the belief that a judicial officer will not make an overt, ex parte attempt to influence the
outcome of any case to the detriment of any party. Consequently, we conclude that the conduct of Respondent was such
as to bring the judicial office into disrepute. It is uncontested that Danielle Czerniakowski, a member of Sullivan’s staff,
delivered to Miller, on several occasions, names of individuals appearing in Traffic Court cases, and that Miller under-
stood the names on the pieces of paper to be requests from Judge Sullivan to him for special treatment. This was a clear,
overt, ex parte means to influence the case in favor of these individuals. 

The evidence regarding Sullivan’s contacts with Miller also supports another violation of Article V, § 18(d)(1) of the
Pennsylvania Constitution, i.e., the provision which prohibits conduct which prejudices the proper administration of
justice. In In re Smith, we said: 

[W]hen a judicial officer’s conduct departs from the standard expected of judges and has the effect of obstructing or
interfering with the systematic operation or normal functions of the court, his conduct will have effected the proper
administration of the courts.

687 A.2d at 1237. When Respondent had his list of defendants delivered to Miller, he was doing nothing if not “interfer-
ing with the systematic operation or normal functions of the court.” Unsurprisingly, his conduct interfered with the
proper administration of the traffic courts. 

4In addition, as we said in Trkula: 

A judicial officer who engages in conduct which prejudices the proper administration of justice would have the added
element of a mental state in which he or she not only knew that the conduct at issue consisted of some ... impropriety,
but also acted with the knowledge and intent that the conduct would have a deleterious effect upon the administra-
tion of justice, for example by effecting a specific outcome.

Trkula, 699 A.2d at 8 (quoting Smith, 687 A.2d at 1238) (emphasis added).

In First Amendment Coalition v. Judicial Inquiry Review Board, 784 Fed.2d 467, 475 (1986), the Court was confronted with the
claim by the First Amendment Coalition that it was entitled to the work product of the Judicial Inquiry Review Board based upon
its First Amendment rights. It was determined that the confidentiality clause of the Judicial Inquiry Review Board did not violate
the First Amendment of the United States Constitution.

In the circumstances of this case, we find that the presumption of validity attaching to state legislative and constitu-
tional provisions weighs heavy. See Clements v. Fashing, 457 U.S. 957, 963, 102 S.Ct. 2836, 2843, 73 L.Ed.2d 508 (1982).
This presumption does not relieve the courts of their obligation to make an independent inquiry when First Amendment
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rights are at stake, Landmark Communications, Inc. v. Virginia, 435 U.S. 829, 843, 98 S.Ct. 1535, 1543, 56 L.Ed.2d 1
(1978), but it does require that the state’s determination be upheld unless it is found to transgress a clear constitutional
prohibition. In addressing a claim of access, the Chief Justice admonished the courts not to “confuse what is ‘good,’
‘desirable,’ or ‘expedient’ with what is constitutionally commanded by the First Amendment. To do so is to trivialize
constitutional adjudication.” Houchins v. KQED, Inc., 438 U.S. 1, 13, 98 S.Ct. 2588, 2596, 57 L.Ed.2d 553 (1978) (Opinion
of Burger, C.J.). 

The Coalition’s burden is particularly heavy here because the concerns of access have been accommodated up to the point
that the state has determined them to be outweighed by more compelling interests. In his oft-cited lecture, “Or of the
Press,” 26 Hast.L.J. 631, 636 (1975), Justice Stewart said, 

“There is no constitutional right to have access to particular government information, or to require openness from
the bureaucracy [citing Pell v. Procunier ]. The public’s interest in knowing about its government is protected by the
guarantee of a Free Press, but the protection is indirect. The Constitution itself is neither a Freedom of Information
Act nor an Official Secrets Act. 

“The Constitution, in other words, establishes the contest, not its resolution. Congress may provide a resolution, at least
in some instances, through carefully drawn legislation. For the rest, we must rely, as so often in our system we must, on
the tug and pull of the political forces in American Society.” 

In this case, we have a state constitutional provision, precisely addressing the point, arrived at as a result of the tug and
pull of political forces. Federal courts should not overturn a state’s evaluation of structural concerns in the absence of
egregious circumstances. Here we are not presented with the fiat of a single official acting in a discretionary fashion, but
with a constitutional provision enacted by a state in conformity with Article IV, § 4 of the federal constitution guarantee-
ing each state a republican form of government. See Bauers v. Heisel, 361 F.2d 581, 588–89 (3d Cir.1966). 

The notion that the effectiveness of judicial disciplinary boards depends to a large extent on confidentiality is not unique
to Pennsylvania; the idea has been almost universally accepted. In Landmark Communications, 435 U.S. 829, 98 S.Ct.
1535, 56 L.Ed.2d 1 (1978), the Supreme Court listed four advantages of confidentiality: 

1. Encouraging the filing of complaints; 

2. Protecting judges from unwarranted complaints; 

3. Maintaining confidence in the judiciary by avoiding premature announcement of groundless complaints; and 

4. Facilitating the work of a commission by giving it flexibility to accomplish its mission through voluntary retirement or
resignation of offending judges.4 

See also Mosk v. Superior Ct., 25 Cal.3d 474, 159 Cal.Rptr. 494, 601 P.2d 1030 (1979).

The rules of the Judicial Conduct Board allow for the release of certain information when it becomes a public record by the
filing of a complaint with the Court of Judicial Discipline or when the individual who is the subject of the investigation waives
the confidentiality. In re Interbranch Commission on Juvenile Justice, 605 Pa. 224, 988 A.2d 1269, 1277-1278 (2010) the Court
rejected the Juvenile Justice’s request for other investigative materials since they were confidential.

We turn now to the ICJJ’s requests for other investigative materials. Notwithstanding the JCB’s voluntary disclo-
sures of confidential complaints to federal authorities, there is no support for the ICJJ’s additional requests, in Judge
Cleland’s November 24 letter, for: “[a]ny preliminary and/or final investigative reports prepared in connection with the
first anonymous complaint (as identified in the September 2009 Judicial Conduct Board Lokuta brief)” or “[a]ny prelim-
inary and/or final investigative reports prepared in connection with the second anonymous complaint (as identified in
the September 2009 Judicial Conduct Board Lokuta brief) received in September 2006.” Similarly, there is no support
for the ICJJ’s request for “[a]ny other documents relating to the first and second anonymous complaints (as referred
to in the September 2009 Lokuta brief) that would normally be discoverable in a Judicial Conduct Board matter if a
public complaint had been filed.” 

Article V, Section 18(a)(8) requires that “[a]ll proceedings of the board shall be confidential except when the subject of
the investigation waives confidentiality.” The constitutional provision authorizes the JCB, in its own discretion, to issue
a statement or report to the complainant or to the subject of the complaint when the JCB acts to dismiss a complaint for
lack of probable cause to file formal charges. The provision does not authorize a complainant, the subject of the com-
plaint, or another entity to compel the JCB to disclose its actions in conducting the investigation or any deliberations
concerning whether to file formal charges. Nor does Rule 18 encompass the disclosure of confidential deliberations of the
JCB. Under the deliberative process privilege, government officials may refuse to testify and may withhold documents
containing “confidential deliberations of law or policymaking, reflecting **1278 opinions, recommendations or advice.”
Commonwealth v. Vartan, 557 Pa. 390, 733 A.2d 1258, 1263 (1999). Given the fact-finding and deliberative functions of
the JCB, this information *238 would be privileged.11 

In re Hasay, 546 Pa. 481, 686 A.2d 809 (1996) is instructive in this regard. In that case, the JCB filed an appeal from the
dismissal of charges against a district justice, seeking review of two discovery orders issued by the Court of Judicial
Discipline (“CJD”), as well as review of the dismissal of charges. The CJD had directed the JCB to disclose the identity
of the complainant and to provide minutes of the board meeting affecting the investigation of the district justice. This
Court held that a waiver of confidentiality by a judicial officer pursuant to Article V, Section 18(a)(8) does not automati-
cally entitle the jurist to receive all the confidential information, including the complaint, acquired by the JCB in the
course of its investigation. 686 A.2d at 815. This Court determined that the boilerplate allegations made by the district
justice—to the effect that disclosure was necessary to allow him to attack the bias or prejudice of any complainants who
testified at his trial—was insufficient to compel disclosure, particularly since the complainant was never listed nor called
as a witness. Accordingly, the Court held that the CJD had erred in ordering disclosure of the complainant’s identity.
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The constitutional provision that created the Judicial Conduct Board also mandated that its work remain confidential until
such time as it authorized the filing of a complaint with the Court of Judicial Discipline and/or that the subject of the Judicial
Conduct Board complaint waived that confidentiality. At the time of the hearing on McCullough’s motion for recusal, there
was no evidence that a Judicial Conduct Board proceeding had taken place which involved Judge Nauhaus. McCullough’s
counsel made a statement that McCullough was interviewed by representatives of the Judicial Conduct Board in his office
but there was no testimony by him or any other party to support that statement. The Judicial Conduct Board, at the time of
the hearing, declined to state whether or not an investigation had ever taken place but, rather, maintained that it was bound
by the confidentiality provision of the Pennsylvania Constitution not to disclose whether or not any type of judicial inquiry
had ever taken place.
McCullough, in an attempt to bootstrap his claim for the production of the records of the Judicial Conduct Board, has main-

tained that his constitutional rights have been violated since he has been deprived of his right of confrontation. The confrontation
clause of the United States Constitution provides that a defendant has the absolute right to confront his accuser. In Commonwealth
v. Yohe, 621 Pa. 527, 544, 79 A.3d 520, 530-531 (2013), the Pennsylvania Supreme Court described the scope of the constitutional
protection afforded by the confrontation clause as follows:

The Confrontation Clause of the Sixth Amendment, made applicable to the States via the Fourteenth Amendment,
Pointer v. Texas, 380 U.S. 400, 403, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965), provides that “[i]n all criminal prosecutions, the
accused shall enjoy the right ... to be confronted with the witnesses against him....”10 In Crawford, 541 U.S. at 51, 124 S.Ct.
1354, the Court held that the Sixth Amendment guarantees a defendant’s right to confront those “who ‘bear testimony’ ”
against him, and defined “testimony” as “[a] solemn declaration or affirmation made for the purpose of establishing or
proving some fact.” The Confrontation Clause, the High Court explained, prohibits out-of-court testimonial statements
by a witness unless the witness is unavailable and the defendant had a prior opportunity for cross-examination.11 Id. at
53–56, 124 S.Ct. 1354.

Similarly, in Commonwealth v. Brown, 139 A.3d 208, 212 (Pa. Super. 2016), the Court addressed the defendant’s right under the
confrontation clause as follows:

Turning to the merits of Appellant’s lone issue, the Sixth Amendment of the United States Constitution provides that,
“In all criminal prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses against him[.]” U.S.
Const. Amend. VI. This protection has been incorporated into the Fourteenth Amendment and thus is applicable in state
court prosecutions. Pointer v. Texas, 380 U.S. 400, 406–407, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965). The Confrontation
Clause, “applies to witnesses against the accused—in other words, those who bear testimony. Testimony, in turn, is typi-
cally a solemn declaration or affirmation made for the purpose of establishing or proving some fact.” Crawford v.
Washington, 541 U.S. 36, 51, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) (internal alteration, quotation marks, and citations
omitted).

The confrontation clause applies to a criminal proceeding where evidence is sought to be presented against a defendant who
has been denied the ability to challenge that evidence. The information sought by McCullough from the Judicial Conduct Board
did not involve a criminal proceeding against McCullough but, rather, involved a potential inquiry concerning the handling of
McCullough’s criminal case; the focus, however, being Judge Nauhaus. The purpose of the Judicial Inquiry Board is civil in nature
although it may lead to a criminal indictment, however, it is not a criminal proceeding. As previously noted, the focus of the inquiry
if, in fact it took place, was not McCullough but, rather, Judge Nauhaus.
In McCullough’s second claim of error, he maintains that this Court erred in denying McCullough’s motion for a new trial. The

basis for this claim is predicated upon the two alleged ex parte conversations that Judge Nauhaus had with McCullough’s lawyer,
Pushinsky and one with Judge Nauhaus’ friend, Paul Needle, who was also a friend of Pushinsky. McCullough maintains that those
conversations intruded upon his ability to make a decision as to whether or not to waive his right to a jury trial, denied him
his constitutional right to be present during these conversations, and established a partiality of Judge Nauhaus against him.
In addition, McCullough maintains that there were six separate instances of partiality which were fully documented in para-
graphs thirty-four through thirty-nine of his amended post-sentence motions, which also demonstrated Judge Nauhaus’ lack of
impartiality. The initial problem with McCullough’s claim is that this Court was never instructed to make a decision as to whether
or not McCullough was entitled to a new trial after the second hearing on his motion for recusal. The Superior Court specifically
directed that this Court hold another hearing and at the conclusion of that hearing make a determination as to whether or not
McCullough’s petition for recusal had any merit. The decision as to whether or not a new trial would be awarded to McCullough
was reserved by the Superior Court. That Court specifically directed the holding of a hearing and the finding of whether or not
McCullough’s petition had merit. 

In light of the trial court’s abuse of discretion with respect to excusing Judge Nauhaus and Attorney Pushinsky from
testifying at the November 19, 2015 evidentiary hearing, and allowing Mr. Schmotzer to withhold the identity of the court-
house employee, we remand this case to the trial court with instruction to conduct a new evidentiary hearing on the
recusal petition. Thus, if following the evidentiary hearing on the recusal petition, the trial court determines that
McCullough’s petition has merit, the case must be returned to this Court within thirty (30) days of the trial court’s deter-
mination so that we may order a new trial and relinquish jurisdiction. If, however, the trial court determines that
McCullough merits no relief on his recusal petition, then McCullough may challenge the trial court’s determination.
(Superior Court Opinion, page 46).

This Court followed those instructions and made the determination that McCullough’s petition for recusal had no merit and advised
McCullough accordingly. McCullough has filed another appeal from the decision of this Court in this case and was directed to file
a concise statement of matters complained of on appeal as a result of this Court’s decision on his recusal petition. As noted previ-
ously, his concise statement is seven pages long and contains fourteen claims of error. Although McCullough’s claims of error are
predicated upon his belief that this Court erred when it did not grant him a new trial, for the purpose of this Opinion, the claims
will be treated as though McCullough maintains that this Court erred when it determined that his petition for recusal had no merit.
In examining the claims asserted by McCullough as to the impartiality of Judge Nauhaus, it is clear that the facts as “alleged by
McCullough” are not the facts of record. 



page 26 volume 168  no.  3

Rule 2.9 of the Code of Judicial Conduct defines an ex parte communication and the responsibilities of the parties with respect
to those types of conversations as follows:

Rule 2.9. Ex parte Communications.

(A) A judge shall not initiate, permit, or consider ex parte communications, or consider other communications made
to the judge outside the presence of the parties or their lawyers, concerning a pending or impending matter, except
as follows:

(1) When circumstances require it, ex parte communication for scheduling, administrative, or emergency purposes,
which does not address substantive matters, is permitted, provided:

(a) the judge reasonably believes that no party will gain a procedural, substantive, or tactical advantage as a result of the
ex parte communication; and

(b) the judge makes provision promptly to notify all other parties of the substance of the ex parte communication, and
gives the parties an opportunity to respond.

(2) A judge may obtain the written advice of a disinterested expert on the law applicable to a proceeding before the
judge, if the judge gives advance notice to the parties of the person to be consulted and the subject matter of the advice
to be solicited, and affords the parties a reasonable opportunity to object and respond to the notice and to the advice
received.

(3) A judge may consult with court staff and court officials whose functions are to aid the judge in carrying out the
judge’s adjudicative responsibilities, or with other judges, provided the judge makes reasonable efforts to avoid
receiving factual information that is not part of the record, and does not abrogate the responsibility to decide the
matter personally.

(4) A judge may, with the consent of the parties, confer separately with the parties and their lawyers in an effort to
settle matters pending before the judge.

(5) A judge may initiate, permit, or consider any ex parte communication when expressly authorized by law to do so.

(B) If a judge inadvertently receives an unauthorized ex parte communication bearing upon the substance of a matter,
the judge shall promptly notify the parties of the substance of the communication and provide the parties with an
opportunity to respond.

(C) A judge shall not investigate facts in a matter independently, and shall consider only the evidence presented and any
facts that may properly be judicially noticed.

(D) A judge shall make reasonable efforts, including providing appropriate supervision, to ensure that this Rule is not
violated by court staff, court officials, and others subject to the judge’s direction and control.

(E) It is not a violation of this Rule for a judge to initiate, permit, or consider ex parte communications expressly author-
ized by law, such as when serving on therapeutic or problem-solving courts, mental health courts, or drug courts. In this
capacity, a judge may assume a more interactive role with the parties, treatment providers, probation officers, social
workers, and others.

Judge Nauhaus admitted that he had two of the three conversations that McCullough has alleged. One with Pushinsky and one with
his friend, Paul Needle. Judge Nauhaus did not recall a second conversation with Pushinsky, however, when he was cross-exam-
ined about holding a status conference, he did recall the discussions that he had with Pushinsky which occurred in the second
phone call. The initial conversation with Pushinsky was predicated upon the filing of a more than one-hundred-page petition for
writ of habeas corpus on December 29, 2014, despite the fact that Pushinsky had been McCullough’s criminal lawyer since October,
2011. Judge Nauhaus admitted that he was disturbed by the filing of this motion so late in the year during a time when he thought
that the case should be concluding and viewed the filing of this motion as another attempt to delay the ultimate resolution of this
case. Judge Nauhaus admitted that he called Pushinsky to vent his frustration about the filing of this motion, however, he never
told him how he would rule on the motion but, rather, that he would rule on it in due course. The total length of the conversation
was less than five minutes and Judge Nauhaus did not believe that it was an ex parte conversation since he did not discuss the
merits of McCullough’s latest petition for habeas corpus relief other than to say that Judge Machen, the original Trial Judge, had
ruled on McCullough’s first petition for habeas corpus. While Pushinsky believed that it was an ex parte conversation in the
context that only he and Judge Nauhaus were privy to this conversation, he did not believe that it rose to the level of an imper-
missible ex parte conversation because the merits of the underlying conversation were never discussed and Pushinsky immedi-
ately advised McCullough of the discussion that he had with Judge Nauhaus.
Judge Nauhaus did not initially recall the second ex parte conversation but recalled it during cross-examination. Pushinsky

testified that the second conversation concerned a phone call where he attempted to arrange for a status conference to address
certain issues and was surprised when Judge Nauhaus got on the phone and told him that no status conference was needed and
that his issues would be addressed during trial. Both Judge Nauhaus and Pushinsky agreed that Judge Nauhaus never ruled on
these issues during that phone call nor did he indicate how he would rule. Pushinsky believed that a status conference was neces-
sary to simplify the issues, while Judge Nauhaus perceived it as another attempt by McCullough to delay the trial. Both Judge
Nauhaus and Pushinsky agreed that their phone conversation was no more than five minutes in length and Pushinsky stated that
he immediately informed McCullough of this phone conversation.
The third ex parte phone conversation consists of conversations with Paul Needle, who is a psychologist, and is a mutual friend

of both Judge Nauhaus and Pushinsky. Sometime prior to April, 2015, Needle and Judge Nauhaus had a discussion about one of
his cases. The parties were not named nor were the facts discussed but Judge Nauhaus told Needle that the facts of the case were
complicated to such an extent that a jury might not fully understand them and that a non-jury trial might be appropriate. Both
Judge Nauhaus and Needle agreed that Judge Nauhaus never told Needle to talk to Pushinsky about the case or Judge Nauhaus’
observations. Approximately two to three weeks later, Needle had a conversation with Pushinsky about his cases and told
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Pushinsky that Judge Nauhaus had told him that there was a case that was highly complex and a non-jury trial might be appro-
priate. Pushinsky told Needle he would give McCullough this information and McCullough would make the decision as to how to
try the case
All of these conversations occurred prior to McCullough’s decision as to how to try his case and he was informed by Pushinsky

almost immediately after each conversation occurred and what was said during these conversations. Pushinsky stated that he and
McCullough fully discussed the conversations and McCullough made the decision to proceed with a non-jury trial. While the
parties stated that these conversations appeared to be ex parte, they did not meet the definition of that term and they were not
treated as such since there was no issue resolved during these conversations. McCullough was fully advised as to all of these
conversations and made a knowing, intelligent and voluntary decision to proceed with a non-jury trial. 
Based upon the testimony of Judge Nauhaus, Pushinsky and Needle, it is clear that no one believed that the conversations that

took place, met the definition of an ex parte conversation since the ultimate issue in dispute was never decided. It is further
evidence that the conversations that occurred with Pushinsky which encompassed all three supposed ex parte conversations
were immediately relayed to McCullough and this all occurred prior to McCullough making any determination as to how his
case was to be tried.

McCullough has also maintained that there were six instances which demonstrated Judged Nauhaus’ impartiality toward him.
The instances were set forth in his amended post-sentence motions and the first one stems from the November 3, 2015 hearing
where Pushinsky moved to withdraw as counsel and Judge Nauhaus was introduced to Megan Will who had been conditionally
hired by McCullough to represent him in connection with his sentencing. Will requested a thirty-day extension because she was
unfamiliar with the case and Judge Nauhaus advised her that the guidelines in the McCullough case in the standard range were
anywhere from zero to nine months and asked her what other information she needed to prepare for his sentencing that had not
already been prepared by Pushinsky. She indicated that she had to subpoena McCullough’s wife to present testimony on his behalf
but failed to indicate the type of testimony she would provide. McCullough maintains that since his wife was a Judge, that pursuant
to Rule 1701 of the Rules of Judicial Administration, that McCullough’s wife could not provide character testimony on his behalf.
That Rule provides as follows:

Rule 1701. Appearance of judge or district justice as character witness.

(a) For purposes of this rule, judge and district justice includes those judicial officers in active judicial service or senior status.

(b) No subpoena to compel a judge or district justice to testify as a character witness shall be issued or enforced unless
the issuance of the subpoena shall have been specially allowed by the Supreme Court pursuant to this rule.

(c) Petitions for allowance of a subpoena shall be filed in the office of the Prothonotary of the Supreme Court for the
Eastern District, shall be verified and shall set forth:

(1) The name of the court and the term and number of the proceeding in which the witness is to appear, together with a
brief description of the nature of the proceeding.

(2) The name and judicial office of the witness.

(3) Facts demonstrating that the character testimony to be given by the witness will not be merely cumulative and that
the rights of petitioner will be unduly prejudiced by the application of the general rule prohibiting the appearance of
judicial officers as character witnesses. 

(4) A copy of the desired form of subpoena.

(5) A certificate of service showing service of the petition upon the witness and upon all parties to the proceedings below.

(d) Within ten days after service of the petition the witness or any party to the proceedings below may file in the office
of the Prothonotary of the Supreme Court a verified answer setting forth, if desired, a counter-statement of the facts and
any argument in support of or in opposition to the petition.

(e) No judge or district justice shall testify voluntarily as a character witness. The provisions of this subdivision shall
constitute a canon of ethics for the purposes of Section 17 of the Judiciary Article.

The purpose of this Rule is to ensure that a Judge’s testimony would not be presented solely for the purpose of attempting to influ-
ence a fact-finder based upon the Judge’s job rather than the Judge’s testimony. The testimony to be educed by having
McCullough’s wife as a witness was not described as character witness testimony but, rather, it would appear that she would
testify as to the strain and turmoil that had taken place in their marriage as a result of McCullough being indicted, tried and
convicted of these charges. In any event, the testimony that McCullough’s wife would have provided was never the type of testi-
mony that Rule 1701 sought to prevent. The fact that Judge Nauhaus asked Will what her attorney number was and where she
practiced, was nothing more than an attempt by him to gain information about McCullough’s latest lawyer since she practiced in
Somerset County and had never practiced in front of Judge Nauhaus. When pressed for a reason why a thirty-day continuance
was needed, no one could provide a legitimate explanation other than they needed more time to prepare for sentencing which had
previously been done by McCullough’s other lawyers. 
In McCullough’s next objection of the impartiality of Judge Nauhaus, McCullough maintains that Judge Nauhaus summarily

dismissed the arguments made by Will about the need to file certain motions, which included a motion for extraordinary relief
and a motion in arrest of judgment. A motion for extraordinary relief is filed pursuant to Pa.R.Crim.P. 704(B) which provides as
follows:

(B) Oral Motion for Extraordinary Relief. 

(1) Under extraordinary circumstances, when the interests of justice require, the trial judge may, before sentencing, hear
an oral motion in arrest of judgment, for a judgment of acquittal, or for a new trial. 

(2) The judge shall decide a motion for extraordinary relief before imposing sentence, and shall not delay the sentencing
proceeding in order to decide it. 
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(3) A motion for extraordinary relief shall have no effect on the preservation or waiver of issues for post-sentence
consideration or appeal.

In Commonwealth v. Grohowski, 980 A.2d 113, 115-116 (2009 P.S. 128), the Court set forth the standard for reviewing a motion for
extraordinary relief as follows:

Pa.R.Crim.P. 704(B). Rule 704(B) is intended to allow the trial judge the opportunity to address only those errors so
manifest that immediate relief is essential. This Court has repeatedly held that “we will not allow such motions as a
“substitute vehicle” for raising a matter that should be raised in a post-sentence motion.” Commonwealth v. Askew,
907 A.2d 624, 627 (Pa.Super.2006), appeal denied, 591 Pa. 709, 919 A.2d 954 (2007) (citation omitted). Furthermore,
written motions for extraordinary relief have been deemed improper. Id. at fn. 7. More particularly, this Court has
determined that claims of ineffectiveness of counsel, as raised herein, should be raised via a post-sentence motion. See
Commonwealth v. Celestin, 825 A.2d 670, 674 (Pa.Super.2003), appeal denied, 577 Pa. 686, 844 A.2d 551 (2004) (claims
of ineffectiveness of counsel improperly raised as motion for extraordinary relief). Accordingly, we are constrained to
reverse and remand so that the proper procedure may be followed.

McCullough never identified the extraordinary circumstances that had to be addressed prior to sentencing but only maintained
that he needed more time to prepare a written motion. The Rule envisions an oral motion and not a written motion and McCullough
still could not articulate a reason or reasons for requesting such relief. This request was viewed as another way to delay sentenc-
ing in contravention of Rule 704(B). 

In Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d 745, 751-752 (2000), the Pennsylvania Supreme Court set forth the standard
for reviewing a claim that the verdict was against the weight of the evidence as follows:

Appellant’s remaining claim of error is that the Superior Court misstated the standard of review for a weight of the
evidence claim. The standard of review refers to how the reviewing court examines the question presented. Morrison, 646
A.2d at 570. Appellant asserts that the Superior Court improperly interjected sufficiency of the evidence principles into
its analysis and thus adjudicated the trial court’s exercise of discretion by an incorrect measure.

In order to address this claim, we find it necessary to delineate the distinctions between a claim challenging the
sufficiency of the evidence and a claim that challenges the weight of the evidence. The distinction between these two
challenges is critical. A claim challenging the sufficiency of the evidence, if granted, would preclude retrial under the
double jeopardy provisions of the Fifth Amendment to the United States Constitution, and Article I, Section 10 of the
Pennsylvania Constitution, Tibbs v. Florida, 457 U.S. 31, 102 S.Ct. 2211, 72 L.Ed.2d 652 (1982); Commonwealth v. Vogel,
501 Pa. 314, 461 A.2d 604 (1983), whereas a claim challenging the weight of the evidence if granted would permit a
second trial. Id.

A claim challenging the sufficiency of the evidence is a question of law. Evidence will be deemed sufficient to
support the verdict when it establishes each material element of the crime charged and the commission thereof by the
accused, beyond a reasonable doubt. Commonwealth v. Karkaria, 533 Pa. 412, 625 A.2d 1167 (1993). Where the evidence
offered to support the verdict is in contradiction to the physical facts, in contravention to human experience and the laws
of nature, then the evidence is insufficient as a matter of law. Commonwealth v. Santana, 460 Pa. 482, 333 A.2d 876 (1975).
When reviewing a sufficiency claim the court is required to view the evidence in the light most favorable to the verdict
winner giving the prosecution the benefit of all reasonable inferences to be drawn from the evidence. Commonwealth v.
Chambers, 528 Pa. 558, 599 A.2d 630 (1991).

A motion for new trial on the grounds that the verdict is contrary to the weight of the evidence, concedes that there
is sufficient evidence to sustain the verdict. Commonwealth v. Whiteman, 336 Pa.Super. 120, 485 A.2d 459 (1984). Thus,
the trial court is under no obligation to view the evidence in the light most favorable to the verdict winner. Tibbs, 457 U.S.
at 38 n. 11, 102 S.Ct. 2211.FN3 An allegation that the verdict is against the weight of the evidence is addressed to the
discretion of the trial court. Commonwealth v. Brown, 538 Pa. 410, 648 A.2d 1177 (1994). A new trial should not be
granted because of a mere conflict in the testimony or because the judge on the same facts would have arrived at a
different conclusion. Thompson, supra. A trial judge must do more than reassess the credibility of the witnesses and
allege that he would not have assented to the verdict if he were a juror. Trial judges, in reviewing a claim that the
verdict is against the weight of the evidence do not sit as the thirteenth juror. Rather, the role of the trial judge is to
determine that “notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to
give them equal weight with all the facts is to deny justice.” Id.

FN3. In Tibbs, the United States Supreme Court found the following explanation of the critical distinction between a
weight and sufficiency review noteworthy:

When a motion for new trial is made on the ground that the verdict is contrary to the weight of the evidence, the issues
are far different.... The [trial] court need not view the evidence in the light most favorable to the verdict; it may weigh
the evidence and in so doing evaluate for itself the credibility of the witnesses. If the court concludes that, despite the
abstract sufficiency of the evidence to sustain the verdict, the evidence preponderates sufficiently heavily against the
verdict that a serious miscarriage of justice may have occurred, it may set aside the verdict, grant a new trial, and
submit the issues for determination by another jury.

Tibbs 457 U.S. at 38 n. 11, 102 S.Ct. 2211 quoting United States v. Lincoln, 630 F.2d 1313 (Cir. 8th 1980).

Judge Nauhaus dismissed both of those motions on the basis that he was the fact-finder and could not believe that he would find
that the verdicts were against the weight of the evidence since he was the one that determined the verdicts and not a jury. With
respect to the motion for extraordinary relief, he believed that McCullough had ever opportunity to preserve that particular
question with his right of appeal, since there was nothing extraordinary about the facts that would compel relief pursuant to Rule
704(B). McCullough has also maintained that Judge Nauhaus predetermined any decision on a motion for recusal since he told Will
that if she filed that motion, it would be denied. The facts of this case are that the motion for recusal was filed and was not decided
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by Judge Nauhaus but rather referred to Judge Manning for the purpose of a hearing and determination on the merits of that
particular motion. 
McCullough also maintains that he was abraded by Judge Nauhaus for not wearing a tie to his Court proceedings. McCullough

fails to mention the fact that Judge Nauhaus also told him that he was offended by the fact that McCullough wore jeans to his trial
proceedings which Nauhaus perceived as a lack of respect being shown to the Court and the profession which McCullough was
previously a member. The observations made by Judge Nauhaus in no way impacted upon any decision that Judge Nauhaus made
since he did not decide the recusal motion nor did he sentence McCullough and, accordingly, he could not have been prejudiced
by those remarks.
McCullough next maintains that his discussions that the November 9, 2015 meeting with McCullough’s counsel about ex

parte communications seem to indicate that he dismissed the fact that he was having ex parte communications in violation of
the Code of Judicial Conduct. This claim has previously been advanced in this broad claim of error and there is no need to
revisit all of the facts that demonstrate that the conversations were not ex parte conversations as envisioned by the Rules of
Judicial Conduct. 
McCullough next maintains that somehow Judge Nauhaus’ suggestion that his counsel submit a brief with references to the

transcript where the issues set forth in her motion for recusal could be found were in some way prejudicial. This request by Judge
Nauhaus was nothing more than a request to expedite the proceedings by focusing on the issues that McCullough believed to be
the basis for Judge Nauhaus’ recusal. 
Finally, McCullough maintains that when he attempted to address the Court on an issue of his bond, he was told to sit down and

speak through his attorney who Judge Nauhaus addressed as his mouthpiece. Throughout the entire course of this trial,
McCullough acted in a dual capacity not only as the defendant but, also, as counsel for the defendant. There were numerous times
that he attempted to interject himself into the course of the proceedings and the question of bail while important to McCullough,
was not an issue which a defendant would advocate but, rather, it would be advocated by his counsel. The use of the word mouth-
piece was not prejudicial to McCullough and only McCullough’s counsel may have taken issue with that phrase.
McCullough’s next claim of error is that he believes that this Court improperly characterized the testimony provided by Martin

Schmotzer as perjurious. In his statement of matters complained of on appeal, McCullough maintains that Schmotzer told
McCullough prior to the trial that he had learned from a courthouse employee that Judge Nauhaus had been convinced by a staff
member to find McCullough guilty of certain specified counts. In his petition for recusal1, McCullough maintained that while the
trial was ongoing, an acquaintance of McCullough had a conversation with a courthouse employee who told him that Judge
Nauhaus’ secretary stated that even though Judge Nauhaus might have been persuaded that the Commonwealth had not proven
its case, that McCullough should be convicted on the counts that involved the various checks that had been drawn on his client’s
account. 
At the original hearing on McCullough’s petition for recusal, Schmotzer refused to disclose who the individual was with

whom he had the conversation and provided no basis upon which he could refuse to answer that question. When he was testi-
fying at the second hearing on McCullough’s motion for recusal, he again refused to identify the individual with whom he had
the conversation, saying that the basis for his refusal was predicated on the fact that he gave his word to this individual that
he would not disclose that individual’s identity. When Schmotzer was advised that he had no basis upon which he could with-
hold that information and that his refusal to provide it would result in him being held in contempt, he again reiterated that he
was withholding the information based upon his word that he gave to this individual that he would not disclose that individ-
ual’s identity. Schmotzer eventually realized that he had no basis upon which he could not disclose that information and then
said that the individual that he discussed this matter with and who provided him with the statement that Judge Nauhaus’
secretary convinced him to find McCullough guilty of the check charges, was Janine McVay, a relatively recent employee of
the Court of Common Pleas.

18 Pa.C.S.A. §4902 defines the crime of perjury as follows:

(a) Offense defined.--A person is guilty of perjury, a felony of the third degree, if in any official proceeding he makes a
false statement under oath or equivalent affirmation, or swears or affirms the truth of a statement previously made, when
the statement is material and he does not believe it to be true. 

(b) Materiality.--Falsification is material, regardless of the admissibility of the statement under rules of evidence, if it
could have affected the course or outcome of the proceeding. It is no defense that the declarant mistakenly believed the
falsification to be immaterial. Whether a falsification is material in a given factual situation is a question of law. 

(c) Irregularities no defense.--It is not a defense to prosecution under this section that the oath or affirmation was
administered or taken in an irregular manner or that the declarant was not competent to make the statement. A docu-
ment purporting to be made upon oath or affirmation at any time when the actor presents it as being so verified shall
be deemed to have been duly sworn or affirmed. 

(d) Retraction.--No person shall be guilty of an offense under this section if he retracted the falsification in the course of
the proceeding in which it was made before it became manifest that the falsification was or would be exposed and before
the falsification substantially affected the proceeding. 

(e) Inconsistent statements.--Where the defendant made inconsistent statements under oath or equivalent affirmation,
both having been made within the period of the statute of limitations, the prosecution may proceed by setting forth the
inconsistent statements in a single count alleging in the alternative that one or the other was false and not believed by the
defendant. In such case it shall not be necessary for the prosecution to prove which statement was false but only that one
or the other was false and not believed by the defendant to be true. 

(f) Corroboration.--In any prosecution under this section, except under subsection (e) of this section, falsity of a state-
ment may not be established by the uncorroborated testimony of a single witness.

The essential elements of the crime of perjury are an oath to tell the truth taken by the witness, that subject to being given that
oath in a judicial proceeding, testimony was elicited in that proceeding which was material to the ultimate resolution of that
proceeding and that the testimony provided by the witness was false and was intentionally given for the purpose of affecting the
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ultimate issue in dispute. Commonwealth v. Yanni, 222 A.2d 617, 208 Pa. Super. 191 (1966). In Commonwealth v. Lafferty, 276
Pa. Super 400, 419 A.2d 518, 521-522 (1980), the Court set forth the elements of the crime of perjury and the purpose for which
the perjured testimony was offered.

The crime of perjury is not synonymous with “false testimony”. In order to constitute the crime of perjury several
elements must be present, among which is the requirement that the false testimony must have been material to the
proceeding at which it was made. Commonwealth v. Yanni, 208 Pa.Super. 191, 222 A.2d 617 (1966). The issue as to
whether false testimony is material to the proceeding is a question of law. Commonwealth v. Buford, 179 Pa.Super.
312, 116 A.2d 759 (1955); 18 Pa.C.S.A. 4902(b). 

2 A false statement, made under oath, is material “if it could have affected the course or outcome of the proceeding”. 18
Pa.C.S.A. 4902(b). Materiality is to be determined as of the time that the false statement was made. U. S. v. Stone, 429 F.2d
138 (2d Cir. 1970); U. S. v. Larocca, 245 F.2d 196 (3rd Cir. 1957); 70 C.J.S. Perjury s 11, pp. 466-467. Furthermore, the test
of the materiality of a false statement is whether it can influence a fact-finder, not whether it does. The fact that the false
testimony was unnecessary to accomplish the end in view will not render it immaterial. 70 C.J.S. Perjury s 11, pp. 466-
467. (Emphasis ours).

The testimony that was provided by Schmotzer was unquestionably false and was intentionally given to provide McCullough with
the basis to attempt to remove the Trial Judge from McCullough’s case. 

Peggy Moore, the secretary assigned to Judge Nauhaus since he was a senior Judge and not entitled to his own personal staff,
testified that she was never in the courtroom during the trial of McCullough’s case and did not know what the testimony was. Any
discussion she had with Judge Nauhaus about McCullough’s case was confined to pleadings and memoranda that had been filed.
Moore specifically denied that she had any conversation with Judge Nauhaus about how the case should be decided and also
denied that she had any conversation with McVay since she did not know McVay and had never met her. When McVay was called
to testify, she emphatically denied that she ever had a conversation with either McCullough and, in particular Schmotzer, that she
had been told by Moore that Moore had told Judge Nauhaus that McCullough had to be convicted of some of the crimes. McVay
specifically denied that she ever had a conversation with Moore and she denied that she ever told Schmotzer that Moore inter-
vened with Judge Nauhaus so as to obtain the convictions on the check charges. When reviewing all of the testimony in this case,
it is unquestioned that Schmotzer’s testimony was perjurious since he falsely testified as to a conversation that never took place
and the basis for his testimony was to affect a material aspect of McCullough’s case. Since Schmotzer, McVay and Moore all testi-
fied, there was no need for any further discussion with respect to whether or not they testified before the Judicial Conduct Board.
It is interesting, however, that the only person that was ever asked that question was Judge Nauhaus and none of the other
witnesses were asked if they had, in fact, given statements to the Judicial Conduct Board. Even if they had, those statements
are confidential and could not have been produced for McCullough and did not play any part in his decision to proceed with
a non-jury trial.
McCullough’s next claim of error is that in essence a repeat of the claim that he has previously asserted. McCullough main-

tains that the three ex parte conversations between Judge Nauhaus, Pushinsky and Needle violated his right to be present at all
critical stages of proceedings against him. This claim conveniently ignores the fact that Pushinsky testified that immediately
after receiving the information with respect to these ex parte conversations, he fully advised McCullough of those conversations
and, as such, as McCullough could analyze those conversations and could have assessed what, if any, prejudice had befallen to
him. It is important to note that all of these conversations took place prior to McCullough making the decision to waive his right
to a jury trial, prior to the commencement of his trial and prior to the finding of guilt with respect to ten of the twenty-four
charges filed against him. It is only after McCullough was convicted that he maintained that prejudicial ex parte conversations
had taken place and he had been denied his right to be present. McCullough has not suggested that there was anything that he
could have done had he been present at those discussions other than to raise the question of these improprieties. However,
McCullough sought to reserve his claim for a future date in the hopes of using them if, in fact, he was convicted of any of the
charges filed against him.
McCullough next maintains that for all of the reasons that he has previously set forth which he believes indicates the impar-

tiality of Judge Nauhaus, that Judge Nauhaus’ statement that he relieved himself from the responsibility of sentencing McCullough
demonstrates that he was prejudiced against McCullough throughout the entire course of McCullough’s trial. In reviewing the
record in this case it is clear that Judge Nauhaus did, in fact, acknowledge that he had removed himself from sentencing
McCullough because he believed that he could not fairly or impartially sentenced McCullough based upon his convictions and his
attempt to manipulate the judicial system. Judge Nauhaus specifically stated that at no time did he ever let any perceived anger
toward Pushinsky or McCullough affect his verdicts in any manner. He also testified that he did not have any feelings toward
McCullough in what he did or his insistence upon a jury trial affected the manner in which he ruled on any and all motions filed
by him. Judge Nauhaus firmly believed that there was no reason for him to recuse himself in the sentencing phase of McCullough’s
trial since he provided him with a fair and impartial trial. Even after the motion for recusal was filed he initially believed that he
could be fair and impartial, however, in sentencing McCullough, he believed that after all of the motions that were filed and the
allegations were being made, he did not think he could fairly sentence him and, accordingly, asked Judge Manning to assign the
sentencing to someone else. 
McCullough next maintains that the Court once again erred in failing to grant McCullough a new trial on the basis that Judge

Nauhaus improperly interfered with McCullough’s decision to elect a jury trial. This interference is predicated upon the conver-
sations that Judge Nauhaus had with Needle and the conversation that Needle had with Pushinsky. McCullough perceives these
conversations as an improper attempt to influence his decision which should have been solely within the discretion of McCullough
as to how to proceed. As previously noted, all of the parties agreed that the conversation that Needle had with Judge Nauhaus and
Pushinsky were no more than five minutes long and only discussed the case in generalities and, in fact, with his discussion with
Judge Nauhaus, case names were not used and the only issue was whether or not someone should consider going non-jury when
they have been accused of stealing money from a client that suffered from dementia. Judge Nauhaus was unequivocal in his denial
that his conversation was any attempt to "back channel" McCullough’s case, and that he never intended for Needle to have a con-
versation with Pushinsky about how McCullough should proceed. McCullough had all of this information available to him as a
result of Pushinsky advising him of all of the conversations that he had with Judge Nauhaus and Needle and also had the infor-
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mation as it pertained to his sister being tried with him and the fact that in addition to the claims of theft from McCullough’s client,
there was also a case where she was accused of stealing over one million dollars from another former employer. It was McCullough
who made the decision to proceed non-jury and McCullough’s counsel indicated that he believed that that decision was voluntary.
Pushinsky testified that he believes that McCullough’s waiver of his right to a jury trial was voluntary. (Recusal Hearing
Transcript, May 1, 2019, page 96, lines 20-24).

McCullough’s sixth claim of error is that this Court erred in failing to grant the Commonwealth’s motion to nolle prosse
pending charges filed against McCullough for two counts of perjury, two counts of false swearing, one count of unsworn falsifica-
tion and two counts of the obstruction of the administration of law filed at Criminal Complaint 201600081. In failing to grant the
nolle prosse with respect to those charges, McCullough maintains that he was denied use immunity to enable him to testify at his
recusal hearing. This Court did not deny the motion to nolle prosse the other case filed against him which was predicated upon the
oral and written colloquys which he undertook in the jury waiver in the instant trial since the Commonwealth maintained that he
had committed perjury when he made the statements that no promises had been made to them while currently maintaining that
he was told by his trial counsel that if he went non-jury, Judge Nauhaus would not sandbag him. By refusing to act on the
Commonwealth’s motion to nolle prosse the other case filed against McCullough, he maintains that he was deprived of his right to
testify. The problem with McCullough’s contention is that he confuses the Commonwealth’s motion to nolle prosse a case with a
request to have the Court grant the Commonwealth’s motion for use or transactional immunity. The grant of use or transactional
immunity is governed by the immunity statute contained at 42 Pa.C.S.A. §5947 which provides as follows:

(a) General rule.--Immunity orders shall be available under this section in all proceedings before: 

(1) Courts. 

(2) Grand juries. 

(3) Investigating grand juries. 

(4) The minor judiciary or coroners. 

(b) Request and issuance.--The Attorney General or a district attorney may request an immunity order from any judge
of a designated court, and that judge shall issue such an order, when in the judgment of the Attorney General or district
attorney: 

(1) the testimony or other information from a witness may be necessary to the public interest; and 

(2) a witness has refused or is likely to refuse to testify or provide other information on the basis of his privilege against
self-incrimination. 

(c) Order to testify.--Whenever a witness refuses, on the basis of his privilege against self-incrimination, to testify or
provide other information in a proceeding specified in subsection (a), and the person presiding at such proceeding
communicates to the witness an immunity order, that witness may not refuse to testify based on his privilege against
self-incrimination. 

(d) Limitation on use.--No testimony or other information compelled under an immunity order, or any information
directly or indirectly derived from such testimony or other information, may be used against a witness in any criminal
case, except that such information may be used: 

(1) in a prosecution under 18 Pa.C.S. § 4902 (relating to perjury) or under 18 Pa.C.S. § 4903 (relating to false swearing); 

(2) in a contempt proceeding for failure to comply with an immunity order; or 

(3) as evidence, where otherwise admissible, in any proceeding where the witness is not a criminal defendant. 

(e) Civil contempt.--Any person who shall fail to comply with an immunity order may be adjudged in civil contempt and
committed to the county jail until such time as he purges himself of contempt by complying with the order, except that
with regard to proceedings before grand juries or investigating grand juries, if the grand jury before which a person has
been ordered to testify has been dissolved, he may then purge himself of contempt by complying before the designated
court which issued the order. 

(f) Criminal contempt.--In addition to civil contempt as provided in subsection (e), any person who shall fail to comply
with an immunity order shall be guilty of criminal contempt, and upon conviction thereof, shall be sentenced to pay a fine
of not more than $1,000 or to undergo imprisonment for a period of not more than one year, or both. 

(g) Definitions.--The following words and phrases when used in this section shall have, unless the context clearly
indicates otherwise, the meanings given to them in this subsection: 

“Designated court.” 

(1) In the case of proceedings before courts, countywide grand juries, countywide investigating grand juries, the minor
judiciary or coroners: the court of common pleas of the judicial district in which the proceeding is taking place. 

(2) In the case of proceedings before multicounty investigating grand juries: the judge of the court of common pleas
designated as supervising judge of that grand jury. 

“Immunity order.” An order issued under this section by a designated court, directing a witness to testify or produce
other information over a claim of privilege against self-incrimination.

That statute provides that the attorney general or district attorney may request an immunity order when it appears that the
witness has valuable information and is refusing to provide that information on the basis that his testimony would violate his priv-
ilege against self-incrimination. When that request is made by the district attorney, the Court is then empowered to enter an order
directing that that witness testify and be granted immunity for the purpose of his testimony. The request made by the
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Commonwealth in the instant case was not a request to compel McCullough to testify but, rather, was a request to nolle prosse
another case that had been filed against McCullough that arose out of the facts of his instant case since the Commonwealth believed
that he had perjured himself when he declared that no promises had been made to him yet filed a motion for recusal which said
that promises had, in fact, been made to him to waive his right to a jury trial. This Court perceived that that motion was prema-
ture because the direction of the Superior Court was to entertain testimony on the motion for recusal that McCullough had filed
and make the determination as to whether or not that motion had any merit. When McCullough’s counsel was asked who his
witnesses would be, he stated Judge Nauhaus, Pushinsky, Martin Schmotzer, Megan Will, Paul Needle, Janine McVay, Peggy Moore
and possibly McCullough. McCullough did not testify nor was there any explanation as to why he did not testify when his counsel
indicated that he might be called. McCullough had a right against self-incrimination and obviously exercised that right by his deci-
sion not to testify. However, he never claimed that he had entered into an agreement to provide his testimony in exchange for use
or transactional immunity. The difference between use and transactional immunity was explained in Commonwealth v. Swinehart,
541 Pa. 500, 664 A.2d 957, 962-964 (1995):

The last sentence of Section 9 which speaks to the use of suppressed confessions was added to the Constitution in 1984.
The legislative debate which culminated in this amendment reveals that the amendment was a response to the decision
of this Court in Commonwealth v. Triplett, 462 Pa. 244, 341 A.2d 62 (1975). In Triplett, this Court interpreted Article I,
Section 9 to afford greater protection than the Fifth Amendment of the United States Constitution. Specifically, Triplett
held that an accused could not be impeached by his own statements, even though voluntary, when the statements had been
suppressed. 

The holding in Triplett was in direct contradiction to the holding of the United States Supreme Court in Harris v. New
York, 401 U.S. 222, 91 S.Ct. 643, 28 L.Ed.2d 1 (1971). In Triplett, just as in Harris, the accused had made statements upon
arrest which were suppressed on the basis that he had not been given his Miranda warnings. During the Harris trial, the
accused took the stand and testified in a manner inconsistent with the earlier suppressed statements. The prosecution
then used the suppressed statements to impeach the credibility of the accused. On appeal, Harris argued that the use of
the impeached statements violated his Fifth Amendment right against self-incrimination. The United States Supreme
Court disagreed, stating that “[t]he shield provided by Miranda [v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966) ] cannot be perverted into a license to use perjury by way of a defense, free from the risk of confrontation with
prior inconsistent utterances.” Harris, 401 U.S. at 226, 91 S.Ct. at 646. 

This Court rejected Harris and found that the protection of Article I, Section 9 was more expansive. In Triplett, we held
that once a statement has been found constitutionally infirm it could not be utilized against the accused. In direct
response to Triplett, the 1984 amendment to Article I, Section 9 was adopted.7 Of particular significance in the process
of passing the amendment is this passage taken from the Senate debate; the Speaker is Senator Greenleaf who proposed
the bill which ultimately became the 1984 amendment: 

Mr. President, Senate Bill No. 496 is in support of and in conformance with the United States Supreme Court decision of
Harris v. New York in which the majority opinion held that it is not a violation of the United States Constitution to intro-
duce a previously suppressed voluntary statement of a defendant to impeach his credibility once he takes the stand. They
reasoned to allow otherwise would allow legalized perjury. 

. . . . . 

The Pennsylvania Supreme Court, ultimately, in the Triplett case, came down with a different decision and found that
such a procedure was a violation of the Pennsylvania Constitution, although the United States Supreme Court, as I indi-
cated before, has found that it was not a violation of the United States Constitution. 

A review of both provisions would indicate that they are almost identical and that it was really a difference of philosophy
rather than a difference in law. 

Mr. President, I think it is incumbent upon this Legislature to rectify this wrong. 

Legislative Journal–Senate, S.B. 496, p. 790, June 9, 1981. 

89 In drafting the 1984 amendment, the legislators intended to ensure that the protection against self-incrimination under
Article I, Section 9 would be interpreted similarly to the Fifth Amendment of the United States Constitution which states:
“No person ... shall be compelled in any criminal case to be witness against himself.” A comparison of the actual language
in Article I, Section 9 and the Fifth Amendment does not reveal any major differences in the description of the privilege
against self-incrimination within the two Constitutions. As the words themselves are not persuasive of either interpreta-
tion on the issue at bar, we turn to the prior decisions of this Court which interpreted the right against self-incrimination
as contained within the Pennsylvania Constitution. 

II. History 

In reviewing the history of Article I, Section 9 we find that the earliest decisions of this Court considering the scope of
the right against self-incrimination under our Constitution extended the privilege to protection of a citizen’s reputation.
In Commonwealth v. Gibbs, 3 Yeates 429 (1802), this Court found that the privilege must be broadly interpreted to include
not only answers which would incriminate the witness in criminal conduct, but also to protect the witness from answer-
ing any questions which would bring him into “disgrace or infamy.” Id. at 437. 

This concept of protection to reputation was again addressed by the Court in Lessee of Galbreath v. Eichelberger, 3 Yeates
515, in 1803. Galbreath was concerned with a fraudulent transfer of title which had allegedly taken place in order to avoid
a creditor. When faced with questions regarding the transfer, the witness asserted his protection against self-incrimina-
tion. The Court agreed that the witness could not be compelled to answer, even though the information probably would
not result in a criminal indictment, but because the nature of the accusation was “nefarious and immoral, and would
subject every person concerned in it to ignomy and contempt.” Id. at 516. 
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Although Gibbs and Galbreath interpreted Article I, Section 9 to include protection from incriminating information that
would damage reputation, they did not address the question of whether an immunized witness would be required to
forsake the constitutional privilege and answer questions exposing him to “ignomy and contempt.” It was not until after
the United States Supreme Court decision in Counselman v. Hitchcock, 142 U.S. 547, 12 S.Ct. 195, 35 L.Ed. 1110 (1892),
that this Court addressed the question of immunity in relation to the privilege against self-incrimination. 

In Counselman, the United States Supreme Court rejected a federal statute which conferred only use immunity as being
an insufficient substitute for the privilege guaranteed under the Fifth Amendment. In reaching its decision, the
Counselman Court reviewed the language of various state constitutions containing similar guarantees against self-incrim-
ination, including the Pennsylvania Constitution. Counselman, 142 U.S. at 565, 12 S.Ct. at 199. The Court concluded that
any differences in the language of the provisions themselves as between the various states and the federal constitution
were irrelevant as the “manifest purpose” of all of the constitutions examined was the same, to protect the witness 

“from being compelled to disclose the circumstances of his offense, the sources from which, or the means by which,
evidence of its commission, or of his connection with it, may be obtained, or made effectual for his conviction, with-
out using his answers as direct admission against him.”

Counselman, 142 U.S. at 585, 12 S.Ct. at 206, quoting Emery’s Case, 107 Mass. 172, 182 (1871). 

The Court then went on to conclude that a statutory grant of immunity, in order to be valid as against the Fifth
Amendment, “must afford absolute immunity against future prosecution for the offense to which the question relates.”
Counselman, 142 U.S. at 586, 12 S.Ct. at 206. In the wake of Counselman, only those legislative grants of immunity which
compelled testimony from a witness in exchange for transactional immunity were found to be valid. See Petition of
Specter, Riccobene Appeal, 439 Pa. 404, 268 A.2d 104 (1970). 

Thus, from 1892 until 1978, Pennsylvania recognized only transactional immunity as a sufficient exchange for compelling
a witness to forsake the privilege against self-incrimination.8 The courts in Pennsylvania followed the lead of the United
States Supreme Court on this issue. In re Falone, 464 Pa. 42, 346 A.2d 9 (1975); Riccobene Appeal, 439 Pa. 404, 268 A.2d
104 (1970); Commonwealth v. Carrera, 424 Pa. 551, 227 A.2d 627 (1967); Commonwealth v. Katz, 414 Pa. 108, 198 A.2d
570 (1964); Commonwealth v. Kilgallen, 379 Pa. 315, 108 A.2d 780 (1954); Commonwealth v. Frank, 159 Pa.Super. 271, 48
A.2d 10 (1946); In re Contempt of Myers, 83 Pa.Super. 383 (1924); In re Kelly, 200 Pa. 430, 50 A. 248 (1901). 

The Pennsylvania Legislature also adhered to the dictates of the United States Supreme Court when drafting legislation
on the issue of immunity grants for witnesses. Prior to the 1978 revisions, which are at issue in this case, the immunity
conferred under the Act was transactional immunity.

In drafting legislation which authorizes the grant of immunity for witnesses, the Pennsylvania Legislature was mindful of the
United States Supreme Court decision in Kastigar v. United States, 406 U.S. 441, 453, 92 S.Ct. 1653, 32 L.Ed.2d 212 (1972), which
determined that use and its derivative use immunity was more than sufficient to protect an individual’s privilege against self-
incrimination contained under the Fifth Amendment. That Court stated:

The statute’s explicit proscription of the use in any criminal case of ‘testimony or other information compelled under
the order (or any information directly or indirectly derived from such testimony or other information)’ is consonant with
Fifth Amendment standards. We hold that such immunity from use and derivative use is coextensive with the scope of the
privilege against self-incrimination, and therefore is sufficient to compel testimony over a claim of the privilege. While a
grant of immunity must afford protection commensurate with that afforded by the privilege, it need not be broader.
Transactional immunity, which accords full immunity from prosecution for the offense to which the compelled testimony
relates, affords the witness considerably broader protection than does the Fifth Amendment privilege. The privilege has
never been construed to mean that one who invokes it cannot subsequently be prosecuted. Its sole concern is to afford
protection against being ‘forced to give testimony leading to the infliction of ‘penalties affixed to . . . criminal acts.”
Immunity from the use of compelled testimony, as well as evidence derived directly and indirectly therefrom, affords this
protection. It prohibits the prosecutorial authorities from using the compelled testimony in any respect, and it therefore
insures that the testimony cannot lead to the infliction of criminal penalties on the witness.

The Pennsylvania Legislature in drafting the immunity act required three things to happen in order for use immunity to be
available to a witness. First and foremost is that the prosecutor would ask the Court to grant its request to provide immunity to
a potential witness. The Court is then required to examine the prosecutor’s request and, if appropriate to grant immunity and
then have the witness testify in accordance with the immunity agreement. In McCullough’s case there was never a request that
he be granted use immunity but, rather, the Commonwealth sought to nolle prosse another case where he had been charged with
perjury and false swearing which arose out of the facts of his instant case. The fact that his other case would be nolle prossed,
in no way granted him use immunity in the instant proceeding since the nolle prosse was limited solely to the other case. This
Court perceived that dealing with McCullough’s case was premature since the issue of the motion for recusal was paramount.
Even if this Court had granted the Commonwealth’s motion to nolle prosse McCullough’s other case, it would not clothe him
with use immunity with respect to his testimony of the issue of his motion for recusal and any other testimony pertaining to his
underlying case.

McCullough’s next claim of error again bemoans his loss of use immunity when this Court did not immediately rule upon the
Commonwealth’s request to nolle prosse his other case, thereby providing the Commonwealth with an opportunity to withdraw that
request. McCullough now maintains that when the Commonwealth withdrew the request to nolle prosse McCullough’s other case,
it committed prosecutorial misconduct. Prosecutorial misconduct occurs when the actions of the prosecutor are designed to cause
a defendant to move for a mistrial or intentionally undertake a course of action designed to prejudice the defendant to the point of
denying that individual a fair trial. Prosecutorial misconduct can occur at any time during the course of a trial. In Commonwealth
v. Smith, 532 Pa. 177, 615 A.2d 321 (1992), the Commonwealth intentionally failed to disclose exculpatory evidence to the defense
to the point of hiding such evidence. The Court found that the Commonwealth’s intentional action deprived Smith of a fair trial
since it deprived him of exculpatory evidence. In Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), the United
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States Supreme Court determined that prosecutorial misconduct existed when the Commonwealth engaged in a systematic exclu-
sion of a certain class of individuals during jury selection, the sole purpose of which was to ensure that all members of a certain
race were not members of the ultimate jury panel. In Commonwealth v. Martorano, 559 Pa. 533, 741 A.2d 1221 (1999), the Court
found that prosecutorial misconduct existed when the Commonwealth intentionally and blatantly disregarded the Trial Court’s
evidentiary rulings. The Commonwealth was also accused of prosecutorial misconduct in Commonwealth v. Culver, 2012 Pa. Super.
172, 51 A.3d 866 (2012), when it engaged in intemperate and improper closing arguments designed to prejudice the defendant’s
right to a fair trial. 
Although prosecutorial misconduct contains many different forms and shapes and it can occur at any point in a trial, the

common theme of that misconduct was set forth in Commonwealth v. Chmiel, 777 A.2d 459, 463-464 (Pa. Super. 2001), which sets
forth the standard for determining whether or not prosecutorial misconduct has risen to the level of depriving a defendant of a
right to a fair trial.

Prosecutorial misconduct includes actions intentionally designed to provoke the defendant into moving for a mistrial or
conduct by the prosecution intentionally undertaken to prejudice the defendant to the point where he has been denied a
fair trial. Smith, at 186, 615 A.2d at 325. The double jeopardy clause of the Pennsylvania Constitution prohibits retrial of
a defendant subjected to the kind of prosecutorial misconduct intended to subvert a defendant’s constitutional rights. Id.
at 186, 615 A.2d at 325. However, Smith did not create a per se bar to retrial in all cases of intentional prosecutorial over-
reaching. See Commonwealth v. Simone, 712 A.2d 770 (Pa.Super.1998), appeal denied, 557 Pa. 628, 732 A.2d 614 (1998).
“Rather, the Smith Court primarily was concerned with prosecution tactics, which actually were designed to demean or
subvert the truth seeking process.” Id. at 774-75. The Smith standard precludes retrial where the prosecutor’s conduct
evidences intent to so prejudice the defendant as to deny him a fair trial. A fair trial, of course is not a perfect trial. Errors
can and do occur. That is why our judicial system provides for appellate review to rectify such errors. However, where
the prosecutor’s conduct changes from mere error to intentionally subverting the court process, then a fair trial is denied.
See Commonwealth v. Martorano & Daidone, 453 Pa.Super. 550, 684 A.2d 179, 184 (1996), affirmed Martorano, 559 Pa.
533, 741 A.2d 1221 (1999). “A fair trial is not simply a lofty goal, it is a constitutional mandate, ... [and] [w]here that con-
stitutional mandate is ignored by the Commonwealth, we cannot simply turn a blind eye and give the Commonwealth
another opportunity.” Martorano, 559 Pa. at 539, 741 A.2d at 1223 (quoting Martorano & Daidone, 684 A.2d at 184). We
must first determine if Chmiel’s claims of prosecutorial misconduct are meritorious, and then, we must determine if such
claims bar retrial on double jeopardy grounds. 

5 ¶ 8 Our standard for a claim of prosecutorial misconduct is as follows: 

The primary guide in assessing a claim of error of this nature is to determine whether the unavoidable effect of
the contested comments was to prejudice the jury, forming in their minds fixed bias and hostility towards the
accused so as to hinder an objective weighing of the evidence and impede the rendering of a true verdict.
Commonwealth v. McNeal, 456 Pa. 394, 319 A.2d 669 (1974); Commonwealth v. VanCliff, 483 Pa. 576, 397 A.2d 1173
(1979). In making such a judgment, we must not lose sight of the fact that the trial is an adversary proceeding,
Code of Professional Responsibility, Canon 7, E.D. 7-19-7-39, and the prosecution, like the defense, must be
accorded reasonable latitude in fairly presenting its version of the case to the jury. Commonwealth v. Cronin, 464
Pa. 138, 346 A.2d 59 (1975).

Commonwealth v. Rainey, 540 Pa. 220, 235, 656 A.2d 1326, 1334 (1995) (quoting Commonwealth v. Chester, 526 Pa. 578,
587 A.2d 1367 (1991)).

The fundamental problem with McCullough’s assertion that the Commonwealth had committed prosecutorial misconduct so as
to deprive him of the right to a fair trial is his belief that when the Commonwealth offered to nolle prosse his second case, that that
offer constituted an offer of use immunity. It is clear from a review of the record that the Commonwealth’s offer was nothing more
than to nolle prosse another case filed against McCullough and was not a request of this Court to grant use immunity to McCullough
to allow him to testify in the instant proceeding. There is nothing in the Commonwealth’s actions which would constitute prosecu-
torial misconduct since this Court did not reject the Commonwealth’s offer to nolle prosse the case but only made the determina-
tion that at the time that the request was made, it was premature since there was another action currently pending which had to
be resolved. Since there was no decision on the Commonwealth’s request for a nolle prosse, it had the opportunity to reassess
its position and did so, at which time it made the decision not to nolle prosse McCullough’s other case. That decision did not
constitute prosecutorial misconduct but rather was a decision of case management.
McCullough next complains that this Court erred when it directed Judge Nauhaus not to answer a question as to whether or

not he had ever testified before the Judicial Conduct Board as being irrelevant. McCullough maintains that any answer that would
have been elicited from Judge Nauhaus would have been beneficial to him since he had subpoenaed the records of the Judicial
Conduct Board. As previously noted, the proceedings of the Judicial Conduct Board are confidential and unless and until such
time the Judicial Conduct Board makes a recommendation to the Court of Judicial Discipline, its records remain confidential and
are irrelevant to any other proceeding. Since the question of whether or not Judge Nauhaus testified in front of the Judicial
Conduct Board was irrelevant, there was no need for him to answer any questions propounded by McCullough with respect to the
Judicial Conduct Board.
McCullough maintains that the Commonwealth affirmatively waived its right to find that McCullough had failed to assert at

the first possible moment, his basis for recusal. While it can be said by a review of the record in this case that the
Commonwealth did not raise that issue; it was raised by President Judge Emeritus Ford Elliot in her dissenting Opinion when
she stated: “What is critical to my review is that Mr. McCullough did not seek Judge Nauhaus’ recusal until after the trial even
though he was fully aware of any recusal issue during the trial and before the verdict.” (Dissenting Opinion at page 3). In
Lomans v. Kravitz, 642 Pa. 181, 170 A.3d 380, 389 (2017), the Court confirmed that well-settled rule that a request for recusal
must be asserted at its earliest possible moment:

This Court reviews the denial of a motion to recuse for an abuse of discretion. See In re Lokuta, 11 A.3d at 435 (explain-
ing that an “appellate court presumes judges are fair and competent, and reviews the denial of a recusal motion for an
abuse of discretion”). “An abuse of discretion is not merely an error of judgment, but occurs only where the law is over-
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ridden or misapplied, or the judgment exercised is manifestly unreasonable, or the result of partiality, prejudice, bias
or ill will, as shown by the evidence or the record.” Zappala v. Brandolini Prop. Mgmt., Inc., 589 Pa. 516, 909 A.2d 1272,
1284 (2006). 

From this Court’s perspective, the law in this area is well settled: “The case law in this Commonwealth is clear and of
long standing; it requires a party seeking recusal or disqualification to raise the objection at the earliest possible
moment, or that party will suffer the consequence of being time barred.” Goodheart, 565 A.2d at 763 (citing Reilly by
Reilly v. SEPTA, 507 Pa. 204, 489 A.2d 1291 (1985)). Despite this clear pronouncement of the law, Appellants contend that
this legal proposition applies only if a litigant seeks to recuse a jurist after a final adverse verdict, despite the litigant
possessing all of the necessary facts to seek recusal pre-verdict. See Appellants’ Brief at 42–43 (“The Motion for Recusal
was unquestionably not a ‘hedge against a losing case’ [ ] and the timing of this case is clearly distinguishable from the
cases on which the en bancMajority relies, where litigants waited to move for recusal until after knowing the outcome.”)
(citing In re Lokuta, Goodheart, and Reilly, supra). Appellants’ contention is not supported by the general statement of
the law, as provided above, or by the relevant case law. (Emphasis added).

The primary basis for McCullough’s request that his motion for recusal be granted were ex parte conversations allegedly
taking place between Judge Nauhaus and his trial counsel, Pushinsky. Pushinsky testified that with respect to each conversation
including a conversation that he had with Needle, he reported those conversations immediately to McCullough and fully disclosed
the contents of those conversations and discussed the impact of those conversations with McCullough. McCullough was aware of
these ex parte conversations prior to the commencement of trial, during trial and following the verdicts that were rendered in his
case. It is unquestioned that McCullough had the information necessary to support his motion for recusal prior to the time of trial
and did nothing other than to sit back and wait to see what the ultimate verdicts were and then to extricate himself from those
verdicts by claiming that the Court should have recused itself for its improper behavior. 
McCullough next maintains that to decide this case based upon the question of waiver would violate the law of the case doctrine

as it applies to McCullough’s case. McCullough has suggested that since waiver was never raised before the Trial Court or in
his amended post-sentence motions or in connection with the appeal to the Superior Court, any consideration of the question of
waiver would violate the law of the case doctrine. As previously noted, President Judge Emeritus Ford Elliot believed the question
of waiver was critical to her review since she acknowledged that McCullough had sat back in an attempt to hold the question of
waiver in reserve should he be convicted of any of the crimes with which he was charged.

In Commonwealth v. Starr, 541 Pa. 564, 664 A.2d 1326, 1331-1332 (1995), the Court set forth the interaction between the Court
of jurisdiction law and the law of the case doctrine:

The sole issue for our consideration is whether the second trial court erred when it revoked appellant’s right to represent
himself by rescinding the first trial court’s June 22, 1988, ruling accepting appellant’s waiver of counsel.5 At the outset,
this Court has long recognized that judges of coordinate jurisdiction sitting in the same case should not overrule each
others’ decisions. See, e.g., Okkerse v. Howe, 521 Pa. 509, 516–517, 556 A.2d 827, 831 (1989). This rule, known as the
“coordinate jurisdiction rule,” is a rule of sound jurisprudence based on a policy of fostering the finality of pre-trial
applications in an effort to maintain judicial economy and efficiency. Id. See also Golden v. Dion & Rosenau, 410
Pa.Super. 506, 510, 600 A.2d 568, 570 (1991) (once a matter has been decided by a trial judge the decision should remain
undisturbed, unless the order is appealable and an appeal therefrom is successfully prosecuted). 

In our view, this coordinate jurisdiction rule falls squarely within the ambit of a generalized expression of the “law of the
case” doctrine. This doctrine refers to a family of rules which embody the concept that a court involved in the later phases
of a litigated matter should not reopen questions decided by another judge of that same court or by a higher court in the
earlier phases of the matter. See 21 C.J.S. Courts § 149a; 5 Am.Jur.2d Appeal and Error § 744. Among the related but
distinct rules which make up the law of the case doctrine are that: (1) upon remand for further proceedings, a trial court
may not alter the resolution of a legal question previously decided by the appellate court in the matter; (2) upon a second
appeal, an appellate court may not alter the resolution of a legal question previously decided by the same appellate court;
and (3) upon transfer of a matter between trial judges of coordinate jurisdiction, the transferee trial court may not alter
the resolution of a legal question previously decided by the transferor trial court. See Joan Steinman, Law of the Case: A
Judicial Puzzle in Consolidated and Transferred Cases and in Multidistrict Litigation, 135 U.Pa.L.Rev. 595, 602 (1987)
(citing A. Vestal, Law of the Case: Single–Suit Preclusion, 12 Utah L.Rev. 1, 1–4 (1967)) (hereinafter “Judicial Puzzle ”). 

The various rules which make up the law of the case doctrine serve not only to promote the goal of judicial economy (as
does the coordinate jurisdiction rule) but also operate (1) to protect the settled expectations of the parties; (2) to insure
uniformity of decisions; (3) to maintain consistency during the course of a single case; (4) to effectuate the proper and
streamlined administration of justice; and (5) to bring litigation to an end. 21 C.J.S. Courts § 149a; Judicial Puzzle at 604–
605. In our view, these considerations should have weighed heavily on the second trial court’s reconsideration of the first
trial court’s order which granted appellant’s right to represent himself. The various policies which motivated the devel-
opment of these rules and which continue to motivate the enduring existence of both the coordinate jurisdiction rule and
the law of the case doctrine are of paramount importance in the context of a criminal proceeding where the criminal
defendant and his counsel must be allowed to proceed to trial with an established trial strategy and with the security of
knowing, for example, that he either will or will not be permitted to represent himself or that his pre-trial statements
either will or will not be introduced against him at trial. In this regard, these rules seek to ensure fundamental fairness
in the justice system by preventing a party aggrieved by one judge’s interlocutory order to attack that decision by seek-
ing and securing relief from a different judge of the same court, thereby forcing one’s opponent to shift the focus of his
trial strategy in the matter. See Commonwealth v. Washington, 428 Pa. 131, 133 n. 2, 236 A.2d 772, 773 n. 2 (1968) (cita-
tion omitted) (a trial judge cannot reverse on the same record at trial the decision made after the pretrial suppression
hearing that defendant’s statement need not be suppressed). See also Golden, supra, at 506, 600 A.2d 568, 410 Pa.Super.
at 511, 600 A.2d at 570 (once an interlocutory pretrial decision has been rendered, the party in whose favor that decision
was rendered must be allowed to rely on it and proceed in accordance with it). Accordingly, our consideration of the
second trial court’s order within the context of the law of the case doctrine and the coordinate jurisdiction rule weighs
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heavily against a finding that the second trial court properly rescinded the first trial court’s order permitting appel-
lant’s pro se representation. See Lipchik v. Erie County, 126 Pa.Commw. 347, 351, 559 A.2d 988, 990 (1989) (trial judge’s
denial of continuance which was ordered by previous judge constituted reversible error). 

Further, the limitations on the law of the case doctrine and on the coordinate jurisdiction rule are virtually identical,
thereby again suggesting that the Pennsylvania coordinate jurisdiction rule may be properly considered as part of the
family of rules making up the law of the case doctrine. Departure from either of these principles is allowed only in excep-
tional circumstances such as where there has been an intervening change in the controlling law, a substantial change in
the facts or evidence giving rise to the dispute in the matter, or where the prior holding was clearly erroneous and would
create a manifest injustice if followed. Compare Musumeci v. Penn’s Landing Corporation, 433 Pa.Super. 146, 151–152,
640 A.2d 416, 419 (1994), appeal denied, 539 Pa. 653, 651 A.2d 540 (1994) (the coordinate jurisdiction rule applies in all
cases except where newly-discovered evidence or newly-developed legal authority compel a result different than that
reached by the first judge) and Commonwealth v. Brown, 485 Pa. 368, 371, 402 A.2d 1007, 1008 (1979) (where the
evidence is substantially the same as that originally ruled upon by the first judge, a second judge commits a per se abuse
of discretion in overruling or vacating the prior order) (citations omitted) with 21 C.J.S. Courts § 149b (same).

The law of the case doctrine requires that there was a judicial determination as to the merits of an issue raised by the parties.
In U.S. v. Hatter, 532 U.S. 557, 565-566, 121 S.Ct. 1782, 149 L.Ed.2d 820 (2001), the Supreme Court acknowledged that the claim of
the law of the case presumes a hearing and decision on the merits:

At the outset, the judges claim that the “law of the case” doctrine prevents us from now considering the first ques-
tion presented, namely, the scope of the Compensation Clause. They note that the Government presented that same
question in its petition from the Court of Appeals’ earlier ruling on liability. They point out that our earlier denial of
that petition for lack of a quorum had the “same effect as” an “affirmance by an equally divided court,” 28 U.S.C. §
2109. And they add that this Court has said that an affirmance by an equally divided Court is “conclusive and binding
upon the parties as respects that controversy.” United States v. Pink, 315 U.S. 203, 216, 62 S.Ct. 552, 86 Led. 796 (1942). 

Pink, however, concerned a case, United States v. Moscow Fire Ins. Co., 309 U.S. 624, 60 S.Ct. 725, 84 L.Ed. 986
(1940), in which this Court had heard oral argument and apparently considered the merits prior to concluding that affir-
mance by an equally divided Court was appropriate. The law of the case doctrine presumes a hearing on the merits. See,
e.g., Quern v. Jordan, 440 U.S. 332, 347, n. 18, 99 S.Ct. 1139, 59 L.Ed.2d 358 (1979). This case does not involve a previous
consideration of the merits.

Neither party raised the question of waiver so the issue had never been ruled upon. This Court, when it reviewed the record in
McCullough’s case, was immediately struck by the fact that McCullough knew at all times of the facts which could give rise to the
filing of a motion for recusal and rather than protect his rights by filing the appropriate motion for recusal, decided to hold in
reserve these alleged claims of judicial misconduct as a hedge against him being found responsible for his criminal activities. Since
there was no ruling on the question of waiver, he is not subject to the law of the case because there was no disposition on this
particular claim. In looking at the record as it exists, it is clear that McCullough waived his right to file a petition for recusal since
he did not do it at the first instance as required by law. 
McCullough’s next claim of error is extremely curious since he maintains that the factual basis for each of his claims have only

now been made out based upon the recent testimony. This statement underscores the problem of McCullough’s petition for recusal
since he made bald-faced statements within that motion indicating that he had the testimony to support those accusations when,
in fact, he did not. He did not know who the individual was who purportedly had the conversation with Judge Nauhaus’ secretary,
did not know the substance of their conversation, did not know when the conversation took place, overstated the content of the
ex parte conversations purportedly had between Pushinsky, Judge Nauhaus and Needle and what effect they had. McCullough
was given every opportunity to establish the basis for his motion for recusal and he attempted to do so by providing perjured
testimony and incompetent and irrelevant testimony.
McCullough’s final claim of error is as illusory as all of his other claims where he maintains that his trial counsel was ineffec-

tive in failing to protect his rights during the course of this particular proceeding. It has been the law of the Commonwealth of
Pennsylvania for almost twenty years, that claims of the ineffectiveness of counsel are not to be raised during a direct appeal but,
rather, are to be asserted in a collateral proceeding in the form of a petition for post-conviction relief. Commonwealth v. Grant, 572
Pa. 48, 813 A.2d 726, 738 (2002).

We now hold that, as a general rule, a petitioner should wait to raise claims of ineffective assistance of trial counsel
until collateral review.14 Thus, any ineffectiveness claim will be waived only after a petitioner has had the opportunity
to raise that claim on collateral review and has failed to avail himself of that opportunity. Our holding today does not alter
the waiver provision of the PCRA, 42 Pa.C.S. § 9544(b); it merely alters that time when a claim will be considered waived.
Simply stated, a claim raising trial counsel ineffectiveness will no longer be considered waived because new counsel on
direct appeal did not raise a claim related to prior counsel’s ineffectiveness.

Since the law of the Commonwealth of Pennsylvania is that a claim of ineffectiveness cannot be raised on a direct appeal, this
contention of error, like all of McCullough’s other claims, is without merit.

BY THE COURT:
/s/Cashman, J.

Dated: August 20, 2019

1 14. Approximately six to seven before the verdict and before defense presentation of its case, but while the case was still ongo-
ing, an acquaintance of the Defendant, who has been involved in Allegheny County politics for some time and who is familiar with
courthouse staff, told Defendant that he had a conversation with an individual who works in the courthouse and who knew the
Judge’s secretary. The substance of this conversation between the secretary and this individual was that the secretary advised the
individual that the Judge was of the mind that the case was not proven, but after a conversation between he and his secretary, they
agreed that a conviction of five counts dealing with the checks had to occur. (Paragraph 14, petition for judicial recusal).
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Commonwealth of Pennsylvania v.
Martell Smith

Criminal Appeal—Suppression—Miranda Rights—Re-Initiation of Conversation with Police—
Statements Designed to Elicit Incriminating Statement

Court review various time periods of defendant being questioned by police after invoking his right to counsel.

No. CC 201801485. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—August 27, 2019.

OPINION OF THE COURT
Before the Court is the Motion to Suppress Statement filed by the defendant, Martell Smith. Smith has been charged by

criminal information with three counts of Criminal Homicide (18 Pa. C.S.A. § 2501(a)); three counts of Aggravated Arson –
Causes Death (18 Pa. C.S.A. § 3301(8.12)); five counts of Arson – Danger of Death or Bodily Injury (18 Pa. C.S.A. §
3301(a)(1)(i)); one count of Criminal Attempt Homicide (18 Pa. C.S.A. § 901(a)); and one count of Arson Endangering
Property – Reckless Endangerment of Inhabited Buildings (18 Pa. C.S.A. § 3301(c)(2)). A Petition for Writ of Habeas Corpus
challenging the sufficiency of the evidence presented at the preliminary hearing was denied by Opinion and Order dated
January 30, 2019.
In his Suppression Motion, he contends that he invoked his right to remain silent and his right to counsel during the

December 20, 2017, interrogation. He is requesting that Commonwealth not be permitted to introduce into evidence any
statement made after that invocation. A hearing was held on June 18, 2019. The Commonwealth presented the testimony of
Pittsburgh Homicide Detective Martin Kail. Detective Kail described his interactions with the defendant between the time
he was taken into custody at about 5:50 a.m. and when he was transported to the Allegheny County Jail at 2:03 p.m. He also
described each of the 20 clips of video taken during portions of the defendant’s 7 1/2 hours in an interrogation room at police
headquarters.1 The defendant offered no testimony, but a transcript of the interrogation was attached to the Motion and
incorporated into the record of the hearing.

FINDINGS OF FACT

1. The defendant was detained for questioning on December 20, 2017, in connection with a fire that took the lives of
three people. NT 42

2. He was taken into custody at the scene at 3:50 a.m. and later transported to an interrogation room in the detective
bureau of the Pittsburgh Police Department at approximately 5:50 a.m. NT 5.

3. The video tape of his time in the interrogation room commences at 6:24 a.m.

4. Detective Kail and his partner, Detective Fabus entered the interrogation room at 8:30 a.m.3 and, after introductions,
advised the defendant of his Miranda rights, telling him:

DET. KAIL: Okay. You’ve been through this, you know it, just like on TV. You have the right to remain silent. Anything
you say can and will be used against you in a court of law.

You have the right to talk to a lawyer, have him present with you while you are being questioned. If you cannot afford
to hire a lawyer, one will be appointed to represent you before any questioning, if you wish.

You can decide at any time to exercise these rights and not answer any questions or make any further statements; do
you understand. TR4 8

5. The defendant indicated that he understood. He was also advised that the interrogation would be recorded on video.
TR 9.

6. The detectives then proceeded to question the defendant about the events of the prior evening and into the early
morning, when the fire was set.

7. He answered their questions, denying any involvement in the fire and explaining his actions. Finally, after being
confronted with the evidence against him, Detective Fabus told him, “You know you’re under arrest; right?” TR 67.

8. After some more questioning, the defendant said: “[inaudible] go, man. If I’m being arrested, can I get a lawyer, man?”
TR 69.

9. Detective Kail responded, “Yeah”. TR 69.

10. After acknowledging the defendant’s assertion of his right to an attorney, Detective Kail said to him: “I just want you
to know that if I were you and all these coincidences were stacked up against me, I would have a better explanation and
the truth–” TR 70. This prompted a response from the defendant.5

11. Detective Fabus then told him, “Okay, well, we’re going to go get you some water. We have a lot of work today. Like
we said, there’s three people dead and one’s four years old.” This elicited another response from the defendant.6 TR
70-71.

12. The next interaction between the defendant and the detectives occurred when the defendant called Detective Kail
into the room and told him that the reason he went to the fire was because he had worked as a CI for another homi-
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cide detective and was trying to find out what happened. TR 74. Detective Kail then asked him several questions
about who he worked for. The defendant could not remember the name of the detective but proceeded to explain that
he was present at the scene to try to learn information about the fire that he could share with the police. TR 74-75.
Before asking him about his claim to have been present to gather information as a CI, Detective Kail did not re-
Mirandize the defendant.

13. During intervals between a detective checking on him, the defendant would talk to himself, discussing the facts of
the case; repeatedly exclaiming that they had the wrong person in custody. None of these were elicited by anything a
detective said or did and they were made after the defendant had been advised that he would be video and audio
recorded.

14. At about 9:22 the defendant asked to go to the bathroom. When they returned to the interrogation room at 9:27,
Detective Kail said: “When we took you to the bathroom, you started talking. Do you want to speak to us again?” The
defendant responded that they “ ... got the wrong person.” When Detective Kail asked again if the defendant want-
ed to speak to the detectives again, Smith replied: “There’s really nothing to be said, I’ve said everything.” Detective
Kail then left the room. TR 77-78.

15. A Detective Mudron entered the room at 9:47 and asked the defendant his birthdate, address and how many
phones he had. The defendant told him and also made several statements generally asserting his innocence and ask-
ing if he was going to be charged. Other than to ask for his birthdate, address and how many phones he had,
Detective Mudron did not interrogate the defendant about the case. He told the defendant he would send the other
detectives over to answer his questions. TR 83-87.

16. At 11:21 several officers with the crime unit came in to collect the defendant’s clothing and to photograph him.
Detective Kail told the defendant during the initial interrogation that they would be obtaining a search warrant for his
clothes. TR 53. Although there were words exchanged between the detectives and the defendant during this process, they
did not ask him about the case. TR 87-102 . At one point, when the defendant repeated his claim that they had the “wrong
goddamn dude”, Detective Smith responded, “Well, any information you can provide these guys to help them find the
right guy I’m sure they’d appreciate it.” The defendant said he would love to do that, but made no further statements.
TR 97-98. Any statements he gave about the case during this period were unsolicited by law enforcement. They asked
him no questions.

17. After the defendant’s clothes were secured and he was photographed, Detective Kail, responding to a state-
ment directed to him by the defendant, said, “I can sit here and talk—you all [inaudible], but you said you don’t
want to talk anymore. If you want to, we can. You can always [inaudible].” TR 103. When the defendant said that
there was nothing else he could tell, Detective Kail said: “Okay. Then I’m just going to stand here and listen, that’s
all.” TR 103.

18. The defendant asked what he was being charged with and Detective Kail told him, “You’ll find out.” TR 103. When
the defendant responded that they “ ... are really pushing this thing all the way through”, Detective Kail said: “Well, its –
we have three dead people and one’s a four-year-old.” TR 103. The defendant said that that was “horrible” but reiterated
that he had nothing to do with it. TR 104.

19. There were additional exchanges between Detective Kail and the defendant during which the defendant accused
the detective of just giving him the case “because” and Detective Kail responding “ ... that’s not what we are doing.”
TR 104. Detective Kail then asked the defendant, “Sir, do you want to talk to me?” to which the defendant said he “ ...
just wanted to ask the question”. TR 105.

20. Detective Kail told the defendant, “Okay. I understand that. For you to do that–for me talk to you–you have to tell me
you want me to talk to you and I’ll gladly talk to you, but I can’t just start asking you questions. You–”. TR 106. After a
few more exchanges that did not include any questioning of the defendant, Detective Kail left the room, telling the defen-
dant, “If you need anything, we’re here, okay.” TR 108.

21. At 12:02 the defendant called out and a Detective Patterson entered the room. TR 115. He asked her for a cigarette,
and she said to give her a second. When the defendant told her that they had the “wrong dude”, she asked it anyone had
talked to him yet. He responded that he was nowhere near the fire; that he was just getting gas for his car and came upon
the fire after it started. TR 116. Detective Patterson proceeded to ask him where he had bought the gas and the defendant
told her where and began to explain what had happened that night. She told her to give her a minute and left the room.
TR 117.

22. Four minutes later, at 12:12, a Commander Joseph entered the room and asked the defendant if he needed anything.
When he began to talk about the case, Joseph told him, “Well, you asked for an attorney. So, if you want to talk, we have
to start all over.” He said he would send the detectives over with a cigarette but that if he wanted to talk, they would have
to “ ... start at the beginning.” TR 117.

23. At about 12:50 p.m., Detective Kail returned to the room. The following discussion took place:

DET. KAIL: Okay. Now, there’s some things we need to clear up before we can start back up again, okay? Earlier, when
I interviewed you, you requested an attorney. Is that correct?

MR. SMITH: Yes.
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DET. KAIL: Okay. Since that time has passed, you also requested on your own to – for a cigarette and that you wanted
to talk with us again, is that correct?

MR. SMITH: Yeah. I do want a cigarette.

DET. KAIL: Okay. You got your cigarette.

.  .  .  .

DET. KAIL: And do you want to speak with us again?

MR. SMITH: I just want to tell you I was nowhere in the vicinity of – once I go there, the fire was already ongoing
once I go there and that’s it. I didn’t have nothing to do with it. Yes, I got into an altercation with them, but we
get in altercations all the time. It’s nothing to go do nothing about.

DET. KAIL: Okay. Man, listen, if you want to talk, I’ve got to read you this Miranda again; do you understand?

MR. SMITH: I mean, is there an attorney in the building?

DET. KAIL: No. There’s not an attorney in the building.

MR. SMITH: I mean, because there’s really – there’s nothing more I can say. There’s nothing more.

DET. KAIL: Okay. This is up to you. Do you want to speak to use again or not? It’s up to you, man. You initiated this,
not us.

MR. SMITH: I know. Look, I don’t have nothing to hide, because I didn’t do any crime; you know what I mean.

DET. KAIL: I understand what you’re saying.

MR. SMITH: Like I don’t even understand how I got here, except for I had an altercation that was earlier in the day;
[inaudible] the gas earlier---

DET. KAIL: Mr. Smith, would you like to speak to us or not? Would you like to have a back and forth conversation, yes
or no? We can stop at any time?

MR. SMITH: Yes. You can ask me any questions that you need.

DET. KAIL: Okay. For me to do that, I’m going to tell you–

MR. SMITH: Give the Miranda.

DET. KAIL: Okay. You have the right to remain silent. Anything you say can and will be used against you in a court of
law. You have the right to talk to a lawyer and have him present while you are being questioned.

MR. SMITH: Is there a lawyer present?

DET. KAIL: Right now, currently?

Mr. SMITH: Do you have one in the building.

DET. KAIL: No, we do not. If you cannot hire a lawyer, one will be appointed to represent you before any ques-
tioning if you wish. You can decide to exercise these rights and to not answer any questions or make any statements,
do you understand that?

MR. SMITH: Yes.

DET. KAIL: Okay. And you’re clear that you asked us to come back, you want to talk about this, correct?

TR 126-129.

24. The defendant did not respond directly to this question, instead, he asked for a cigarette. He did, however, proceed
to discuss the case and the interrogation resumed. After a couple of minutes, during which the defendant was confronted
with the mounting evidence against him and the inconsistencies in his story, he again stated: “I’m going to need a lawyer
.... I definitely need a lawyer, because I don’t know what is going on.” TR 137. At this, the detectives ceased the inter-
rogation and left the room.

25. The defendant continued, however, to talk, alone in the room, discussing his activities that night. TR137-147. At one
point, right before Detective Kail returned to take him to the jail, he started discussing an “alibi” he had forgotten about.
TR 149-151. When Kail reentered the room, he told him, “Man, my mind was not working right just now. I forgot I was
somewhere else, I have an alibi.” To which Detective Kail responded, “Okay, Cool.” He then escorted the defendant out
of the room. TR 151.

26. The defendant was aware, throughout his time in the interrogation room, that he was being recorded by video and
audio. He was told that at the outset and referred at least once to the video cameras during his time there.

27. The defendant was allowed to use the bathroom when needed, was given water when he asked for it, was allowed to
smoke several cigarettes and slept for nearly two hours between his arrival there at 6:30 a.m. and when the detectives
came in two hours later. He never asked for food.

Discussion
In Miranda v. Arizona, 384 U.S. 436, 474, the Supreme Court of the United States held that once an individual in custody

invokes his right to counsel, interrogation “must cease until an attorney is present”; at that point, “the individual must have
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an opportunity to confer with the attorney and to have him present during any subsequent questioning.” In Edwards v.
Arizona, 451 U.S. 477 (1981) the Court found it “inconsistent with Miranda and its ‘progeny for the authorities, at their
instance, to re-interrogate an accused in custody if he has clearly asserted his right to counsel.” 451 U.S. at 485. The Court
stated that “when an accused has invoked his right to have counsel present during custodial interrogation, a valid waiver of
that right cannot be established by showing only that he responded to further police-initiated custodial interrogation even if
he has been advised of his rights.” Id., at 484. Further, an accused who requests an attorney, “having expressed his desire to
deal with the police only through counsel, is not subject to further interrogation by the authorities until counsel has been
made available to him, unless the accused himself initiates further communication, exchanges, or conversations with the
police.” Id., at 484-485.
The facts found above logically divide the defendant’s time in custody into three periods. The first period would be between the

defendant’s arrival at the interrogation room and his assertion of his right to an attorney at approximately 9:09 a.m. The second
period would be between his assertion of his right to counsel at 9:09 a.m. and when he was re-Mirandized at 12:51 p.m. The third
period would be from 12:51 until the defendant again asserted his right to counsel at 12:57.
The defendant has not challenged the admissibility of the statements he provided during the initial period of interrogation, so

the Court need not address that time period. The court would note, however, that during most of that time period the defendant
was alone in the interrogation room. He was apparently asleep until the detectives entered at 8:30 a.m., a period of more than two
hours. The defendant was properly advised of his rights and his waiver of those rights before that initial interrogation was know-
ing, intelligent and voluntary.
The second time period begins immediately upon the defendant telling the detectives that he wants an attorney. As soon as he

said that, however, as set forth in Findings of Fact No. 10 and 11 above, both detectives made statements to the defendant that elicited
responses from the defendant.
Interrogation is not limited to express questioning; it can include “ ... any words or actions on the part of the police (other

than those normally attendant to arrest and custody) that the police should know are likely to elicit an incriminating response
from the suspect.” Rhode Island v. Innis, 446 U.S. 291, 300 (1980). Telling a defendant that if the detective were him, with all
of the coincidences “stacked up against him ... he would come up with a better explanation ... ” is a statement likely to elicit a
response. It is, in fact, asking for a response in the form of a “better explanation”. Coupled with the next statement in which the
defendant is told that there are three dead people, including a 4-year-old child, it is clear to this Court that those statements
were not only likely to elicit a response, they were intended to elicit a response. The responses they did elicit, the two state-
ments made by the defendant described in footnotes 4 and 5 above, will be suppressed and the Commonwealth barred from
introducing them into evidence.
There were several other interactions between the defendant and various detectives or police officers during this second time

period. The next one took place at 9:22, when the defendant asked to go to the bathroom. When Detective Kail entered the inter-
rogation room, the defendant told him that he works as a confidential informant (CI) for another homicide detective. Detective Kail
proceeded to ask him several questions about this, including the identity of the homicide detective he had worked with. TR 74, line
10 through 75, line 17. While it is true that the defendant initiated this conversation, the detective proceeded to ask him about this
without Mirandizing him. It is not clear if the defendant’s claims about working as a CI are relevant and/or inculpatory, or if the
Commonwealth will seek to use them. Because, however, these statements came after the defendant asserted his right to remain
silent and to have legal counsel present during questioning, the Commonwealth will be barred from introducing them into
evidence.
The next two interactions were between the defendant and Detectives Kail, at pages 77 & 78 of the transcript, and Mudron at

pages 83 to 86. As neither of these encounters involved any questioning of the defendant, other than Detective Mudron obtaining
a date of birth, address and how many cell phones the defendant brought with him, none of the statements the defendant made will
be suppressed.
The defendant also made statements during the time period that his clothes and belongings were being taken into evidence by

officers from the crime unit and he was being photographed. TR 83-108. None of these statements were elicited by any questions
or statements by any detective or police officer. To the extent that anything he said during this time period is relevant, the
Commonwealth is free to use it.
At 12:07 the defendant called out to an “officer” and Detective Patterson responded. A brief discussion ensued during which

Detective Patterson asked the defendant three questions about where he had obtained gas. The defendant told her. TR 116. This
questioning, albeit brief and a result of the defendant initiating contact with the detective, took place after the defendant’s asser-
tion of his right to remain silent and to have counsel present and without him being readvised of his rights and him waiving those
rights. Accordingly, his responses to her three questions about where he obtained the gas cannot be introduced by the
Commonwealth into evidence.
This discussion with Detective Patterson apparently resulted in Commander Joseph coming to talk to the defendant. When, in

response to the Commander asking the defendant if he needed anything, the defendant began to discuss his case, Commander
Joseph interrupted him and explained to him that because he asked for an attorney, the detectives could not resume talking to him
about the case without again advising him of his rights. He told the defendant that it would be up to him whether he wanted to talk
to the detectives again and that he would send those detectives over. This led to Detective Kail returning at 12:49 and beginning
the discussion that led to the defendant being re-Mirandized and questioned for an additional seven minutes or so. This brings
this discussion to the final time period, from when the defendant was again advised of his rights to his reassertion of his right to
counsel seven or eight minutes later.
The test to be applied in determining whether the defendant’s statements during that second interrogation can be

admitted is forth in Edwards, Supra., which requires that the government establish that any statements obtained after the
assertion of rights resulted from communication initiated by the defendant and after a knowing and voluntary waiver of
those rights.
The evidence established that the defendant, did, in fact, initiate the communication that led to the resumption of the inter-

rogation. In fact, he initiated several communications with police officers between the first interrogation and the second, talk-
ing about his case, albeit generally offering denials of involvement. The communication that led to his second interrogation
was first made when he summoned Detective Patterson. Then, four minutes later, Commander Joseph came in and asked the
defendant if he needed anything. The defendant asked for a cigarette and initiated another communication about his case.
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TR 117. This led to the investigating detectives, Kail and Fabus, returning to the interrogation room. Upon entering, when
asked if he wanted to talk, the defendant said, “Yes.” TR 118. Detective Kail confirmed that although the defendant had
requested an attorney earlier, he now wanted to talk. TR 126. While it is true that during the minute or so that Detective Kail
was trying to confirm that the defendant wanted to resume answering their questions the defendant asked, twice, if there was
an attorney present or in the building, at no point did he explicitly request an attorney or say that he did not want to proceed
without an attorney. In fact, right after he asked if an attorney was present, Detective Kail told him no and then continued with
that portion of the Miranda warning that advised him that if he could not afford an attorney, one would be provided. TR 128-
129. When Detective Kail finished the Miranda warning, he again asked the defendant to confirm that the defendant asked
them to come back to talk. TR 129. The defendant did not ask for an attorney or say that he did not want to talk to them. It was
only then that the interrogation resumed.
These facts satisfy the Court that the defendant, after asserting his right to counsel, initiated a discussion with the detec-

tives and, before the interrogation resumed, made a knowing, intelligent and voluntary waiver of those rights and agreed to
resume the interrogation. The facts reveal that the defendant was provided with rest, with water when requested, with ciga-
rettes and with access to a bathroom. While the time in the interrogation room was lengthy, it is clear from a review of the
video that it was occasioned by the needs of the investigation. He was questioned initially within about two hours of arriving.
Within two hours of his assertion of his right to counsel, his clothes were taken as evidence pursuant to a search warrant. TR
53. Less than an hour later, at 12:12, he asked Commander Joseph for a cigarette and tried to discuss his case. Joseph stopped
him from talking because he had asked for an attorney and told him he would have the investigating officers come talk to him
about whether he wanted to talk to them again. Within half an hour, Detective Kail was back, informed the defendant of his
rights and resumed questioning. There is nothing in the record to suggest that the defendant’s time in the interrogation room
was a result of anything other than the circumstances of the investigation. Nor is there anything to suggest that the defendant’s
decision to initiate communication with the detectives was the result of the length of his detention or the conditions of
that detention.
Finally, the defendant unequivocally said that he understood the rights that were provided to him the second time. In fact, he

prompted Detective Kail to “Give the Miranda.” TR 128. When “given the Miranda,” the defendant did not assert either his right
to remain silent or his right to an attorney. Though he asked if an attorney was present or in the building, this does not constitute
the unambiguous assertion of the right to counsel.

In Davis v. United States, 512 U.S. 452, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994), the United States Supreme Court
explained that, when invoking a right to counsel under Miranda, a suspect must do so unambiguously. Id. at 459, 114
S.Ct. 2350. If a suspect makes a statement regarding the right to counsel that is ambiguous or equivocal, the police are
not required to end the interrogation, nor are they required to ask questions designed to clarify whether the suspect
is invoking his Miranda rights. Id. at 461-62, 114 S.Ct. 2350. In Davis, the Court concluded that the suspect’s state-
ment, “Maybe I should talk to a lawyer,” was not a request for counsel, and, therefore, law enforcement agents were
not required to cease questioning. Id. at 462, 114 S.Ct. 2350.

Commonwealth v. Frein, 206 A.2d 1049, 1065 (Pa. 2018). When told that no attorney was present, he chose to nevertheless proceed
to waive his right to counsel and resume the interview. The record of the interrogation established, to this Court, that the
defendant clearly understood his right to counsel. It was explained to him twice. And it was a right he asserted once to termi-
nate the initial interview and again to terminate the second interview. Accordingly, the request that any statements made after
the defendant asserted his right to counsel at 9:09 on the morning of December 20, 2017, other than as stated otherwise in this
Opinion, will be DENIED.

For the reasons set forth in this Opinion, the following ORDER will be entered:

ORDER OF COURT
AND NOW, this 20th of August, 2019, upon consideration of the defendant’s Motion to Suppress Statement, the evidence

presented at the June 18, 2019 hearing and the arguments of counsel, it is ORDERED as follows:

1. The statements made by the defendant immediately after he asserted his right to counsel, which were elicited
by comments made by the detectives, and which are set forth in their entirety at footnotes 5 & 6 of the foregoing
opinion, are SUPPRESSED and the Commonwealth may not introduce evidence of the statements in the trial of
this matter;

2. The statements made by the defendant in response to questioning about his role as a CI for another homicide detec-
tive, found at page 74, line 10 through page 75, line 17, are SUPPRESSED and the Commonwealth may not introduce
evidence of these statements in the trial of this matter;

3. The statements made by the defendant, in response to questioning by Detective Patterson and found between line 16
of page 115 and line 22 of page 116 of the Transcript of the Defendant’s interrogation and at 12:07 through 12:08 of the
videotape of the interview are SUPPRESSED and the Commonwealth may not introduce evidence of the statements in
the trial of this matter; and 

4. In all other respects, the defendant’s Motion to Suppress Statement is DENIED.

BY THE COURT:
/s/Manning, P.J.E.

1 The unedited video of the defendant’s time in the interrogation room was admitted as Commonwealth Exhibit 1. The 20 separate
clips were admitted as Commonwealth Exhibit 2.
2 “NT” refers to the notes of testimony from the June 18, 2019 hearing.
3 Between 6:24 and 8:30 a.m., the video shows the defendant apparently sleeping, with his head on the table.
4 “TR” refers to the transcript of the interrogation of Martell Smith, attached to the defendant’s Motion.
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5 In response to Detective Kail, the defendant said: “I’m telling you the truth, but I clearly see that you all don’t want to hear me.
You’re listening to some little crackhead hooker that I was trying to fuck and she’s giving you all [inaudible] everything that you
think that you want to hear, but she’s going to do that, because she ain’t nothing but a motherfucking trick.” TR 70
6 I ain’t got nothing to do with that and that is a tragedy. It ain’t going to give me the fucking case, because I ain’t got nothing to do
with it. TR 70-71.



VOL.  168  NO.  4 february 14 ,  2020

PITTSBURGH LEGAL JOURNAL
OPINIONS

allegheny county court of common pleas

Commonwealth of Pennsylvania v.Brett Ramon Wells, Borkowski, J. ..............................................................................................................Page 43
Criminal Appeal—POSS/PWID—Suppression—Terry Stop—Plain Feel

Defendant challenges the propriety of a vehicle stop and a Terry pat-down.

Commonwealth of Pennsylvania v. Lenny R. Short, Tranquilli, J. .....................................................................................................................Page 45
Criminal Appeal—Sufficiency—Weight of the Evidence—Resisting Arrest

Defendant asks the court to review dash-cam footage to show that officers caused the incident in question and used excessive force,
negating the conviction for resisting arrest.

Commonwealth of Pennsylvania v. Eric Farrar, Rangos, J. ................................................................................................................................Page 46
Criminal Appeal—Sentencing (Discretionary Aspects)—Aggravated Assault—VUFA—Subpoena for Police Records—Standard Range Sentence

The court did not err in quashing defendant’s request for police disciplinary records as the request was overbroad and potentially
included irrelevant material.

Commonwealth of Pennsylvania v. Truth Wilson, Rangos, J. .............................................................................................................................Page 48
Criminal Appeal—Sex Offenses—Child Victim—Jury Instruction—voir dire Question—Tender Years—Forensic Video

Challenge to jury instruction and voir dire questions related to the jury finding sufficient evidence to convict based solely upon
alleged victim’s statements.



PLJ
The Pittsburgh Legal Journal Opinions are
published fortnightly by the
Allegheny County Bar Association
400 Koppers Building
Pittsburgh, Pennsylvania 15219
412-261-6255
www.acba.org
©Allegheny County Bar Association 2020
Circulation 5,602

PLJ EDITORIAL STAFF
Erin Lucas Hamilton, Esq. ........Editor-in-Chief & Chairman
David A. Blaner ..........................................Supervising Editor
Jennifer A. Pulice, Esq. ..............................Consulting Editor
Sharon Antill ................................................Typesetter/Layout

OPINION SELECTION POLICY
Opinions selected for publication are based upon

precedential value or clarification of the law. Opinions are
selected by the Opinion Editor and/or committees in a
specific practice area. An opinion may also be published
upon the specific request of a judge.

Opinions deemed appropriate for publication are not
disqualified because of the identity, profession or community
status of the litigant. All opinions submitted to the Pittsburgh
Legal Journal (PLJ) are printed as they are received and will
only be disqualified or altered by Order of Court, except it is
the express policy of the Pittsburgh Legal Journal (PLJ) not
to publish the names of juveniles in cases involving sexual or
physical abuse and names of sexual assault victims or relatives
whose names could be used to identify such victims.

OPINIONS
The Pittsburgh Legal Journal provides the ACBA

members with timely, precedent-setting, full text opinions,
from various divisions of the Court of Common Pleas. These
opinions can be viewed in a searchable format on the ACBA
website, www.acba.org.

section EditorS

Civil litigation opinions committee
David Chludzinski
Thomas Gebler
John Gisleson

Erin Lucas Hamilton
Mark Hamilton
Patrick Malone

Civil Litigation: John Gisleson
Criminal Litigation: Victoria Vidt
Family Division: Reid Roberts
Probate and Trust: Carol Sikov Gross
Real Property: Ken Yarsky

Criminal litigation opinions committee
Amber Archer Lyle Dresbold
Marco Attisano William Kaczynski
Jesse Chen

family law opinions committee
Mark Alberts Sophia P. Paul
Christine Gale David S. Pollock
Mark Greenblatt Sharon M. Profeta
Margaret P. Joy Hilary A. Spatz
Patricia G. Miller Mike Steger
Sally R. Miller William L. Steiner



february 14 ,  2020 page 43

Commonwealth of Pennsylvania v.
Brett Ramon Wells

Criminal Appeal—POSS/PWID—Suppression—Terry Stop—Plain Feel

Defendant challenges the propriety of a vehicle stop and a Terry pat-down.

No. CC 201808186. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—September 13, 2019.

OPINION
The Appellant, Brett Ramon Wells was found guilty on April 2, 2019, in a non-jury trial of Possession with Intent to

Deliver a Controlled Substance, Possession of a Controlled Substance, Possession of Paraphernalia and a motor vehicle
violation.

On April 8, 2019, the court imposed a sentence of 11.5 to 23 month of confinement followed by 2 years of probation on the
Possession with Intent to Deliver a Controlled Substance count and an additional 1-year of concurrent probation for the Possession
of Paraphernalia count. No further penalty was imposed on the remaining counts.

The Appellant has appealed to the Superior Court. The Appellant filed his concise statement of matters complained of on appeal,
in which he alleges that the Court erred in several ways in denying his Motion to Suppress Evidence.

The Appellant asserts that the vehicle stop was illegal and there was no basis for a pat-down of the Appellant. Furthermore,
the Appellant alleges that searching the watch pocket of Appellant’s jeans was unreasonable, and that the search of the
Appellant’s vehicle was illegal. At the suppression hearing, counsel for the Appellant withdrew his challenge to the vehicle
search.

A suppression hearing was conducted on February 26, 2019. At the conclusion of that hearing, the suppression court
took the matter under advisement to allow the parties to file legal briefs in support of their positions. Following submis-
sion of briefs, the court denied Appellant’s motion and issued findings of fact and conclusion of law that are now subject
of this appeal.

FINDINGS OF FACT
As of May 2018, Officer James Goss was a member of the City of McKeesport Police Department for over 13 years. See

Hearing Transcript dated February 26, 2019, at page 4, (hereafter “H.T.”) On May 30, 2018, at 12:58 a.m., Officer Goss was at
the intersection of Bowman and Linden Avenues in McKeesport on a traffic detail. (H.T. 6.) He was in a uniformed capacity
and marked police vehicle, and had a fellow officer with him. (H.T. 6.) Officer Goss observed a black 2013 Cadillac go through
the stop sign at Bowman and Linden, and proceeded to attempt to initiate a traffic stop by activating audio and visual warn-
ings. (H.T. 7.) The vehicle pulled over a few blocks later. (H.T. 8.) Officer Goss pulled behind the vehicle and illuminated the
interior of the vehicle with his spotlight. (H.T. 8.) Officer Goss noticed that the driver, the sole occupant of the vehicle,
appeared nervous in that he was making hurried movements with his right side of his body towards the center console. (H.T.
8-9.) This movement alerted Officer Goss to the potential of the driver possessing, or weapons being stored in the vehicle, and
thus a consequent concern for officer safety. Officer Goss and his partner approached the vehicle. (H.T. 9.) Officer Goss went
to the driver side of the vehicle and requested information from the operator, who was identified as Appellant, Brett Wells.
(H.T. 9-10.) Upon inquiry by Officer Goss, the Appellant denied having any weapons. (H.T. 10.) Nonetheless, Officer Goss,
based on his training and observation of the Appellant’s nervous and rapid movements, had a serious concern for officer safety
and requested that Appellant exit the vehicle. (H.T. 10-11.)

The Appellant immediately became belligerent and had to be physically removed from the vehicle for the purpose of a pat down.
(H.T. 10-11.) Once removed, Officer Goss patted down the Appellant and during the course of the pat-down Officer Goss felt a bulge
in the watch pocket of the Appellant’s jeans. (H.T. 11.) Based on his training and 13 years of police experience, he immediately
recognized the bulge to be bundles of heroin. (H.T. 11-12.) The Appellant was thereafter placed under arrest and charged as noted
herein above.

DISCUSSION
Appellant claims that the suppression court erred in denying his motion to suppress evidence in that the stop of the vehicle and

subsequent search of Appellant was not justified. The Supreme Court of Pennsylvania reiterated the standard of review that an
appeals court applies when reviewing the denial of a suppression motion as follows:

Our standard of review in addressing a challenge to the denial of suppression motion is limited to determining
whether the suppression court’s factual findings are supported by the record and whether the legal conclusions
drawn from the facts are correct. Because the Commonwealth prevailed before the suppression court, we may
consider only the evidence of the Commonwealth and so much of the evidence for the defense as remains uncon-
tradicted when read in the context of the records a whole. Where the suppression court’s factual findings are
supported by the record, we are bound by these findings and may revers only if the court’s legal conclusions are
erroneous.

Commonwealth v. Jones, 988 A.2d 649, 654 (Pa. 2010).

I. Vehicle Stop

Appellant claims that the stop of his vehicle was not supported by probable cause, reasonable suspicion or any other justifica-
tion. This claim is without merit.

Officer Goss observed that Appellant failed to stop at the intersection of Bowman and Linden Avenues, an intersection where
the Officer was specifically assigned to monitor. (H.T. 6-7).



page 44 volume 168  no.  4

A police officer’s statutory authority to stop a motor vehicle is codified in Section 6308(b) of the Motor Vehicle Code, which
provides:

Whenever a police office … has reasonable suspicion that a violation of this title is occurring or has occurred, he may stop
a vehicle, upon request or signal, for the purpose of checking the vehicle’s registration, proof of financial responsibility,
vehicle identification number or engine number or the driver’s license, or to secure such other information as the officer
may reasonably believe to be necessary to enforce the provisions of this title.

75 Pa.C.S.§ 6308(b), See also Commonwealth v. Thorne, 191 A.3d 901 (Pa. Super 2018) (police officer had probable cause to stop
vehicle when they saw the driver disregard a stop sign). Because Officer Goss observed the vehicle in which the defendant was
driving fail to stop at a stop sign, the stop of the vehicle was permissible.

II. The “Pat-Down” Search 

Appellant claims that there was no basis for conducting a “pat down” search of Appellant. This claim is without merit.

The Pennsylvania Supreme Court has concisely stated the law that controls this particular issue as follows:

Review of an officer’s decision to frisk for weapons requires balancing two legitimate interests: that the citizen to be
free from unreasonable searched and seizures; and that the officer to be secure in his personal safety and to prevent
harm to others. To conduct a limited search for concealed weapons, an officer must possess a justified belief that the
individual, whose suspicious behavior he is investigating at close range is armed, and presently dangerous to the
officer or to others. In assessing the reasonableness of the officer’s decision to frisk, we do not consider his partic-
ularized suspicion or hunch but rather the specific reasonable inferences which he is entitled to draw from the facts
in light of his experience.

Commonwealth v. Zhahir, 751 A.2d 1153, 1158 (Pa. 2000).

In this case, upon stopping and illuminating Appellant’s vehicle, Officer Goss observed hurried, furtive, and suspicious
movements by the Appellant towards the center console of the vehicle. (H.T. 8-9.) Based on his training and 13 years expe-
rience in law enforcement, Officer Goss had a real and serious concern for office safety and removed Appellant from the
vehicle. (H.T. 4, 5, 10.) Under the circumstances, the law clearly authorizes a pat down for officer safety. Commonwealth v.
Parker, 957 A.2d 311, 314-315 (Pa. Super. 2008)(when a police officer lawfully stops a motorist for a violation of the vehicle
code, the officer is permitted to ask the driver to step out of the vehicle as a matter of right, and may conduct a pat down
when the officer believes based on specific and articuble facts that the individual is armed and dangerous). See also
Commonwealth v. Carter, 105 A.3d 765 (Pa. Super. 2014) (court emphasized the importance of considering the totality of the
circumstances presented to the police officer at the time he makes the determination of whether there is reasonable suspi-
cion to conduct a Terry frisk). 

Appellant’s claim is without merit.

III. Search of Pants Watch Pocket 

Appellant asserts that the search of the watch pocket of Appellant’s jeans was unreasonable.

Pursuant to the plain feel doctrine, a police officer may seize non-threatening contraband detected through the officer’s sense
of touch during a Terry frisk if the officer is lawfully in a position to detect the presence of contraband, the incriminating nature
of the contraband is immediately apparent from its tactile impression and the office has a lawful right of access to the object.
Commonwealth v. Pakacki, 901 A.2d 983, 989 (Pa. 2006).

If, without further exploration or searching, the officer readily perceives that what he is feeling is contraband, then the nature
of the contraband is “immediately apparent.” Pakacki, 901 A.2d at 989.

During the course of the pat down search for weapons, Officer Goss, based upon his experience and training, could feel a bulge
which he immediately identified as bundles of heroin. (H.T. 11-12).

Appellant’s claim as to this issue should be denied.

IV. Search of Vehicle 

Appellant claims that the search of his vehicle was illegal. This claim was abandoned at the time of the suppression hearing and
thus cannot be raised on appeal. (H.T. 13-14). See Pa. R.A.P 302(issues not raised in the lower court are waived and cannot be
raised for the first time on appeal).

Even if this Court chooses to review this claim, it is without merit. When the Appellant was placed under arrest, the vehicle was
located in an area in which it could not legally or safely be parked. (H.T. 13). Consequently, the vehicle was impounded. A vehicle,
such as this, would be in the lawful possession of the police and an inventory of its contents is necessary. Commonwealth v. Gatlos,
76 A.3d 44, 62 (Pa. Super. 2013). (no error with the trial courts determination that Defendant’s vehicle had been impounded and
was therefore subject to an inventory search).

CONCLUSION
Appellant’s violation of the Motor Vehicle Code gave rise to an appropriate and lawful traffic stop. Appellant’s conduct, in

light of the totality of the circumstances and the inherently dangerous nature of traffic stops, gave officer Goss the prerogative
to remove Appellant from the vehicle to search for weapons. Based on his training and 13 years experience Officer Goss imme-
diately recognized contraband during the “pat-down” search. Appellant’s claims are without merit and judgment of sentence
should be affirmed.

BY THE COURT:
/s/Borkowski, J.
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Commonwealth of Pennsylvania v.
Lenny R. Short

Criminal Appeal—Sufficiency—Weight of the Evidence—Resisting Arrest

Defendant asks the court to review dash-cam footage to show that officers caused the incident in question and used
excessive force, negating the conviction for resisting arrest.

No. CC 201809942. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Tranquilli, J.—August 30, 2019.

OPINION
Appellant, Lenny Short appeals from the judgment of sentence order imposed after a jury trial wherein he was found guilty of

one (1) count of Resisting Arrest, 18 Pa.C.S.A. §5104.
Based on events that occurred on June 19, 2018, Appellant was charged with Driving Under the Influence (DUI), 75 §

3802(a)(1); Fleeing and Eluding, 75 Pa.C.S.A. 3733(a); Terroristic Threats, 18 Pa.C.S.A. 2706(a)(1);1 Resisting Arrest, 18 Pa.C.S.A.
§5104; and various summary traffic violations. On February 20, 2019 a jury found Appellant guilty of Resisting Arrest and three
(3) summary traffic violations. On May 6, 2019, the Court imposed a sentence of 11 ½ to 23 months of incarceration at Count 4 -
Resisting Arrest and no further penalty at the remaining summary violations. A timely Post-Sentence Motion was filed on May 16,
2019, seeking a new trial, and this was denied by the Court on the same date. Notice of Appeal was filed on June 27, 2019, with a
corresponding Concise Statement on July 19, 2019. This Opinion follows.

On June 19, 2018, while on patrol in a marked vehicle, Officer Hayden, a three (3) year veteran with the Munhall Police
Department, observed a vehicle speeding. Through the use of Accu-Trak he determined the vehicle was traveling at a speed
of 55-60 mph in a 25 mph zone. Officer Hayden initiated a traffic stop by activating his lights and sirens, and although the
vehicle reduced its speed, it did not come to a stop for another three-quarters of a mile.2 Upon approach of the vehicle, the
driver, later identified as Appellant, exhibited signs of intoxication: sluggish behavior, slurred speech and glassy eyes.3

Appellant was compliant in providing his driver’s license, however when responding to a request for his registration and
proof of insurance, he began reaching towards a plastic bag on the front passenger seat.4 Despite multiple instructions to
keep his hands visible by placing them on the steering wheel, Appellant continued to try and access the plastic bag, com-
pelling Officer Hayden to reach through the driver’s side window in an effort to prevent Appellant from reaching into the
bag.5 It was at this time that Officer Abate, a thirteen (13) year veteran police officer, arrived on scene to assist with the
traffic stop. He joined Officer Hayden in ordering Appellant to cease struggling and to exit the vehicle.6 Again, Appellant
refused commands. Each officer engaged their tasers on Appellant with no response. It took both officers to forcibly remove
Appellant from the vehicle, and with the assistance of a third officer, they were able to subdue and handcuff him.7 The
on-board camera (hereinafter referred to as “dash cam”) in Officer Hayden’s and Abate’s police vehicles recorded the
above events.

In the instant appeal, Appellant challenges both the sufficiency and the weight of the evidence. 
“In reviewing a sufficiency challenge, a court determines whether the evidence, viewed in the light most favorable the verdict

winner, is sufficient to enable the fact-finder to find every element of the crime beyond a reasonable doubt.” Commonwealth v.
Robinson, 936 A.2d 107, 108 (Pa.Super. 2007), citing Commonwealth v. Jackson, 924 A.2d 618 (2007).

Specifically, Appellant argues that the dash cam video supports that Appellant was initially complaint, that there was no lawful
arrest, and police exercised an excessive and unnecessary use of force.

§ 5104. Resisting arrest or other law enforcement. A person commits a misdemeanor of the second degree if, with the
intent of preventing a public servant from effecting a lawful arrest or discharging any other duty, the person creates a
substantial risk of bodily injury to the public servant or anyone else, or employs means justifying or requiring substan-
tial force to overcome the resistance.

18 Pa.C.S.A. §5104.

In analyzing a sufficiency claim it is not the purview of the appellate courts to re-weigh the evidence and substitute their
judgment for that of the fact-finder. Commonwealth v. Russell, 209 A.3d 419, 426 (Pa.Super. 2019). It is within the province of
the fact-finder to determine the weight to be accorded to each witness’s testimony and to believe all, part, or none of the
evidence. Id. citing Commonwealth v. Tejada, 107 A.3d 788, 792–93 (Pa. Super. 2015).

With repeated citation to the dash cam video offered by the Commonwealth, Appellant maintains that this evidence does not
support the elements necessary for conviction for a Resisting Arrest charge. Appellant’s argument is singularly focused on a piece
of evidence offered by the Commonwealth and ignores the testimony offered by Officers Hayden and Abate. However it is the
obligation of the Court to review the complete record when analyzing a claim of insufficient evidence.

A review of the record supports that Officer Hayden conducted a lawful traffic stop for speeding after which he observed
that Appellant displayed signs of intoxication. During Officer Hayden’s efforts to obtain proper identification of both the driv-
er and vehicle, Appellant made movements towards a bag located on the front passenger seat. Despite repeated commands to
keep his hands visible, Appellant persisted in his movements. When Officer Hayden attempted to physically gain control of
the situation, Appellant continued to resist commands and struggled with Officer Hayden. Appellant’s actions continued
despite the arrival of Officer Abate and the use of both officers’ tasers. Contrary to Appellant’s argument, testimony was
offered by Officer Abate that both he and Officer Hayden ordered Appellant to exit the vehicle, prior to engaging their tasers
and physically removing him from the vehicle.8 Furthermore, it took the assistance of a third officer to finally handcuff
Appellant, due to his resistance. 

Although initially compliant, Appellant refused commands to make his hands visible during the valid traffic stop and became
combative, clearly with the intent of preventing Officer Hayden from carrying out a lawful arrest for DUI and Fleeing and Eluding.
This conduct created a substantial risk of bodily injury and employed means requiring substantial force to overcome his resist-
ance, thus there was sufficient evidence to support his conviction for the crime of Resisting Arrest. “The fact that the officer was
not injured is of no consequence.” Commonwealth v. Jackson, 907 A.2d 540 (Pa.Super. 2006) citing Commonwealth v. Butler, 512
A.2d 667, 673 (Pa.Super. 1986).
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Appellant also claims that the verdict was against the weight of the evidence. As the Court is well aware, challenges to the
sufficiency and weight of the evidence are distinct.

A motion for a new trial based on a claim that the verdict is against the weight of the evidence is addressed to the discretion of
the trial court. It has often been stated that a new trial should be awarded when the jury’s verdict is so contrary to the evidence as
to shock one’s sense of justice and the award of a new trial is imperative so that right may be given another opportunity to prevail.
Commonwealth v. Clay, 64 A.3d 1049 (Pa. 2013) (citations omitted). 

An appellate court’s standard of review when presented with a weight of the evidence claim is distinct from the standard of
review applied by the trial court. “Appellate review of a weight claim is a review of the exercise of discretion, not of the under-
lying question of whether the verdict is against the weight of the evidence. Because the trial judge has had the opportunity to hear
and see the evidence presented, an appellate court will give the gravest consideration to the findings and reasons advanced by the
trial judge when reviewing a trial court’s determination that the verdict is against the weight of the evidence.” Commonwealth v.
Furness, 153 A3d 397 (Pa.Super 2016), citing Commonwealth v. Antidormi, 84 A.3d 736, 758 (Pa. Super. 2014). “On appeal, this
Court cannot substitute its judgment for that of the jury on issues of credibility, or that of the trial judge respecting weight.”
Commonwealth v. Sanchez, 614 Pa. 1, 36 A.3d 24, 39 (2011).

In this case, there was no abuse of discretion in denying Appellant’s post sentence motion seeking a new trial.
Appellant’s argument is rooted in an allegation of excessive force by police and a contention that he was a compliant and
a passive actor, such that justice requires the conviction to be vacated. A review of the complete record does not support
this argument. Not only is it contrary to the police testimony and the video evidence, but there was no conflicting testi-
mony or evidence offered by Appellant during his trial testimony. Appellant’s Concise Statement does not contend that the
testimony offered by the police witnesses was not credible, but bases his request for a new trial on an allegation of outra-
geous police conduct. 

The jury certainly could have viewed the video evidence offered by the Commonwealth as corroborative of the officers’
testimony, which they clearly found credible. The jury verdict in consideration of the available record should not “shock”
anyone’s sense of justice, such that the verdict was contrary to the evidence. Therefore, there was no abuse of discretion by
this Court.

For the foregoing reasons, the judgment of sentence should be AFFIRMED.

1 Count 3 - Terroristic Threats was withdrawn by the Commonwealth during the course of the trial. 
2 Jury Trial Transcript (J.T.) Day 2, February 19, 2019, pp. 22-25, 52.
3 Id. at 29.
4 Id. at. 30-31.
5 Id. at 11, 30-31.
6 Id. at 9, 11. 
7 Id. at 10-11, 32-33, 46.
8 J.T. Day 2, p. 9.

Commonwealth of Pennsylvania v.
Eric Farrar

Criminal Appeal—Sentencing (Discretionary Aspects)—Aggravated Assault—VUFA—Subpoena for Police Records—
Standard Range Sentence

The court did not err in quashing defendant’s request for police disciplinary records as the request was overbroad
and potentially included irrelevant material.

No. CP-02-CR-01825-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 20, 2019.

OPINION
On March 14, 2019, a jury found Appellant, Eric Farrar, guilty of two counts of Aggravated Assault, one count of Carrying a

Firearm Without a License and one count of Possession of a Controlled Substance.1 This Court sentenced Appellant to an aggre-
gate of 34 months to 88 months of incarceration followed by 24 months of consecutive probation. Appellant filed a Post Sentence
Motion which this Court denied on June 24, 2019. Appellant filed a Notice of Appeal on July 24, 2019 and a Concise Statement of
Errors Complained Of on August 14, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. First, Appellant alleges that this Court abused its discretion in quashing a subpoena

issued to the City of Pittsburgh Police Department for the production of disciplinary records of two officers. Appellant further
asserts that this Court abused its discretion by imposing a sentence that failed to consider mitigating factors, and failed to state
which factors the Court considered in sentencing Appellant. (Statement of Matters Complained of on Appeal, p. 3).

DISCUSSION
Appellant alleges that this Court abused its discretion in quashing a subpoena issued to the City of Pittsburgh Police
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Department for the production of disciplinary records of two officers. This Court noted that the request was overbroad
and added that Appellant “may make a more specific request for documents consistent with Commonwealth v. Mejia-
Arias, 734 A.2d 870 (Pa. Super. 1999) and Commonwealth v. Herrick, 660 A.2d 51 (Pa. Super. 1995).” (Order of Court, Sept.
12, 2018). 

A defendant does not have a right to discover any and all material potentially useful for impeaching a witness. Id.
“Generally speaking, the Confrontation Clause guarantees an opportunity for effective cross-examination, not cross-
examination that is effective in whatever way, and to whatever extent, that the defense might wish.” Delaware v.
Fensterer, 474 U.S. 15, 20, 106 S.Ct. 292, 294, 88 L.Ed.2d 15, 19 (1985) (per curiam) (emphasis supplied) (citation
omitted). Thus, “the Confrontation Clause is generally satisfied when the defense is given a full and fair opportunity to
probe and expose these [forgetfulness, confusion, or evasion] infirmities through cross-examination....” Id. at 22, 106 S.Ct.
at 295, 88 L.Ed.2d at 21

Commonwealth v. Herrick, 660 A.2d 51, 60 (Pa. Super. 1995).

A defendant’s subpoena power is not unlimited. According to the Rules of Criminal Procedure, subpoenas in crim-
inal cases are to be used not only for trial but also at any other stage, including hearings in connection with
pre-trial motions. Pa.R.Crim.P. 9016, 42 Pa.C.S.A., Comment. Nevertheless, “[w]hen the subpoena is for the pro-
duction of documents, records, or things, these should be specified.” Id. (emphasis added). See also American Car
& Foundry Co. v. Alexandria Water Co., 221 Pa. 529, 534–36, 70 A. 867, 869 (1908) (trial court did not err when it
confined the production of books and papers demanded in a subpoena duces tecum to those that might be materi-
al in the case); Herrick, 660 A.2d at 61 (right to exculpatory material does not mean that a defendant has unfet-
tered access to files not in his possession, nor that he may search untrammeled through Commonwealth files in
order to argue the relevance of material therein), citing Pennsylvania v. Ritchie, 480 U.S. 39, 59–60, 107 S.Ct. 989,
94 L.Ed.2d 40 (1987).14 As the Third Circuit Court of Appeals opined, “Among the defenses which may be pre-
sented in resisting a subpoena are the obvious constitutional defenses of unreasonable search and seizure, and
self-incrimination[.] But many nonconstitutional defenses are also available, including undue breadth [ ] [and]
improper inclusion of irrelevant information [.] …” In Re: Grand Jury Proceedings Jacqueline Schofield, 486 F.2d
85, 91 (1973) (citations omitted).

Com. v. Mejia-Arias, 734 A.2d 870, 878 (Pa. Super. 1999). Appellant’s subpoena requested all disciplinary records for the
two officers involved in this case, which may include areas of inquiry which would be unrelated to the matter at issue, but
subject the officers to undue scrutiny and embarrassment. This Court fashioned its September 12, 2018 Order in such a
manner as to permit Appellant to subpoena relevant records with sufficient specificity to survive a motion to quash.
Rather than issuing a more specific subpoena, tying the request to relevant material, consistent with Mejia-Arias,
Appellant chose to pursue the present appeal. This Court did not err in quashing the subpoena, and Appellant’s first issue
is without merit.

Next, Appellant alleges this Court failed to consider the statutory sentencing factors of 42 Pa.C.S. § 9721, which is a chal-
lenge to the discretionary aspects of his sentence. Commonwealth v. Lamonda, 52 A.3d 365, 371 (Pa. Super. 2012). “[T]here is
no absolute right to appeal when challenging the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280,
1282 (Pa. Super. 2010); 42 Pa.C.S. § 9781(b). An “[a]ppeal is permitted only after this Court determines that there is a sub-
stantial question that the sentence was not appropriate under the sentencing code.” Crump, supra at 1282. The determination
of whether a particular issue constitutes a “substantial question” can be evaluated only on a case-by-case basis.
Commonwealth v. House, 537 A.2d 361, 364 (Pa. Super. 1988). It is appropriate to allow an appeal “where an appellant
advances a colorable argument that the trial judge’s actions were: (1) inconsistent with a specific provision of the sentencing
code; or (2) contrary to the fundamental norms which underlie the sentencing process.” Commonwealth v. Losch, 535 A.2d 115,
119-120 n. 7 (Pa. Super. 1987).

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not
raise a substantial question that the sentence was inappropriate. Commonwealth v. McKiel. 427 Pa. Super. 561, 629
A.2d 1012 (1993); Commonwealth v. Williams, 386 Pa. Super. 322, 562 A.2d 1385 (1989) (en banc). Such a challenge
goes to the weight accorded the evidence and will not be considered absent extraordinary circumstances. McKiel, 427
Pa. Super. at 564, 629 A.2d at 1013.

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995). However, an allegation that the Court imposed a sentence that was
manifestly excessive and unreasonable constitutes a substantial question for appellate review. Commonwealth v. Derry, 150 A.3d
987, 995 (Pa. Super 2016). Appellant’s assertion is essentially that he was sentenced too severely as a result of this Court’s failure
to properly consider mitigation evidence, which this Court does not believe constitutes a substantial question. Commonwealth v.
Disalvo, 70 A.3d 900, 903 (Pa. Super. 2013). However, out of an abundance of caution, this Court will address Appellant’s allega-
tion of error as if it raises a substantial question for appellate review. Moreover, Appellant alleges that this Court failed to place on
the record its reasons Appellant’s sentence, which is a substantial question.

The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth
v. Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judg-
ment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse of
discretion if the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa.
2003).

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity
of the offense in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42
Pa.C.S. § 9721(b). Appellant’s mere unhappiness with his sentence does not constitute grounds for relief. “Since the court
more than adequately considered the pertinent sentencing factors and merely weighed them in a manner inconsistent with
Appellant’s desires, we find his [only] issue does not entitle him to relief.” Commonwealth v. Dodge, 77 A.3d 1263, 1276 (Pa.
Super. 2013).
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This Court considered these statutory factors in sentencing Appellant, and was aided in doing so by having the benefit of a Pre-
Sentence Report (“PSI”).2 (Transcript of Sentencing Hearing on June 10, 2019, hereinafter ST, at 2-3) The Pennsylvania Supreme
Court has held:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statu-
tory factors…Having been informed by the pre-sentence report, the sentencing court’s discretion should not be
disturbed.

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988).

In sentencing Appellant, this Court considered the fact that this conviction is Appellant’s second for a firearms charge. (ST
3-4) Appellant presented no witnesses or testimony in furtherance of a mitigated range sentence. This Court did consider at
sentencing the fact that Appellant did complete the HOPE program while he was in jail. (ST 4) This Court did not find a
compelling reason to deviate from the Sentencing Guidelines in either direction. Therefore, this Court did not err in imposing
an aggregate of 34 months to 88 months of incarceration followed by 24 months of consecutive probation, which was in the
standard range of the Sentencing Guidelines.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. 2702 § (A) (6), 18 Pa.C.S. § 6106 (A) (1), and 35 Pa.C.S. § 780-113 (a) (16), respectively.
2 This Court stated at the onset of the hearing “[w]e do have a pre-sentence investigative report in this case.” Further this Court
asked counsel if he had the opportunity to review the report and if he had any additions or corrections to the report. An explicit
statement from the Court that it has reviewed the report is not required. See Commonwealth v. Devers, 546 A.2d 12 (Pa. 1988), (a
sentencing court was not required to state its reasons for imposing a sentence on the record where a presentence report existed
and the sentence imposed was within the sentencing guidelines).

Commonwealth of Pennsylvania v.
Truth Wilson

Criminal Appeal—Sex Offenses—Child Victim—Jury Instruction—voir dire Question—Tender Years—Forensic Video

Challenge to jury instruction and voir dire questions related to the jury finding sufficient evidence to convict based solely
upon alleged victim’s statements.

No. CP-02-CR-04689-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 19, 2019.

OPINION
On February 26, 2019, a jury convicted Appellant, Truth Wilson, of one count each of Rape of a Child, Unlawful Contact with a

Minor, Indecent Assault Person Less than 13 Years of Age, Endangering the Welfare of a Child and corruption of Minors.1 This
Court sentenced Appellant on May 22, 2019 to an aggregate sentence of 360 to 720 months incarceration with a five-year proba-
tionary tail. Appellant filed a Notice of Appeal on June 21, 2019 and after two extensions were granted, Appellant filed a Statement
of Matters Complained of on September 16, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges three errors on appeal. In his first error alleged on appeal, Appellant alleges that this Court erred in deny-

ing his motion to exclude a jury instruction that the testimony of a victim, standing alone, may suffice to find Appellant guilty.
Next, Appellant alleges that this Court erred in permitting an improper voir dire question. Lastly, Appellant alleges that this Court
erred in admitting a forensic video based on the tender years exception to the hearsay rule. (Statement of Errors Raised on
Appeal at 3-4)

DISCUSSION
Appellant alleges that this Court erred in permitting the Standard Jury Instruction 4.13B, which states:

The testimony of [the victim] standing alone, if believed by you, is sufficient proof upon which to find the defendant
guilty in this case. The testimony of a victim in a case such as this need not be supported by other evidence to
sustain a conviction. Thus, you may find the defendant guilty if the testimony of [the victim] convinces you beyond a
reasonable doubt that the defendant is guilty.

The Superior Court has previously found no error in permitting this instruction, stating:

When read as a whole, and not in isolation, the jury was correctly informed that it was required to find that
the Commonwealth satisfied each element of all crimes beyond a reasonable doubt. The trial judge informed the
jury of that necessity at the close of its charge. “[You must] thereby decide whether or not the Commonwealth
has met its burden of proving the defendant guilty beyond a reasonable doubt.” Id. at 165. The jury was also
informed of the same principle at the beginning of the charge. “[I]f the Commonwealth does meet the burden of
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proof beyond a reasonable doubt, then your verdict should be guilty.” Id. at 154. Therefore, when read as a whole,
the instructions “adequately and accurately reflect[ed] the law and [were] sufficient to guide the jury properly
in its deliberations.”

Commonwealth v. Vucich, 194 A.3d 1103, 1113 (Pa. Super. 2018), appeal denied, 199 A.3d 885 (Pa. 2018). Likewise, this Court’s
thorough instructions to the jury, when read as a whole, adequately and accurately reflected the law and sufficiently guided the
jury. Appellant’s first issue is without merit.

Next, Appellant alleges that this Court erred in permitting an improper voir dire question. Appellant alleges that this Court
abused its discretion by permitting the following voir dire question: “Under Pennsylvania law, a victim’s testimony standing alone,
if believed by you, is sufficient proof to find the defendant guilty in a sexual assault case. Are you able to follow this principle of
law?” Appellant argued that this question was improper because it suggests that an accuser’s testimony should be given greater
weight than other witnesses.

This Court allowed the voir dire question as it is an accurate statement of the law and, based on prior experience in sexual
assault cases where no witnesses were present during the alleged conduct, and especially when the alleged victim does not promptly
report, aides in the selection of competent and fair jurors.

The singular purpose of voir dire examination is to secure a competent, fair, impartial and unprejudiced jury.
In pursuit of that objective, the right of a litigant to inquire into bias or any other subject which bear on the impar-
tiality of a prospective juror has been generally recognized. Nevertheless, the scope of voir dire examination rests
in the sound discretion of the trial judge and [her] decisions will not be reversed unless there is an abuse of that
discretion.

Commonwealth v. Futch, 366 A.2d 246, 248 (Pa. 1976). The proposed question2 delves into the potential bias of a juror
who may be unable to follow the law that, in a case like this one, especially in an era where the “CSI effect” tends to
create an inaccurate expectation in the mind of jurors. As such, this Court did not abuse its discretion in permitting the
question.3

This same issue was previously appealed at Commonwealth v. Lewis, 2018 WL 3769849, 336 WDA 2016 (Pa. Super. Aug. 9, 2018).
Lewis concluded that “[t]he instructions provided herein were more than adequate” and “[a]ccordingly, we conclude that the trial
court did not commit ‘palpable error’ with regard to its decisions during the voir dire process.” Id. at 4-5. Appellant’s second issue,
therefore, is without merit.

Appellant alleges that this Court erred in admitting a forensic video based on the tender years exception to the hearsay rule
when this Court did not explicitly find that the evidence was relevant, and contained sufficient indicia of reliability. Appellant
asserts that admission of the video amounts to improper bolstering. “The admissibility of evidence is at the discretion of the trial
court and only a showing of an abuse of that discretion, and resulting prejudice, constitutes reversible error.” Commonwealth v.
Shull, 148 A.2d 820, 845 (Pa. Super. 2016). Appellant incorrectly asserts that this Court admitted the forensic interview under the
tender years exception. This Court admitted the video under Pa.R.E. 106, consistent with the Superior Court of Pennsylvania’s
ruling in Commonwealth v. Bond, 190 A.3d 664 (Pa. Super. 2018).

Furthermore, we would conclude that the interview was admissible under Pa.R.E. 106:6

If a party introduces all or part of a writing or recorded statement, an adverse party may require the introduction,
at that time, of any other part—or any other writing or recorded statement—that in fairness ought to be considered at the
same time.

Comment: This rule is identical to F.R.E. 106. A similar principle is expressed in Pa.R.C.P. No. 4020(a)(4), which
states: “If only part of a deposition is offered in evidence by a party, any other party may require the offering
party to introduce all of it which is relevant to the part introduced, and any party may introduce any other
parts.”

The purpose of Pa.R.E. 106 is to give the adverse party an opportunity to correct a misleading impression that may be
created by the use of a part of a writing or recorded statement that may be taken out of context. This rule gives the
adverse party the opportunity to correct the misleading impression at the time that the evidence is introduced. The
trial court has discretion to decide whether other parts, or other writings or recorded statements, ought in fairness to
be considered contemporaneously with the proffered part.

Pa.R.E. 106. Thus, where a party introduces a portion of a writing or recorded statement, Rule 106 permits the adverse
party to introduce the remainder so that the fact finder can consider the evidence in context. Commonwealth v. Bryant,
57 A.3d 191, 195 (Pa. Super. 2012); Commonwealth v. Passmore, 857 A.2d 697, 712 (Pa. Super. 2004), appeal denied, 582
Pa. 673, 868 A.2d 1199 (2005).

Commonwealth v. Bond, 190 A.3d at 673–74 (Pa. Super. 2018).

Counsel for Appellant cross-examined I.B., the victim in this case, regarding statements I.B. made during the forensic inter-
view. (Transcript of jury trial, Feb. 25-26, 2019, hereinafter TT at 90-91) Pursuant to Pa.R.E. 106, and consistent with Bond, this
Court properly admitted the video to permit the statements made by the victim to be heard in the context of the full interview.
Appellant’s last claim of error is without merit.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa. C.S. §§ 3121 (c), 6318 (a) (1), 3126 (a) (7), 4304 (a) (1), and 6301 (a) (1) (ii), respectively.
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2 On July 9, 2019, this Court’s judgment of sentence was affirmed in a non-precedential Opinion at Commonwealth v. Antill, 194
WDA 2018 (Pa. Super. July 9, 2019). Antill challenged the same voir dire question. The panel stated that it “cannot conclude that
the question deprived Antill of a competent, fair and impartial jury.” Antill at 6.
3 This Court further notes that this question would not provide a basis for a peremptory challenge, as it relates to a juror’s ability
to follow the law and this Court’s instructions, but rather would lead to a strike for cause.
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Zokaites Contracting, Inc., General Partner
and Trading as Zokaites Properties, LP,

and Wycrest Development, Inc. v.
Jeffrey A. Hulton

Professional Legal Negligence—Rule 1925(b) Statement—Summary Judgment

Trial Court granted summary judgment in favor of defendant on plaintiffs’ claim of professional negligence for failing to timely
file a Rule 1925(b) statement resulting in waiver of appeal. Trial Court found that plaintiffs would not have been successful
in the underlying appeal.

No. GD-17-011433. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, Jr., J.—November 5, 2019.

OPINION
This appeal concerns the Order dated September 13, 2019, in which the Court granted Defendant’s Motion for Summary

Judgment and dismissed all claims with prejudice.

I. FACTUAL BACKGROUND
Zokaites Properties, LP (“Zokaites”) and Wycrest Development, Inc.(“Wycrest”) (collectively, the “Plaintiffs”) drew up plans

to construct 47 homes as part of a residential development in Butler Township. Fourteen homes were constructed in compliance
with the 2006 version of the Pennsylvania Uniform Construction Code (“UCC”). The UCC was amended in 2009, which added
requirements that would increase Plaintiffs’ building costs for the remaining 33 homes. The amendments were to take effect on
December 31, 2009; however, there was a “grandfather” provision for existing designs and constructions.
Plaintiffs claim that they entered into a construction contract on December 15, 2009, which led them to believe that their

construction plans would fall under the 2006 UCC as these plans existed prior to the enactment of the new UCC. Plaintiffs applied
for a building permit under the less onerous requirements of the 2006 UCC, but the Butler Township Code Enforcement Officer
denied their application, claiming the building contract did not fall under the “grandfather” provisions of the 2009 UCC. Plaintiffs
retained Attorney Jeffrey A. Hulton, Esquire (“Defendant” or “Attorney Hulton”) to represent them in their appeal to Butler
Township’s Uniform Commercial Code Board of Appeals (“Board”). The Board upheld the Code Enforcement Officers denial of
the application. Plaintiffs then appealed to the Butler County Court of Common Pleas.
On November 3, 2015, the Honorable Judge Yeager of the Butler County Court of Common Pleas entered a verdict in favor of

the Board, upholding its denial of the building permit. Plaintiffs filed a Notice of Appeal and the trial court issued a Rule 1925(b)
Order directing Plaintiffs to file a statement of matters complained of on appeal. Defendant failed to timely file a statement of
matters on behalf of Plaintiffs. As a result, Judge Yeager issued an Opinion indicating that the failure to file the statement waived
all issues on appeal. On May 3, 2017, Commonwealth Court dismissed the appeal, agreeing with the trial court that all issues had
been waived on appeal.

II. PROCEDURAL HISTORY
On August 14, 2017, Plaintiffs Zokaites and Wycrest launched this complaint against Defendant Attorney Hulton raising one

count of professional negligence for his failure to timely file the Rule 1925(b) statement. Defendant responded with preliminary
objections on several issues including failure to serve original process, improper venue, lack of standing, and failure to state a
claim. The Allegheny County Court of Common Pleas Judge Ignelzi overruled Defendant’s preliminary objections and allowed the
complaint to be served. Defendant then filed an Answer and New Matter, raising a statute of limitations defense, failure to state a
claim, laches, accord, satisfaction, consent, discharge, illegality, impossibility, and the doctrines of collateral estoppel and/or res
judicata. Following Plaintiffs Response to New Matter, Defendant moved for summary judgment only after a prolonged delay in
the case because of a Suggestion of Bankruptcy, which was ultimately dismissed against Defendant.
In an Order dated September 13, 2019, this Court granted Defendant’s Motion for Summary Judgment. For the reasons outlined

below, the Court’s Order should be affirmed.

III. DISCUSSION
A plaintiff in an attorney malpractice case must establish three elements: 1) employment of the attorney or other basis for a

duty; 2) the failure of the attorney to exercise ordinary skill and knowledge; and 3) that such negligence was the proximate cause
of damage to the plaintiff. Kituskie v. Corbman, 714 A.2d 1027, 1029 (Pa. 1998). The Pennsylvania Supreme Court has explicitly
stated that “[a] legal malpractice action is different because ... a plaintiff must prove a case within a case since he must initially
establish by a preponderance of the evidence that he would have recovered a judgment in the underlying action ... [i]t is only after
the plaintiff proves he would have recovered a judgment in the underlying action that the plaintiff can then proceed with proof that
the attorney he engaged ... was negligent.” Id. at 1030 (emphasis added). The case within a case analysis requires the Court to repli-
cate the underlying litigation “via a careful review of the record of the underlying trial” Scaramuza v. Sciolla, No. Civ.A.04-1270,
2006 WL 557716 (E.D.P.A. March 3, 2006). Accordingly, the factual findings made in the underlying case will be used to determine
whether Plaintiffs would have recovered a judgment in the previous action based on the merits.
After careful consideration of the record, the Court finds that Plaintiffs would not have been successful on the merits of its

appeal and that the Commonwealth Court would have affirmed the trial court’s decision to uphold the Board’s denial of Plaintiffs’
appeal. Pursuant to the Local Agency Law, the appropriate standard of review before both the trial court and Commonwealth Court
is whether the Board’s decision to uphold an appeal of the denial of a building permit was supported by substantial evidence.
2 Pa.C.S.A. § 754(b). Under the Pennsylvania Rules of Civil Procedure, “any party may move for summary judgment in whole or
in part as a matter of law whenever there is no genuine issue of any material fact as to a necessary element of the cause of action
or defense which could be established by additional discovery or expert report ... ” Pa.R.C.P. No. 1035.2. In the case at hand, the
first element Plaintiffs are required to establish is that they would have recovered a judgment in the underlying action.
As the Court now stands in the shoes of the Commonwealth Court, it is tasked with reviewing the Court of Common Pleas Judge

Yeager’s decision to uphold the Board’s denial of Plaintiffs appeal of the Code Enforcement Officer’s permit denial. The record
before the Court shows that a non-jury trial was held before Judge Yeager and was transcribed, creating a full record of the trial.
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Jeffrey Robinson, the then-Vice President of both Plaintiff companies, testified that a design contract is typically written by an
architect but that the letter at issue was drafted by the builder, Frank Zokaites. When asked why this was the case, Robinson
simply answered, “probably because we were planning to take advantage of the grandfather provision.”
Following the trial, Judge Yeager concluded that the proffered contract was nothing more than a self-serving letter that failed

to meet the definition of a “design contract” within the meaning of the UCC. It is irrelevant whether the design contract satisfied
all the elements required to sustain a contract because even it if was an enforceable contract, it was not a design contract within
the meaning of the UCC. The Commonwealth Court would not have disturbed Judge Yeager’s sound decision and, therefore, there
is no substantial issue of material fact concerning whether the design contract in question constituted a design contract within the
meaning of the UCC. Accordingly, summary judgment on this issue was appropriate.
Last, there is substantial evidence to support Judge Yeager’s finding that the Board was correct in concluding that Plaintiffs

use of the grandfather provision was an improper attempt to circumvent the intent to provide standards for the protection of the
health, safety, and welfare of the general public. In its decision, the Board found that the contract was not the type of design
contract that is excluded or “grandfathered in” from the 2009 UCC requirements. There was no testimony or documentary
evidence of record that Sweeney Shank performed any design work that would need to be altered because of the 2009 require-
ments. The Board concluded that Plaintiffs were required to show either detrimental reliance or inequity in accordance with the
intent of the UCC’s exclusionary provision.
In upholding the Board’s decision Judge Yeager cited the Department of Labor and Industry’s interpretation of the exclusionary

provision in concluding that the letter was not the type of design contract excluded from the 2009 UCC. According to the
Department of Labor and Industry “[t]he purpose is to save building owners time and expense and not to require redesign or
resubmission of plans for buildings in the construction process.” Pa Regulation Text, 2006. Pa Regulation Text 45260 (NS). Judge
Yeager emphasized that Plaintiffs’ interpretation would enable them to perpetually build homes without regard to the changes in
the UCC. He also concluded that such a result would conflict with the purpose of the UCC, which is to provide standards that ensure
the safety and welfare of the general public. Accordingly, Judge Yeager upheld the decision of the Board.

IV. CONCLUSION
There are no genuine issues of material fact that demonstrate Plaintiffs would have been successful in their underlying appeal.

If it had ruled on the merits, the Commonwealth Court would have affirmed Judge Yeager’s decision because his determination
that the letter was not a “contract for design or construction” within the meaning of the UCC exclusion was supported by
substantial evidence. First, the letter was drafted by the builder, President Frank Zokaites, rather than an architect, as would be
expected. After reviewing the UCC exclusionary provision, Judge Yeager determined that the letter did not comport with its
purpose or intent and, therefore, affirmed the Board’s decision. Defendant’s failure to file the 1925(b) statement was not the
proximate cause of Plaintiffs loss on appeal and, therefore, Plaintiffs cannot prove that they would have recovered in the
underlying action.
Since Plaintiffs cannot show by a preponderance of the evidence that they would have recovered in the underlying case, the

Court is not required to analyze whether Attorney Hulton was negligent in his representation. For the foregoing reasons, the
Court’s Order dated September 13, 2019 should be affirmed.

BY THE COURT:
/s/Walko, Jr., J.

Commonwealth of Pennsylvania v.
Lauren O’Connor

Criminal Appeal—Sentencing (Discretionary Aspects)—Attempted Homicide—Maximum Sentence—Standard Range

Defendant challenges the maximum sentence imposed for conspiracy to commit attempted homicide, but greatly exaggerates
her cooperation with authorities and mitigation evidence.

No. CC 2016-14388. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—September 20, 2019.

OPINION
This is a direct appeal from the judgment of sentence entered on April 4, 2019, following the Defendant’s guilty plea on January

10, 2019, to Conspiracy to Commit Third-Degree Murder (18 Pa. C.S.A. § 903). The Defendant also pled guilty at CC# 2016-13053
to Carrying a Firearm without a License and Use/Possession of Drug Paraphernalia. Sentencing was deferred to allow for the
preparation of a Presentence Investigation Report.
Following the lengthy sentencing hearing that took place on April 4, 2019, the Defendant was sentenced to 20 to 40 years of

imprisonment for her role in the criminal conspiracy. (Sentencing Hearing Transcript (“ST”), held 4/4/19, p. 130). She received
865 days of credit for time served. At CC# 2016-13053, the Defendant was sentenced to three-and-a-half (3 ½) to seven (7) years
of imprisonment for her firearm conviction, and that sentence was ordered to run concurrently with the conspiracy sentence. For
her drug paraphernalia conviction, the Defendant received a sentence of six (6) to twelve (12) months of imprisonment, which was
ordered to run consecutively to the sentence imposed for the firearm conviction, but concurrently with the conspiracy sentence
imposed at 2016-14388. (ST, p. 131). A No-Contact Order was imposed at each case number, prohibiting the Defendant from
having contact with the victim’s family members. Court costs were imposed at each case, and the Defendant was found to be
ineligible for RRRI. (ST, p. 134).
A timely post-sentence motion was filed. Following the Post-Sentence Motion Hearing held on May 16, 2019, the court modified

the Defendant’s sentence at CC# 2016-13053. The court reduced the sentence for the Defendant’s firearm conviction to two (2) to
four (4) years of imprisonment and ordered it to run concurrently with the conspiracy sentence. The court further modified the
Defendant’s paraphernalia sentence to one (1) year of probation, which is to commence upon the Defendant’s release from impris-
onment. The court denied the Defendant’s motion to modify the 20-40 year sentence for her conspiracy conviction.
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This timely appeal followed. On July 12, 2019, the Defendant filed a timely Concise Statement of Errors Complained of on
Appeal (“Concise Statement”), seeking to challenge her 20-40 year sentence. Specifically, the Defendant raises the following three
(3) issues for review:

a. The lower court erred in imposing the statutory maximum sentence for Conspiracy to Commit Third Degree Murder,
which term of imprisonment of 20 to 40 years is manifestly unjust, unreasonable, and excessive. Moreover, the sentence
imposed is contrary to the Sentencing Code, and the fundamental norms underlying the sentencing process in that the
court failed to consider and apply all of the required sentencing factors under 42 Pa. C.S. §9721 and 42 Pa. C.S. §9725.
In particular, the court disregarded a number of mitigating factors. Specifically, the court did not address the history,
character and rehabilitative needs of Ms. O’Connor. A psychiatric evaluation indicated that Ms. O’Connor’s conduct in
this situation was the result of her severe mental health disorders, drug addiction, low self-esteem, and her volatile,
co-dependent relationship with her ex-boyfriend/co-defendant, all of which adversely impacted her judgment, percep-
tion, memory, and volitional functioning. According to psychiatric reports, Ms. O’Connor needs supervision and intensive
treatment for her mental health and substance abuse problems, and in fact, was positively responding to psychotherapy
in which she voluntarily participated while on pretrial electronic monitoring. 

In addition, Ms. O’Connor cooperated with law enforcement by providing information which led to the location of the
victim, and the arrest and conviction of the co-defendant. She expressed sincere remorse and accepted responsibility for
her actions. She entered a guilty plea thereby sparing the victim’s family the ordeal of a trial. She has shown marked
changes in clarity and understanding since her incarceration. While some degree of incarceration is appropriate, the
statutory maximum sentence of 20 to 40 years is lengthy for someone whose conduct is not the result of just bad behavior,
but mental illness and drug addiction. When crafting a sentence, a Court must consider the serious nature of the offense,
but also the impact on the community and the condition and rehabilitative needs of the defendant. The sentence of 20 to
40 years does not adequately reflect those factors where these acts were motivated by mental illness and drug abuse. 

b. The court abused its discretion in imposing a manifestly excessive and unreasonable sentence in violation of the
Sentencing Code insofar as it did not set forth on the record any statement of its reasons at all for imposing the statutory
maximum sentence for Conspiracy to Commit Third Degree Murder. Ms. O’Connor was not the actual shooter, she has
no prior criminal record, and no history of aggressive behavior towards anyone. The sentence does not reflect any
consideration of Ms. O’Connor’s background and characteristics, her mental health treatment needs and her drug
rehabilitation needs, the circumstances of the crime, and the need for public protection. The court’s failure to do so
resulted in a manifestly excessive and unreasonable sentence that was contrary to the sentencing code and contrary to
the fundamental norms underlying the sentencing process. 

c. The court’s imposition of the statutory maximum sentence was unreasonable and manifestly excessive because it
was grossly disproportionate to the circumstances of the case. The court stated only that other people with mental illness
and drug addiction don’t commit the kinds of offenses committed by Ms. O’Connor. This statement reveals that the court
failed to give individualized consideration of the sentencing factors based on Ms. O’Connor’s background, her relation-
ship with the codefendant and victim, and the particular circumstances and conditions under which the offenses
occurred. In addition, the court declined to properly assess Ms. O’Connor’s rehabilitative needs. Rather, in imposing the
sentence, the court focused entirely on the impact of the crimes on the victim’s family. 

(Concise Statement, pp. 3-4).

The Defendant’s sentencing challenges are without merit. The court respectfully requests that the Defendant’s sentence be
upheld for the reasons that follow.

I. STANDARD OF REVIEW
It is well-settled that “[s]entencing is a matter vested in the sound discretion of the sentencing judge and a sentence will not be

disturbed on appeal absent a manifest abuse of discretion.” Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). “To
constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly excessive.”
Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 1994) (citations omitted). To that end, “an abuse of discretion may not be
found merely because an appellate court might have reached a different conclusion, but requires a result of manifest unreason-
ableness, or partiality, prejudice, bias, or ill-will, or such lack of support so as to be clearly erroneous.” Commonwealth v. Greer,
951 A.2d 346, 355 (Pa. 2008).
“In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing court’s

discretion.” Mouzon, supra, at 1128. This deferential standard of review acknowledges that the sentencing court is “in the best
position to view the defendant’s character, displays of remorse, defiance, indifference, and the overall effect and nature of the
crime.” Commonwealth v. Allen, 24 A.3d 1058, 1065 (Pa. Super. 2011) (internal citations omitted).

The Defendant’s sentence is neither illegal nor in excess of the statutory maximum sentence authorized for the proscribed
crime. Thus, the Defendant seeks to challenge the discretionary aspects of sentencing. However, “[t]he right to appeal a discre-
tionary aspect of sentence is not absolute.” Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa. Super. 1999). A defendant
“challenging the discretionary aspects of his sentence must invoke [appellate] jurisdiction by satisfying a four-part test.”
Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In conducting the four-part test, the appellate court analyzes 

(1) whether appellant has filed a timely notice of appeal, see Pa. R. A. P. 902 and 903; (2) whether the issue was properly
preserved at sentencing or in a motion to reconsider and modify sentence, see Pa. R. Crim. P. [708]; (3) whether appel-
lant’s brief has a fatal defect, Pa. R. A. P. 2119(f); and (4) whether there is a substantial question that the sentence
appealed from is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 170. “The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court]
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either:
(1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015). 
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Respectfully, the reviewing court should find that the Defendant has failed to raise a substantial question for review of her
sentence. The Defendant’s sentence was consistent with the sentencing provisions of the Sentencing Code, and did not conflict with
the fundamental norms that underlie the sentencing process. The sentencing issues raised in this appeal essentially seek to
challenge the amount of weight (or lack thereof) given to certain mitigating factors. Our courts have “held on numerous occasions
that a claim of inadequate consideration of [mitigating] factors does not raise a substantial question for [] review.” Haynes, supra,
at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super. 2014). However, should the Superior Court conclude that there
exists a substantial question as to the appropriateness of the sentence, the sentence imposed was justified by the totality of the
circumstances and was not manifestly excessive or unreasonable. 

II. FACTUAL BACKGROUND
At the Defendant’s plea hearing held on January 10, 2019, the Commonwealth set forth the following factual recitation that

formed the basis for the charge of conspiracy to commit third-degree murder: 

Regarding the case at CC 201614388, had this case gone to trial, the Commonwealth would have called various
civilians, police personnel and laboratory scientists. Their testimony would be as follows. 

On or about August 22nd of 2016, an individual by the name of Lauren O’Connor arranged to meet with Ryan
Ramirez, date of birth April 26th, 1995. O’Connor drove to Settlers Cabin Park, and a man named Kristopher, with a K,
K-R-I-S-T-O-P-H-E-R, Lott got into the vehicle with Ramirez and O’Connor. Lott had never met Ramirez but had been
romantically involved with O’Connor. Shortly into the drive Lott began to physically assault Ramirez and brandished a
firearm. 

O’Connor then drove to a PNC Bank in Burgettstown, Pennsylvania. The Commonwealth would have provided
evidence from the phone of Lauren O’Connor whereby there was a Google search for, quote, PNC Banks near me, end
quote, and from a surveillance video at the Burgettstown PNC Bank branch location. 

While at the PNC Bank, Lott accompanied Ramirez to an ATM and to a teller inside the bank to ensure that Ramirez
emptied out his bank account and handed over the funds. Remaining near the parking lot - - excuse me, remaining in the
parking lot, O’Connor is seen engaging in a discussion with Lott and Ramirez outside of her vehicle prior to Lott and
Ramirez going into the bank and draining funds from Ramirez’ bank account.

***
Ultimately, withdrawals in the amount of $60 and $18, totaling $78, were completed and handed over to Lott.

Following the event at PNC Bank, O’Connor and Lott drove Ramirez to a remote location outside of Burgettstown. It was
there, approximately 20 feet from the roadway, where Kristopher Lott shot Ryan Ramirez in the forehead. Dr. Abdulrezak
Shakir of the Allegheny County Medical Examiner’s Office would confirm that the cause of Ryan Ramirez’ death was a
gunshot wound to the right side of the forehead and the manner was homicide. Further, the Commonwealth would have
presented audio-recorded statements from Lauren O’Connor following the homicide in which she met with the police,
handed over her cell phone and consented to searches of her home and vehicle. 

O’Connor took investigators to the scene of the homicide outside of Burgettstown. In addition to two separate inter-
views O’Connor provided to police, O’Connor testified at a preliminary hearing for co-actor Kristopher Lott. In total,
O’Connor provided hours of discussion and testimony where she indicated that during the criminal episode that culmi-
nated in the death of Ryan Ramirez she was acting against her will and only at the urging of Kristopher Lott. However,
the Commonwealth later learned information that would reveal O’Connor was, at a minimum, complicit and, at most,
aligned with Lott in the homicide of Ryan Ramirez.

Namely, the Commonwealth would have presented testimony from former manager of Gander Mountain Jean Ott,
O-T-T. Ott would have authenticated video captured before the homicide that showed O’Connor entering Gander
Mountain, walking to the ammunition section of the store and purchasing bullets compatible with the firearm that was
used to murder Ramirez. She later left - - she entered the store alone and left the store alone. 

Following the murder of Ryan Ramirez, Lott and O’Connor drove away from the Burgettstown area into the City of
Pittsburgh and then to O’Connor’s parents’ home in Robinson Township. At this point Lott and O’Connor separated, as
O’Connor went into her parents’ home alone. However, at no time did O’Connor contact the authorities as to the where-
abouts or the death of Ryan Ramirez [when she was away from Kristopher Lott and in her parents’ home].1

In the late evening hours of August 22nd, 2016, O’Connor and Lott re-joined outside of her Robinson Township home,
and following loitering complaints by neighbors, Lott and O’Connor were apprehended by Robinson Township Police
Officer Dominick Sicilia, S-I-C-I-L-I-A. They were found to be in possession of a firearm inside a pink/peach canvas bag,
which also contained numerous personal items belonging to O’Connor. The firearm was ballistically tested by Allegheny
County Medical Examiner Scientist Raymond Everett and determined to the weapon that was used in the murder of Ryan
Ramirez. It was also found in this pink/peach canvas bag the keys belonging to Ryan Ramirez as well as his cell phone.
The details of this arrest will be summarized shortly. 

Lastly, the Commonwealth would have presented as its initial exhibit a letter from Washington County District
Attorney Eugene A. Vittone ceding jurisdiction in the instant case to Allegheny County pursuant to Pennsylvania Rule of
Criminal Procedure No. 130 and Commonwealth versus McPhail, M-c-P-H-A-I-L, 692 Atlantic 2d. 139, Pa. 1997. And that
would conclude the Commonwealth’s summary as to CC 2016-14388. 

(Plea Hearing Transcript (“PT”), held 1/10/19, pp. 10-16).

III. DISCUSSION

A. This court considered all of the relevant statutory factors in imposing sentence and the Defendant’s 20-40 year
sentence for conspiracy to commit third-degree murder was not manifestly excessive, unreasonable, or grossly
disproportionate to the circumstances of the case.
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The Defendant mounts three (3) separate attacks to her standard range sentence. The court will address the Defendant’s first
and third arguments in tandem, as they both essentially claim that this court failed to properly consider the relevant statutory
factors in imposing sentence.
In her first argument, the Defendant asserts that her sentence was “manifestly unjust, unreasonable, and excessive,” because

this court “failed to consider and apply all of the required sentencing factors under 42 Pa. C.S. §§ 9721 and 9725. (Concise
Statement, pp. 3-4, ¶ A). In support of that assertion, the Defendant contends that this court “disregarded a number of mitigating
factors” and failed to address her “history, character, and rehabilitative needs.” (Id.). The Defendant further argues that the
sentence was manifestly excessive because it failed to account for her “cooperation,” her “sincere remorse,” her “acceptance of
responsibility,” and the fact that her conduct was “not the result of just bad behavior, but mental illness and drug addiction.” (Id.
at 3-4).
Relatedly, in her third argument, the Defendant contends that the sentence was “grossly disproportionate to the circumstances

of the case,” and a product of this court focusing “entirely on the impact of the crimes on the victim’s family.” (Concise Statement,
pp. 4-5, ¶ C).
The Defendant’s claims are without merit. Initially, the court notes that it had the benefit of a pre-sentence report to aid in its

sentencing determination. Pursuant to its consistent practice, the court carefully reviewed this report two (2) times in preparation
for sentencing – once when it first received the report, then again on the morning of the sentencing. (ST, pp. 4-5).
Our appellate court recently has reiterated the presumption afforded by the existence of pre-sentence reports:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors.
A presentence report constitutes the record and speaks for itself. In order to dispel any lingering doubt as to our inten-
tion of engaging in an effort of legal purification, we state clearly that sentencers are under no compulsion to employ
checklists or any extended or systematic definitions of their punishment procedure. Having been fully informed by the
pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Conte, 198 A.3d 1169, 1177 (Pa. Super. 2018) (quoting Commonwealth v. Devers, 519 Pa. 88, 546 A.2d 12, 18
(1988)) (emphasis added).
As noted, the Defendant pled guilty to her involvement in a criminal conspiracy, the objective of which was to commit third-

degree murder. The statutory maximum sentence for third-degree murder is 40 years of imprisonment. 18 Pa. C.S.A. § 1102(d). For
sentencing purposes, criminal conspiracy is graded the same as the most serious crime which is the object of the conspiracy. 18
Pa. C.S.A. § 905(a). Accordingly, “the statutory maximum for conspiracy to commit third-degree murder, like third-degree murder
itself, is forty years.” Commonwealth v. Pollard, 832 A.2d 517, 525 (Pa. Super. 2003). While the Defendant had a prior record score
of zero, the Defendant’s sentencing guidelines called for a sentence of 72 to 240 months in the standard range. The Defendant’s
20-40 year sentence, therefore, was within the standard range of the guidelines.
Notwithstanding the Defendant’s assertions to the contrary, this court spent a considerable amount of time weighing all of the

relevant statutory factors in determining the appropriate sentence in this case. 42 Pa. C.S.A. §9721(b). In addition to giving mean-
ingful consideration to the Defendant’s background, history, and need for rehabilitation, the court considered information provided
from the presentence report and the psychiatric evaluation that was submitted by the defense on April 2, 2019, two days before the
sentencing. The court also took into account the arguments of counsel, victim impact testimony, impact tesimony from the
Defendant’s family, and the Defendant’s allocution to the court. All of these factors were further weighed against the seriousness
of the offense, the impact on the community, and the need to protect the public.
The Defendant’s central complaint in this appeal is that the sentence did not adequately reflect the existence of certain

mitigating factors. Essentially, the Defendant tried to portray herself as another victim of her controlling, abusive, and
volatile co-conspirator, with whom she had a romantic relationship that was fueled by drugs. (PT, p. 10); (P.E., pp. 2-4); (ST,
pp. 102, 107-08, 111-12). She claimed she was acting against her will and under his direction, and that she could not exercise
her own free-will as a result of this relationship, her drug addiction, and her “severe mental health disorders.” (Concise
Statement, p. 3); (ST, pp. 109, 111-12, 115).
The circumstances surrounding the murder of Ryan Ramirez paint a much different picture. At every step of the way, the

Defendant was directly involved in facilitating this heinous crime. Mr. Ramirez’s murder was carried out with a gun that had been
stolen from the Defendant’s father, a gun for which she had purchased ammunition, by herself, on August 21, 2016, the day before
the murder. (Pre-Sentence Report (“PSR”, dated 3/25/19, pp. 3-4); (PT, p. 13).2 A gun that she knew was in her co-conspirator’s
possession because he had told her about it just “days before” the murder. (Psychiatric Evaluation (P.E.), 3/31/19, p. 3).
The Defendant was the person who arranged to meet Mr. Ramirez on August 22, 2016, purportedly to purchase drugs. (PT, p.

10); (ST, p. 102). It was the Defendant whom Mr. Ramirez trusted, and it was her vehicle that he felt comfortable getting into.
(PSR, p. 4). Mr. Ramirez was her “longtime high school friend” who allegedly supplied her with marijuana and prescription pain
pills at times. (P.E., p. 2). It was the Defendant who then drove to pick up Kristopher Lott, a person who disliked Mr. Ramirez and
who had, just one week prior, “expressed jealousy about her contact” with Mr. Ramirez. (P.E., p. 3). In fact, the Defendant had
an angry voicemail message from Lott saying “I’m on murder for real . . . If I see dude, he’s done . . . .” (P.E., p. 3) (emphasis
added).
Mr. Ramirez had never met Lott but he was wary of him due to his knowledge of Lott and Lott’s relationship with the Defendant.

(PT, p. 10); (P.E., pp. 3-4). Shortly after Lott entered the car, he pulled a gun on Mr. Ramirez and physically assaulted him. (PT,
p. 10). And yet, the Defendant not only continued driving, she began googling the location of the closest ATM where she and Lott
could take Mr. Ramirez in order to rob him. (PT, pp. 10-11). Before Lott took Mr. Ramirez inside of the bank to drain his accounts,
the Defendant was engaged in a conversation with both of the men outside of her car in the parking lot. (PT, p. 11).
While the Defendant was not physically hovering over Mr. Ramirez as he made his $78 withdrawal, she waited in the parking

lot until the robbery was complete. (PT, pp. 10-11). Despite time alone while Lott was in the bank, the Defendant did not drive away
or call the police to report the assault on Mr. Ramirez, or the robbery that was in progress. Instead, the Defendant waited for Lott
and Mr. Ramirez to re-renter the vehicle and then drove to a remote location where Mr. Ramirez was made to get out of the car.
She waited in the car as Lott fatally shot Mr. Ramirez in the forehead approximately 20 feet from the roadway. (PT, p. 12). The
Defendant left her friend on the side of the road, not knowing whether he was alive or dead from the gunshot wound, and drove
back with Lott to her parents’ house in Robinson Township, where they parted ways for a period of time. (PT, p. 13).
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Though she claimed at various points that she was acting under duress because of Lott, the Defendant had ample ability to inter-
vene and alter the course of events. Instead, she chose to arrange a drug transaction with two people who she knew disliked each
other. (P.E., p. 4). Moreover, during the time she was at home and away from Lott, she did not alert the police, did not seek coun-
sel from her parents, and made no attempts to inform anyone of what happened or seek protection for herself. (PT, pp. 13-15).
Taken together, these facts demonstrate that while Lott may have been the triggerman, it was the Defendant who set the stage for
the murder of Ryan Ramirez, and she did nothing to stop the scene from unfolding, despite having multiple opportunities to do so.
In the psychiatric evaluation submitted by the defense, the Defendant maintained that she did not witness the murder and that

Lott “refused to explain to her what happened until hours later when he acknowledged that he had shot the victim in the head.”
(P.E., p. 4). However, the Defendant admitted that she heard the gunshot, and she certainly knew that Mr. Ramirez never returned
to the car. (Id. at 4). Common sense dictates that she knew, or at the very least, should have known that her friend had been, at best,
seriously injured, and at worst, left for dead on the side of the road.

Despite the awareness that her friend’s body was abandoned in a remote area, actively decomposing while being exposed to
natural elements, the Defendant carried on with her life for the next few days as though nothing was amiss. She went to school,
she went shopping, and was seen at a rave/concert. (PSR, p. 5); (ST, pp. 57). Mr. Ramirez was left on the side of the road for three
(3) days before he was found on August 25, 2016, after his mother reported him missing the day before. (PSR, p. 3).
Significantly, the Defendant’s participation in the murder conspiracy was not brought to light due to any guilt, remorse, or moral

awakening on the Defendant’s part. To the contrary, her role was inadvertently discovered following her arrest on the same night
as the murder. (PT, p. 14). The Defendant was arrested after she and Lott had decided to meet back up around midnight on the
morning of August 23, 2016. They were found by Robinson Township Police after Officer Sicilia responded to a call for suspicious
persons loitering in the neighborhood. (PT, pp. 14, 17); (PSR, p. 3). Upon police arrival, Lott was observed passing to the Defendant
an orange and white backpack that ultimately was found to contain, among other things, the murder weapon, along with the
victim’s keys and cell phone, as well as drug paraphernalia. (PT, pp. 14, 17); (PSR, pp. 3-4).
At that time, however, police did not know that the keys and cell phone belonged to Mr. Ramirez, so the Defendant and Lott were

arrested only for the firearm and drug offenses. (PT, p. 17); (PSR, p. 3). They were taken into custody at that time and arraigned
at the Allegheny County Jail. (PSR, p. 6). The Defendant was released later that day after posting bond. At no time while she was
safely ensconced in the Allegheny County Jail, away from the influence and “duress” of her co-conspirator, did the Defendant
report what happened on August 22, 2016.

Rehabilitative Needs
Given this court’s position as the supervising judge of the Allegheny County Mental Health Court (“MHC”), the Defendant’s

argument that her crimes were a product of mental illness and drug addiction was presented to sympathetic audience. By way of
the pre-sentence report and the psychiatric evaluation conducted at the direction of the defense in aid of sentencing, the court was
aware of several pieces of information that, at first blush, supported her argument. For example, the Defendant was sexually
assaulted as both a child and an adult, and her long-term high-school boyfriend was shot and killed. (ST, p. 104). The court well
understood that the trauma that the Defendant had experienced at different junctures in her life likely paved the path towards
substance abuse.
The court also was aware that the Defendant’s substance abuse was a common denominator in her relationships with both the

victim and her co-conspirator, with whom she would often use drugs. According to her self-report, the Defendant began using
heroin in late 2015. The psychiatric evaluation indicated that the Defendant participated in weekly psychotherapy sessions after
her arrest, from March 2017 through October of 2017. (P.E., dated 3/31/19, p. 12).
Dr. Wettstein opined that at the time of the offense, the Defendant could have been diagnosed with the following Axis 1

diagnoses: Opioid dependence disorder; Cannabis dependence disorder; Alcohol dependence disorder; Benzodiazepine depend-
ence disorder; MDMA stimulant dependence disorder; and Major depressive disorder nonpsychotic. (Id.). She was also thought to
display signs of post-traumatic stress disorder as a result of her sexual assault in college. (Id.). The Defendant had no history of
psychiatric hospitalizations, manic or psychotic symptoms, violent behavior, or prior criminal arrests. (Id.).
In the psychiatric evaluation, the Defendant painted her co-conspirator to be an “angry, irritable, and violent” person who

frightened and intimidated her when he was using. (P.E., pp. 2-3). The testimony of the Defendant’s parents echoed that same
sentiment when they painted Lott as a “controlling, manipulative, and unstable” person who was “jealous” of the victim and
the friendship he shared with the Defendant. (ST, pp. 8). The court considered that entire dynamic in making its sentencing deter-
mination, but it simply disagreed with the amount of weight it should be afforded.
Finally, the court directly addressed the fact that the Defendant could continue to seek substance abuse and mental health treat-

ment while incarcerated. (ST, p. 133); (PSMT, p. 12). Her rehabilitative needs were not so dire or unique that they overshadowed
the need for the sentence to account for the murder she helped to facilitate and execute. Additionally, this court did not assign much
weight to the argument that her drug-induced haze prevented her from exercising free-will, in part because no evidence was ever
presented that she was even high at the time of the murder. The only reference in the record to drug use that day was through
defense counsel’s argument when he stated that her parents “knew she was high as a kite” when she got home after the murder
had already been committed. (ST, pp. 109-10).
Ultimately, this court “was only obligated to consider mitigating circumstances, not to accept or appreciate them.”

Commonwealth v. Fullin, 892 A.2d 843, 850 (Pa. Super. 2006). Simply because mitigating factors were at play did not mean that this
court was required to assign them more weight at the expense of other, more serious concerns that far outweighed any mitigating
evidence. The fact remains that the Defendant admitted that she actively helped kill her long-time friend, and the Defendant was
just as culpable as her co-conspirator in carrying out that murder.

Lack of Remorse & Selective Cooperation
The Defendant argues that she deserved a lesser sentence due to her “sincere remorse.” (Concise Statement, p. 3). The

Defendant’s claim of remorse was directly contradicted by her actual behavior. For example, she actively attempted to conceal the
murder from the victim’s family when they grew worried about his disappearance. Because the Defendant had retained posses-
sion of the victim’s cell phone after his murder, she answered text messages from his family, pretending to be him, reassuring the
worry-sick family that he was fine and hanging out with friends, all while knowing that he had been shot and left for dead on the
side of the road. (ST, pp. 82, 94). A person who is genuinely and sincerely remorseful for a murder that she helped commit would
not have taken steps to cover up the fact of the death.
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This court studied the Defendant closely during her hours-long sentencing hearing, and it watched as she stood in the court-
room stone-faced during the vast majority of it. The Defendant displayed emotion only when a friend and certain members of
her family spoke, and after the sentence was imposed. The Defendant read a prepared statement in her allocution where she
apologized to her family and the victim’s family. (ST, pp. 119-122). Having had the opportunity to observe her tone and
demeanor, however, this court has seen people demonstrate more remorse for far less serious crimes than the amount of
remorse she demonstrated for her role in taking a young life.
In any event, actions speak louder than words. Had the Defendant been sincerely remorseful, she also would have been more

helpful with the District Attorney’s Office regarding the quality and quantity of information that she provided about the crime
when she decided to “cooperate.” To that end, the Defendant vehemently argued at sentencing that she should have received a
substantial sentencing break due to her “cooperation” with the authorities. While the parties agreed that Mr. Ramirez’ body was
located “as a result of Ms. O’Connor’s information and assistance,” the Commonwealth and the Defendant disagreed as to the level
of cooperation given. (ST, pp. 3-4). The Defendant has tried to portray herself as someone who provided substantial assistance;
someone who recounted every detail she could remember, who provided every piece of evidence at her disposal, and who did not
hesitate to provide incriminating evidence against Lott. But that is a distorted perception of the aid actually rendered.
At the sentencing hearing, the Commonwealth explained that, despite hours-long meetings with the Defendant, it was still

“difficult” to understand what her testimony would have been at a trial for Co-Defendant Lott. (ST, p. 118). The Defendant was
selective about the information that she relayed, saying things like, “I remember it now. I didn’t remember it was then. I didn’t say
this then because I didn’t want to do this.” (ST, p. 117). The Defendant wavered about basic information such as the identity of the
shooter, saying things like, “[m]aybe that was Kristopher. I’m not sure. I’m not positive, but I think that might have been him.” (ST,
p. 118). Her “cooperation” was so wishy-washy that it prompted the Commonwealth to offer a plea to Lott because it did not believe
that it could secure a murder conviction at trial if it was forced to rely on the Defendant’s testimony. (ST, pp. 117-18).
Any doubt as to the quality of the Defendant’s “cooperation” was cast away at the post-sentence motion hearing, when the

Commonwealth stated outright, “I think [defense counsel] and I will forever disagree as to the level of cooperation” rendered by
the Defendant. (Post-Sentence Motion Hearing (“PSMT”), 5/16/19, p. 22). The Commonwealth characterized her assistance as
follows: “[a]t best, her cooperation could be [deemed as] selective, moral amnesia. And at worse, it could be not only inflating her-
self, but also assisting in the defense or helping Mr. Lott in his prosecution.” (PSMT, p. 22) (emphasis added). Her “cooperation”
left several obstacles for the Commonwealth and did not rise to the level of “cooperation that [the Commonwealth] would need in
a homicide trial.” (PSMT, pp. 22-23).
In sum, the Defendant vacillated between trying to save herself and trying to save Lott. She was manipulative about the infor-

mation that she disclosed, but then stood before this court at sentencing expecting a sentence that was consistent with someone
who had made courageous efforts to secure a murder conviction against a fellow co-conspirator.
In any event, the fact of the Defendant’s assistance was taken into account, albeit in different ways. First, the information she

provided was the reason that the Commonwealth declined to prosecute her for second-degree murder at the outset of the case.
(PSMT, p. 23). As explained by the Commonwealth at the hearing, “[t]he consideration came at the front end. Miss O’Connor could
have generally been charged with criminal homicide. Put on trial with [K]ristopher Lott and ultimately we [would] have been
aiming for a second-degree murder conviction.” (PSMT, p. 23). Second, as this court explained at the time of the post-sentence
motion hearing, consideration for the assistance provided was also evinced through this court’s acceptance of the plea agreement
that negotiated a concurrent sentence between her two cases, which this court otherwise would not have been inclined to impose.
(PSMT, pp. 24-25).
Accordingly, while the court certainly considered the help that was provided to authorities, the court weighed that against the

fact that any such “cooperation” was self-serving and only came after she was arrested for possessing what she knew to be the
murder weapon. (PSR, pp. 3-4). Even then, the quality and quantity of information that she provided fell well short of what the
Commonwealth felt it needed to take Lott to trial. The court further took into consideration the fact that the Defendant did not
genuinely accept responsibility for her conduct, because she tried to shift the blame entirely to Lott by stating that she was
“acting against her will and only at the urging of Kristopher Lott.” (PT, pp. 12-13). However, the Defendant’s “duress” argument
was discounted by the Commonwealth during the course of its investigation when they “learned information that would reveal [the
Defendant] was, at a minimum, complicit, and at most, aligned with Lott in the homicide of Ryan Ramirez.” (PT, p. 13).
Against this backdrop, the Defendant’s sentence was not manifestly excessive. The court considered all of the relevant statutory

factors in imposing sentence, and it did not consider one factor to the exclusion of others. While the sentence was at the top of the
standard range of the guidelines, it was nevertheless a standard range sentence. Courts have recognized that “where a sentence is
within the standard range of the guidelines, Pennsylvania law views the sentence as appropriate under the Sentencing Code.”
Commonwealth v. Lamonda, 52 A.3d 365, 372 (Pa. Super. 2012); See also Commonwealth v. Cruz-Centeno, 668 A.2d 536 (Pa. Super.
1995), appeal denied, 676 A.2d 1195 (Pa. 1996) (stating combination of PSI and standard range sentence, absent more, cannot
be considered excessive or unreasonable). Accordingly, for all of these reasons, this court respectfully requests that its sentence
be upheld.

B. The court placed sufficient reasons on the record in justification of its sentence. 

In her second allegation of error, the Defendant argues that this court abused its discretion in imposing a manifestly excessive
and unreasonable sentence “insofar as it did not set forth on the record any statement of its reasons at all for imposing the statutory
maximum sentence for Conspiracy to Commit Third Degree Murder.” (Concise Statement, p. 4).

This contention lacks merit. First, “[t]he court is not required to parrot the words of the Sentencing Code, stating every factor
that must be considered under Section 9721(b). However, the record as a whole must reflect due consideration by the court of the
statutory considerations [enunciated in that section].” Commonwealth v. Coulverson, 34 A.3d 135 (Pa. Super. 2011) (internal cita-
tions omitted). Second, the court provided a lengthy explanation in support of its sentence, with its sentencing justification spanning
six (6) pages of the transcript. (ST, pp. 124-130). Finally, as explained in Commonwealth v. Pollard, 832 A.2d 517 (Pa. Super. 2003):

“A sentencing judge can satisfy the requirement of placing on the record the reasons for imposing sentence by indicating
that he or she has been informed by a pre-sentence report. Commonwealth v. Burns, 765 A.2d 1144, 1151 (Pa.Super.2000),
appeal denied, 566 Pa. 657, 782 A.2d 542 (2001). “Having been fully informed by the pre-sentence report, the sentencing
court’s discretion should not be disturbed.” Devers, 519 Pa. at 102, 546 A.2d at 18.
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This court indicated at the beginning of sentencing that it had carefully reviewed the pre-sentence report twice before the
hearing. Based on the foregoing, this court has satisfied the requirement of placing its sentencing reasons on the record, and this
argument should be rejected on appeal.

IV. CONCLUSION
After considering all of the evidence, testimony, and arguments presented at sentencing, as well as all of the statutory factors

set forth in 42 Pa. C.S.A. §9721(b), this court’s decision to impose a 20-40 year sentence was justified by the totality of the
circumstances in this case. While the court considered the mitigating aspects of the Defendant’s circumstances, it found that
the mitigating factors did not outweigh other relevant considerations outlined above. The Defendant’s conduct demonstrated
a serious disregard for the law and a gross indifference to the value of human life. This, in turn, creates a substantial need
to protect the public from her behavior. The court placed sufficient reasons on the record in support of its sentence, and the
Defendant’s sentence respectfully should be upheld on appeal.

BY THE COURT:
/Lazzara, J.

Dated: September 20, 2019

1 The bracketed portion was added pursuant to defense counsel’s request at the hearing. (PT, p. 15). 
2 The court is not suggesting that the bullets were purchased as part of a premeditated plan to kill Mr. Ramirez. It is simply
reciting facts that were left undisputed in the PSR. (ST, pp. 3-4).
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Scott I. Deaktor and Marsha A. Deaktor, husband and wife
d/b/a Scott and Marsha Deaktor Real Estate v.

Raymond K. Sutton a/k/a Kevin Sutton and Beth F. Young Sutton,
husband and wife

Landlord/Tenant—Unfair Trade Practices and Consumer Protection Law—Habitability, Parol Evidence

Tenant vacated residential leasehold and the landlord sued for early termination. The tenant counterclaimed with a consumer
protection act claim based on representations concerning water intrusion and mold claiming that upon the discovery of mold,
the tenants left the leasehold. The trial court found in favor of both the landlord and tenant. The landlord challenged the
calculation of its damages based on the trial court’s interpretation of the early termination provision of the lease. The trial court
found that the tenant properly invoked the early termination provision and, thus, the tenant was not liable for the full amount
of the lease. On the tenant’s consumer protection claim, the landlord argued that there was no evidence of any fraudulent
conduct.  The trial court disagreed and awarded statutory damages and fees.

No. GD 16-12764. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—October 28, 2019.

OPINION
I. Background
In 2016, the Sutton family had to relocate from Washington, D.C. to Pittsburgh because Raymond “Kevin” Sutton left his

position as assistant coach of the Georgetown University mens’ basketball team for a position as assistant coach of the University
of Pittsburgh mens’ basketball team. Mr. Sutton’s wife, Beth, suffers from moderate asthma, while their youngest daughter, then
six years old, suffers from severe asthma. Hence, during negotiations to rent a townhouse located in Pittsburgh at 709 Copeland
Street, the Suttons informed Marsha Deaktor, who owned the property with her husband, Scott, that Beth and their two daughters
suffered from asthma triggered by poor air quality. While Ms. Deaktor described 709 Copeland Street, which rented for $5,200 per
month, as the “crown jewel” of their two hundred rental units, its windows had been leaking water during rainfalls for a lengthy
period of time. The wood around the windows was rotting from the moisture, but the Deaktors simply painted the rotting wood
without repairing the leaky windows. They knew, or should have known, that these conditions produce mold and poor air quality.
Ms. Deaktor, however, told the Suttons the air quality was good and did not disclose the condition to the Suttons before they signed
a lease agreement on April 25, 2016.
Mr. Sutton was able to move to 709 Copeland Street on April 29, 2016. Due to her employment as a teacher, Ms. Sutton could

not physically inspect the property before the lease signing and remained in Washington, D.C. with their youngest child until June
10. Shortly after they moved in, Ms. Sutton and her daughter began experiencing asthma symptoms. When her daughter’s
symptoms worsened, Ms. Sutton started the “action plan” from her daughter’s physicians that included using a nebulizer every
four hours followed by Flonase. The Suttons also noticed water penetrating the home during a rainstorm and suspected poor air
quality due to it. On June 21 the Suttons notified Ms. Deaktor that, due primarily to the illness from mold in 709 Copeland Street,
they could no longer stay there and wanted to be released from the lease. After Ms. Deaktor refused to have a mold test done, on
June 24 Mr. and Mrs. Sutton had 709 Copeland Street tested for mold, and on June 28 they received the results. Stachybotrus, more
commonly known as toxic black mold, was present in the air samples from June 24. Ms. Sutton was terrified, and after her daughter
slept there that night wearing a mask that filters out pollutants in the air, on June 29 the Suttons moved out. They stayed in
Pittsburgh hotels and traveled elsewhere until July 15, when they moved to another home in the Pittsburgh area. Two days before
that, Mr. and Mrs. Deaktor filed the complaint in civil action that began this proceeding.
On March 27, March 28 and April 18, 2019, the dispute went for resolution by way of a non-jury trial before me. I then issued

a verdict in favor of Mr. and Mrs. Deaktor in the amount of $61,860, with a counterclaim verdict in favor of Mr. and Mrs. Sutton in
the amount of $40,303.06. Mr. and Mrs. Deaktor, as well as Mr. and Mrs. Sutton, filed motions for post-trial relief. I denied those
motions and entered judgment on the verdict. Mr. and Mrs. Deaktor filed a timely appeal to the Commonwealth Court of
Pennsylvania, with Mr. and Mrs. Sutton thereafter also filing a timely appeal to the Commonwealth Court of Pennsylvania.
However, the dispute is not within the jurisdiction of the Commonwealth Court, and on September 30 and October 1, 2019 the
Commonwealth Court ordered the transfer of it to the Superior Court of Pennsylvania.
Concise statements of matters complained of on appeal were filed, identifying the errors I supposedly made. In accordance with

Pennsylvania Rule of Appellate Procedure no. 1925(a), the remainder of this opinion addresses all of these alleged errors identi-
fied in the parties’ concise statements of matters complained of on appeal. I have chosen to address the alleged errors in a sequence
that differs from the parties’ concise statements.

II. Landlord’s Appeal
a. Early termination clause damages
The Deaktors contend that I made an error by limiting their damages claim to those available under the “early termination

clause” of the lease. Deaktor concise statement, ¶ no.3. At the trial, the Deaktors requested damages for the rent and late charges
due throughout the entire one year term of the lease. I rejected this request and, in fact, did limit the Deaktors to damages of
$15,900 under the early termination clause.1 The Deaktors argue that the Suttons should not get the benefit of the early termina-
tion clause because they did not timely exercise it. I disagree.
The June 21, 2016 email from the Suttons to Ms. Deaktor (admitted at trial as Suttons’ exhibit 21) states: “…we are respectfully

requesting to be released from our lease….there is mold in this house. That is a big health issue and we cannot stay here. So as a
result it is critical that we move to another location as soon as possible. We request to be released from our lease by July 31, 2016.”
This fulfilled the requirement in the clause of thirty days written notice before the actual move-out date. Ms. Sutton credibly
testified to Ms. Deaktor’s telephone call on June 22, 2016 in response to the notice:

She called and was very animated and angry and for some reason I think called back or Kevin put her on speaker so
we could both hear. She was mad and she was saying this is a top quality place. This is an amazing quality and this and
that. She was yelling, and she was very hot and heated basically said to us you’re not getting out of this. It’s an ironclad
lease and you’ll have to pay at least $25,000 if you want to get out.
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Transcript of Bench Trial, March 27-28, 2019 (“T.” hereinafter) p. 396. Then, on June 23, 2016, Ms. Deaktor sent an email to the
Suttons containing these cryptic statements: “It is unfortunate to hear that you are considering the option of Lease Default. For
your reference a copy of your Lease Agreement is attached to this email. The Terms and remedies for Default are outlined within
this document….If you both opt to proceed with vacating early, your decision will constitute default….” Deaktors exhibit 22. Had
the Suttons then examined the lease, it would have been difficult for them to locate the early termination provision as Ms. Deaktor
referenced only “Default” and the Suttons’ intention was not to default. Another difficulty the Suttons would have had is subpara-
graph 2 of the nine subparagraphs of the early termination provision contains this erroneous and ambiguous statement: “Written
NOTICE will go into effect on the 1st of the preceding month after NOTICE is received….” 

The Suttons actually were prepared to pay the Deaktors $25,000 to be released from the lease. See T., pp. 440-441. However, Ms.
Deaktor failed to act in good faith and explain they would be released if they paid their July rent on time, forfeited their security
deposit, paid $10,400 by July 1 and fulfilled the other conditions in the early termination provision. The Suttons instead ended up
hiring an attorney to decipher the lease for them. The attorney sent the Deaktors a letter on July 11, 2016 reiterating that the prop-
erty would be vacant by July 31. See Suttons Exhibit 7. Then, on August 5, the Suttons’ attorney made the Deaktors’ attorney an
offer to immediately make all payments and fulfill all other conditions of the early termination provision. See Suttons Exhibit 59.
Under these circumstances, the Suttons not exercising the early termination provision at an earlier point in time was primarily due
to Ms. Deaktor’s failure to act in good faith. The Deaktors also identify no loss to them from the formal offer to fulfill the early
termination clause being thirty-five days late. Thus, the untimely exercise of the early termination provision was not a material
breach that excused its performance by the Deaktors. See International Diamond Importers, Ltd. V. Singularity Clark, L.P., 2012
PA Super 71, 40 A.3d 1261. Hence, I was justified in limiting the Deaktors’ damages pursuant to the early termination provision. 

b. Unfair trade practices act violations
The Deaktors also contend the Suttons, in their Counterclaim, Bench Memo and closing argument at trial, did not identify “a

single one of the 22 potential” Pennsylvania Unfair Trade Practices and Consumer Protection Law (73 P.S. §§201-1 et seq) (“UTPCPL
hereinafter) violations. Deaktor concise statement, ¶ no. 1.a. This is incorrect as paragraph no. 111 of the Suttons’ March 13, 2017
Counterclaim identifies three potential UTPCPL violations, including the “catch-all” violation of “engaging in any other fraudulent
or deceptive conduct which creates a likelihood of confusion or of misunderstanding.” 73 P.S. §201-2(4)(xxi). Additionally, during
defendants’ closing argument at trial, counsel implicitly referenced catch-all violations and even specifically used the terms “fraud-
ulent damages” and “fraud and…false misrepresented damages.” Non-Jury Trial, April 18, 2019, (“T2.” hereafter) pp. 57-58.
The Deaktors also contend the Suttons did not prove there were any violations of the UTPCPL. See Deaktors’ concise statement,

¶ nos. 1.a., 1.a.i. and 1.a.ii.1. This too is incorrect as there was proof of at least three violations of the UTPCPL. First, Ms. Sutton
credibly testified to informing the landlord about their asthma issue before signing the lease (T., pp. 373-4) and Ms. Deaktor
saying the air quality is good (T2., pp. 34-45). Ms. Sutton also credibly testified to a statement by Dave Rodgers, the landlord’s
truthful and “most trusted foreman,” (T., pp. 175 and 348) that “the windows have been leaking forever.” T., p. 387. The wood
around the windows was rotting from the moisture, but the rotted wood had been painted over. T., p. 391. Not informing the Suttons
of the water infiltration problem and saying the air quality is good, when Ms. Deaktor knew of the Suttons’ asthma, is fraudulent
and deceptive. Second, after receiving the Suttons’ email saying it was critical for them to move and requesting to be released from
the lease, Ms. Deaktor did not either outline the terms of the early termination provision or at least reference a page or paragraph
number in the lease. In fact, her response instead describes the Suttons’ proposal as “default,” which creates the impression the
Suttons will not be released before the expiration of the lease term. Such conduct is deceptive. Third, pursuant to 68 P.S. §250.512
in the Pennsylvania Landlord and Tenant Act, on August 15, 2016 the Deaktors sent the Suttons a list of charges for sixteen items
they falsely claimed to have been damaged by the Suttons. See Deaktors’ exhibit 5. I determined the Deaktors claims were false
from the credible testimony of Lisa Hobbs, the owner of Host Professional Cleaning Service, and Beth Sutton. See T., pp. 234-283
and 414-415. Thus, the Suttons proved at least three instances of fraudulent or deceptive conduct that violated the UTPCPL.

c. Parole evidence rule
The Deaktors also contend the parole evidence rule and the integration clause of the lease bar UTPCPL claims for the Deaktors

conduct from the time period before the lease was signed. See Deaktors’ concise statement, ¶ nos 1.a.ii.2. and 1.a.ii.3. However, I
am unable to find that the Deaktors raised this issue in a pre-trial proceeding or at trial. See Pennsylvania Rule of Civil Procedure
no. 227.1(b)(1). I cannot locate a pre-trial motion or any objection during trial based on the parole evidence rule. This results in
the argument being waived. Even if the Deaktors are able to demonstrate they raised the issue in a pre-trial proceeding or at trial,
the parole evidence rule and the lease’s integration clause do not bar the UTPCPL claims. First, the parol evidence rule bars prior
representations that “concern a subject which is specifically dealt with in the written contract….” LeDonne v. Kessler, 256 Pa.
Super 280, 286, 389 A.2d 1123, 1126 (1978), citing Bardwell v. The Willis Co., 375 Pa. 503, 506, 100 A.2d 102, 104 (1953). Since water
infiltration and air quality are not specifically dealt with in the lease, the parol evidence rule does not bar admission of the state-
ment made by Ms. Deaktor before the lease was signed. In addition, when there are fraud in the inducement allegations with a sale
or lease of real estate, the applicability of the parole evidence rule is determined by balancing the ability to detect the defective
condition from a reasonable inspection against the extent of coverage provided by the integration clause. See Myers v. McHenry
398 Pa. Super 100 at 107-109, 580 A.2d 860 at 864 (1990). With the townhouse rented by the Suttons, a reasonable inspection would
not have detected water infiltration around the windows unless it were raining. The Deaktors also painted the wood, which hid the
rot caused by the water leakage. The poor air quality could not be detected until after the more sensitive family members had
moved in. With the integration clause in the lease lacking any specificity2, the balancing analysis from Myers v. McHenry makes
the parole evidence rule inapplicable. Therefore, UTPCPL claims from the time period before the lease was signed are not barred.

d. Losses as a result of UTPCPL violations
The Deaktors also contend that I made an error by awarding UTPCPL damages to the Suttons when the Suttons suffered

no losses as a result of UTPCPL violations. See Deaktors’ concise statement, ¶ nos. 2., 2.a., 2.b. and 2.c. A description of each
component of my $20,303.06 UTPCPL verdict in favor of the Suttons is necessary for analysis of this contention. With the
UTPCPL allowing for up to three times the amount of the actual damages (see 73 P.S. §201-9.2(a)), $20,303.06 is double the
Suttons’ actual damages of $10,151.53. The actual damages of $10,151.53 are comprised of a $9,333.95 payment the Suttons made
to move their furniture and other personalty to a home they rented in Aspinwall (see Suttons’ exhibit 54), a $467.58 payment the
Suttons made for a hotel room in Pittsburgh they occupied on June 29 and 30, 2016 (see Suttons’ exhibit 12) and the $350 payment
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they made to Host Professional Cleaning Service for the cleaning of 709 Copeland Street after their furniture and other personalty
was moved out (see Suttons’ exhibit 26.1).
Contrary to the Deaktors’ contention, each of these expenditures is an ascertainable loss of money “as a result of the use” by

the Deaktors of a practice prohibited under 73 P.S. §201-2(4) of the UTPCPL. Had the air quality been good, the Deaktors would
not have needed to hire a mover to relocate all of their belongings. Therefore, the $9,333.95 moving expense resulted from the
Deaktors’ fraudulent and deceptive representation about the townhome’s air quality as well as concealment of the water infiltra-
tion. Similarly, the hotel expense was incurred due to the same UTCPL violations by the Deaktors. Finally, because the Deaktors
falsely claimed the Suttons damaged sixteen items in the townhome, including leaving an unclean stove top and oven, unclean
cabinet drawers and toilet cleaner rings (see Suttons’ exhibit 5), the $350 cleaning expense was of no value to the Suttons3.
Therefore, I correctly determined the losses suffered by the Suttons resulted from the Deaktors’ UTPCPL violations.

III. Tenant’s Appeal
a. Tenant’s attorney fee award
The UTPCPL also is the basis for one of the Suttons’ contentions of an error by me as they contend my UTPCPL attorney fee

award to them under 73 P.S. §201-9.2(a) of $20,000 was erroneous. See Suttons’ concise statement, ¶ nos. 4. a. i. – vii. The specific
error I allegedly made was awarding them $20,000 instead of their counsel’s total bills of $44,250.67 in attorney fees and $1,565.23
in costs. The Suttons, however, acknowledge that the attorney fee award must exclude their counsel’s billings for non-UTPCPL
work. See Suttons’ concise statement ¶ no. 4. a. iii citing Krishnan v. Cutler Group, Inc., 2017 PA Super 312, 171 A.3d 856, 871.
In their counterclaim, in addition to the UTPCPL violations, the Suttons pled counts for breach of contract, breach of implied
warranty of habitability and violation of the Landlord and Tenant Act. Hence, there can be no question that, within the Suttons
counsels’ bills, work for non-UTPCPL claims are included. I also believe the Suttons’ counsel devoted half of their efforts to
defending against the Deaktors’ claims, which also is non-UTPCPL work. By way of example, on 1/9/2018 the Suttons’ counsel
billed them $2,325 to “prepare for and conduct defense of Kevin and Beth Sutton Depositions”, and on 3/27/2019 $3,187.50 and
on 3/28//2019 another $3,187.50 (see Suttons’ Exhibit 41) for representation during trial days in which the Deaktors witnesses’
testimony consumes 285 of the 459 transcript pages. In assessing the reasonableness of counsel fees, “the amount involved in the
controversy and the benefits resulting to the clients from the services” must also be considered. Sewak v. Lockhart, 699 A.2d 755,
762 (Pa. Super. 1997). The verdict on the counterclaim did not include $15,900 paid to the Deaktors for the security deposit and
rent, and the UTPCPL damages were doubled, not tripled. The Suttons unsuccessfully sought these damages, an indication that
counsel did not achieve the full benefits sought by their clients. This is additional justification for my decision to award only
$20,000 to the Suttons’ counsel. Because more than half of counsel’s work was for non-UTPCPL claims and the full benefits sought
by their clients were not achieved, my decision to award $20,000 to the Suttons for UTPCPL counsel fees was correct.
The Suttons also argue their UTPCPL claims are inextricably intertwined with their other claims and defenses, hence it is

difficult to differentiate time spent by counsel on UTPCPL claims from non-UTPCPL claims and defenses. See Suttons’ concise
statement, ¶ no. 4. a. iii. I agree with the Suttons that this is difficult. However, such difficulty does not justify awarding them an
amount of counsel fees far greater than would be awarded if the dispute involved only the Suttons’ UTPCPL claim. To award the
Suttons’ all counsel fees and costs they incurred would provide an undeserved windfall to them while unfairly punishing the Deaktors.
The Suttons also argue the Deaktors had the burden to establish a basis for segregating their attorney fees for non-UTPCPL

claims and the Deaktors have waived their ability to do so. See Suttons’ concise statement, ¶ nos. 4. a. iv.-v. citing Township of South
Whitehall v. Karoly, 891 A.2d 780 (Pa. Commw. Ct. 2006) and Okot v. Conicelli, 180 F. Supp. 2d 238 (D. Maine 2002). However, these
two cases cited to authorize placing the burden on the Deaktors involved extensive testimony, affidavits and declarations, with the
disputes focused exclusively on the issue of attorney fees. The Suttons’ attorney fee claim was more similar to the attorney fee
claim in Wallace v. Pastore (1999 PA Super 297, 742 A.2d 1090 at 1094), as the Suttons did nothing more than submit their
attorneys’ invoices at the conclusion of the trial. The parties implicitly deferred factual determinations and the applicable law to
me. Under this scenario, the burden shifting analysis or a finding of waiver are improper.
The Suttons make one final argument concerning the attorney fee award. They contend that the lease with the Deaktors

entitles them to all of their attorney fees and costs “as the true prevailing party.” Suttons’ concise statement, ¶ no. 4. a. vii. There
is no merit to this contention because the lease entitles only the Landlord to attorney fees and costs as a prevailing party. See
Deaktors’ exhibit 6, paragraph no. 19F.

b. Landlord’s damages award
The Suttons also contend that I made an error by awarding any damages to the Deaktors because the Deaktors violated the

UTPCPL by engaging in fraudulent or deceptive conduct. See Suttons’ concise statement ¶ nos 1. a. i-ii. I am unaware of any statute
or caselaw prohibiting an award for breach of contract in favor of the Landlord due to the Landlord’s violation of the UTPCPL.
I disagree with the Suttons’ argument that my finding that the Deaktors violated the UTPCPL “compels” a finding against the
Deaktors on their breach of contract claim. As mentioned above, the Deaktors’ conduct that resulted in losses to the Suttons was
not disclosing the water infiltration, misrepresenting the air quality and misrepresenting the damages to the premises in the list
provided under 68 P.S. §250.512. The Suttons were required to relocate because one of their daughters is extraordinarily sensitive
to moisture and/or mold in the air. Mr. Sutton reported no problems and Ms. Sutton did not have any severe reaction. The Deaktors
provided a townhome that was habitable by persons of ordinary sensibilities, and the Suttons were required to pay rent to the
Deaktors as indicated in the lease. Since they failed to do so, they breached the lease, entitling the Deaktors to damages.
The Suttons also contend that my finding of a UTPCPL violation compels “a finding that the Landlord breached the Lease, that

the Landlord breached the implied warranty of habitability, that the Lease automatically terminated pursuant to Paragraph 10(B)
and (C) of the Lease, and that the Landlord breached the Landlord-Tenant Act.” Suttons’ concise statement, ¶ no. 1. b. iv. There is
no merit to this contention. The Deaktors’ deceptive conduct involved one child’s extraordinary sensitivities, but not any breach of
the lease. Similarly, a breach of the warranty of habitability does not arise from a condition that impacts only one resident who has
extraordinary sensitivities. Paragraph 10 of the lease, entitled “DESTRUCTION OF LEASED PROPERTY,” applies to situations
such as fire damage or storm damage. Therefore, the paragraph is not applicable to the Suttons’ situation. The only claim the
Suttons made under the Landlord and Tenant Act is that the Deaktors failed to return their security deposit. However, 68 P.S.
§250.512(a) allows landlords to refuse to return a security deposit that is less than the rent owed by the tenant, which is what was
encountered by the Deaktors. See footnote no. 3 above. Hence, the UTPCPL violation did not compel any of the findings suggested
by the Suttons.
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c. Landlord’s attorney fee award
The Suttons also contend that my award of attorney fees to the Deaktors in the amount of $40,000 is erroneous. They argue that

Paragraph 19F of the lease entitles the Deaktors to attorney fees only “in the event that Landlord prevails in Court,” which they
say did not occur. Suttons’ concise statement, ¶ nos. 2. a.i.-vi. Discussing whether the Landlord prevailed is unnecessary because
it is Paragraph 19E of the lease that is applicable. It allows the landlord to “sue TENANT to collect the unpaid TOTAL RENT…
damages, court costs and attorney fees.” Deaktors’ exhibit 6, ¶ no. 19E). Hence, the fact that the Deaktors sued the Suttons for
unpaid rent authorized me to award attorney fees to the Deaktors.
The Suttons also contend that my award of attorney fees to the Deaktors is not reasonable because it includes attorney time

spent after August 15, 2016, “the date of the Landlords’ wrongful rejection of the Defendants’ exercise of the Early Termination
option….” Suttons’ concise statement, ¶ no. 2. b. ii. In Skurnowicz v. Lucci, the Superior Court of Pennsylvania found a trial judge
to have abused his discretion when the only reason stated for a large attorney fees award was that defendants’ lack of a response
to plaintiffs’ settlement attempts forced them to file suit. 2002 PA Super 140, 798 A.2d 788 at 796. Since the Superior Court found
this basis for increasing an award “punitive,” the same could then be said about reducing an attorney fees award because a
settlement offer was made. While the Pennsylvania judiciary encourages the resolution of disputes by out-of-court settlement,
parties unable to do so should be entitled to have their “day in court” without repercussion. Also, I believe it simply is wrong to
penalize an attorney for not making a good guess on the amount of damages the trier of fact will award in the future. Therefore,
my decision to award attorney fees for time spent after the Deaktors rejected the Suttons’ exercise of the Early termination option
was correct.

d. Tenant’s damages award
The Suttons also contend that I made an error by failing to award them the $15,900 they paid to the Deaktors for the security

deposit and two months of rent. See Suttons’ concise statement, ¶ nos. 3. a. i.-iii. The Suttons say the case of Nexus Real Estate,
LLC v. Erickson (2017 PA Super 180, 174 A.3d 1) entitles them “to receive as UTPCPL damages all damages arising from the land-
lord-tenant relationship….” Suttons’ concise statement, ¶ no. 3.a.ii. However, Nexus Real Estate, LLC v. Erickson makes no such
pronouncement. It simply affirmed that I correctly awarded treble damages because there was evidence of intentional or reckless,
wrongful conduct by Nexus. The Suttons are entitled “to recover actual damages” that are the “result of the use or employment by
any person of a method, act or practice” that violates the UTPCPL. 73 P.S. §201-9.2(a). The Suttons’ moving, hotel and cleaning
expenses, as explained above, were a result of the Deaktors’ deceptive conduct. The security deposit and two months rent paid to
the Deaktors were not losses that were a result of the Deaktors’ deception. Instead, this was money spent to occupy a townhome
habitable by people of ordinary sensitivities for three months. Had the Deaktors disclosed the water infiltration problem, it is
possible the Suttons may have taken a “wait and see approach” and still rented the townhome. Had the Deaktors disclosed the
water infiltration problem and the Suttons decided not to sign the lease, they would have then rented elsewhere at a similar cost.
Hence, the Suttons would have spent the $15,900 whether there was, or was not, deceptive behavior. Therefore, my decision not to
award the Suttons the $15,900 they paid to the Deaktors was correct.
The Suttons also contend that I made an error because I ruled unfavorably to them on their counterclaim for breach of contract,

breach of the warranty of habitability and violation of the Landlord and Tenant Act. See Suttons’ concise statement¶ nos. 3.b.i-ii.
While I have addressed this alleged error above, there are two subjects that require additional explanation. The Suttons argue that
the Deaktors’ failure to disclose a code-deficient dryer vent violated the UTPCPL and their failure to repair it was a breach of
contract. However, if the dryer vent was contributing to the air quality that potentially threatened the life of the Suttons’ daughter
(T., p. 393), using a dryer at a laundromat was an obvious option. As to repairing the dryer vent, this actually was done by the
Deaktors shortly before the Suttons moved out. Last, the Suttons argue that Deaktors’ failure to repair the leaking windows
within a reasonable time was a breach of contract. But, the Deaktors replaced other windows while the Suttons occupied the
townhome and needed more time to replace the rest because they were not standard size windows. See Deaktors’ exhibit 27.
Therefore, I correctly ruled against the Suttons on their breach of contract, breach of warranty of habitability and violation of
the Landlord and Tenant Act claims.

BY THE COURT:
/s/Hertzberg, J.

1 The “early termination clause” of the lease is set forth in paragraph no. 18 E) of the lease. See Deaktors’ exhibit 6. Paragraph no.
18 of the lease, in its entirety, states:

18. DEFAULT

Each one of the following is an event of DEFAULT under this LEASE; an event of DEFAULT is also called a violation;

A.) TENANT’S failure to pay RENT & ADDITIONAL RENT when due and which is not paid within 10 (ten) days after 
LANDLORD gives TENANT written notice that this LEASE will terminate in 10 (ten) days after the date of notice;

or

B.) TENANT’S failure to do anything else that TENANT is required to do in this LEASE and which is not remedied in 
10 (ten) days after LANDLORD gives TENANT written notice that this LEASE will terminate in 10 (ten) days after 
the date of notice; or

C.) The giving of false information or false signatures by TENANT to LANDLORD at any time; or

D.) TENANT’S abandonment of the LEASED PROPERTY without LANDLORD’S written consent before the LEASE
ends

Sign__________________________________________ Date: __________________________

Sign__________________________________________ Date: __________________________

E) If TENANT wishes to DEFAULT through an EARLY TERMINATION of this Lease before the end of the specified 
Lease Term, Tenant must:
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1. Give LANDLORD 30 (thirty) day written NOTICE before TENANT’S actual move-out day. (Tenant is responsible for 
the leased property during this full 30 day term which also includes maintaining service with all applicable utilities 
providers and also being current of all remittances for the monthly rent during this full 30 day period as specified in 
Paragraph 2 of this Lease);

2. Written NOTICE will go into effect on the 1st of the preceding month after NOTICE is received. (Example: If 
NOTICE is received on June 15, 2018, NOTICE will go into effect July 1, 2018);

3. Forfeit to LANDLORD your full security deposit;

4. Pay LANDLORD non-refundable settlement fee equivalent to two (2) month’s rent (this will not be returned
to TENANT), payable by money order, certified check, or cashier’s check, DUE on the 1st day of the month that 
NOTICE takes effect. (Example: if NOTICE is received on June 15, 2018, NOTICE will go into effect July 1, 2018
and PENALTY FEE is also due on July 1, 2018);

5. Be up to date on rent, utilities, and any other applicable remittance as specified within this Lease;

6. Comply with an immediate property inspection subject to the convenience of LANDLORD as soon as NOTICE takes effect;

7. Pay LANDLORD if TENANT damaged the Leased Unit for any loss if TENANT broke promise in the Lease.
TENANT must follow all vacating procedures and is subject to the charges outlined within the “Vacating Procedures”
of this Lease;

8. Vacate the Leased property on or before the last day of the month that NOTICE is in effect by 5 PM Eastern Standard 
Time (Example: if NOTICE takes effect July 1, 2018, tenant must vacate property on or before July 31, 2018 by 5 PM 
EST).

9. In addition to the above 18E 1 through 18E-8; TENANT agrees to reimburse LANDLORD in a separate check payable
to SMDRE equal to the amount of $100.00 (one hundred U.S. Dollars) for City Ordinance Registration Fee if 
Ordinance is approved and passed by City of Pittsburgh in time of DEFAULT

Sign__________________________________________ Date: __________________________

Sign__________________________________________ Date: __________________________

2 Paragraph no. 26 of the lease states:

ENTIRE CONTRACT, NO CHANGE TO LEASE EXCEPT IN WRITING

This LEASE, including any ADDITION attached to this LEASE, is the entire contract between LANDLORD and TENANT. This
LEASE cannot be changed except in writing signed by LANDLORD and TENANT

Sign__________________________________________ Date: __________________________

Sign__________________________________________ Date: __________________________

3 Because I found no violation of the Landlord and Tenant Act, the Deaktors argue no damages could have resulted from the August
15, 2016 list sent to the Suttons under 68 P.S. §1650.512 in the Landlord and Tenant Act. However, the reason the Deaktors false
claims in the August 15, 2016 list did not violate the Landlord and Tenant Act is the Deaktors are permitted to take the Suttons’
security deposit to offset rent for July and the additional rent due under the early termination clause. Only if the falsified list of
damages were used to withhold the security deposit would there be a Landlord and Tenant Act violation.

Hoover Contracting Company, Inc. v.
David McNaughton and Sarah McNaughton

Home Improvement Consumer Protection Act—Post-trial Motions—Unjust Enrichment—Collateral Estoppel—Treble Damages

Contractor brought claims for breach of contract and unjust enrichment for unpaid invoices associated with a home construction
project and Homeowner filed a separate action for violations of the Home Improvement Consumer Protection Act (the “Act”). Jury
found in favor of the contractor on the unjust enrichment claim. Contractor then argued that it was immune from claims under the
Act because the jury found that the home owner was liable for money damages. Alternatively, the contractor argued that collateral
estoppel prevented the trial court from finding in favor of the homeowner’s claims under the Act. The trial court reviewed the Act
and found that because it did not provide such immunity to contractors, the Court was required to impose the penalties contained
in the Act. The trial court further found that collateral estoppel did not apply because the issues were not the same.

No. AR 15-4756, GD 15-20762. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—December 11, 2019.

OPINION
I. Introduction
The purpose of Pennsylvania’s Home Improvement Consumer Protection Act is to protect consumers from unscrupulous

contractors. Hoover Contracting Company, Inc. admits to flagrant violations of this consumer protection law during performance
of home improvements for David and Sarah McNaughton. Hoover Contracting, however, believes the favorable jury verdict in
the dispute over how much money is owed from the home improvements immunizes it from any liability under the consumer
protection act. Since the Home Improvement Consumer Protection Act does not provide for such immunity, I disagree.



page 64 volume 168  no.  6

II. Background
Brian Hoover, the owner and sole employee of Hoover Contracting Company, Inc., met with the McNaughtons at their home in

February of 2015. Mr. Hoover examined the home and discussed the McNaughtons’ plans to expand their home by building a new
addition with a home office on the first floor and a master bedroom on the second floor. The McNaughtons also proposed to gut
an existing bathroom and replace it with two separate, renovated, full bathrooms. Mr. Hoover provided the McNaughtons with
several different proposals containing descriptions of the work Hoover Contracting would perform and the “estimated cost for
labor/material.” Near the end of March, Mr. McNaughton sent Mr. Hoover a text message: “we are good to go” with the proposal
that reduced the total estimated cost to approximately $90,000 in exchange for the McNaughtons directly purchasing materials and
fixtures from suppliers. Mr. Hoover then introduced the McNaughtons to architect Darrell Kauric, who would prepare drawings
needed for the building permit. On May 5, 2015, Mr. Kauric produced the drawings, which became part of the approved building
permit. Then, without ever obtaining a home improvement contract signed by the McNaughtons, Mr. Hoover did obtain $20,000
from them before beginning construction of the addition on May 11, 2015.
Mr. Hoover had a verbal agreement to permit the McNaughtons to pay $70,000 as the work progressed and the balance after

completion, via refinance of their mortgage. Mr. Hoover, however, also verbally agreed to provide additional improvements or
“extras” that were not described in the proposal or the architect’s drawings. He agreed to provide the labor to install additional
flooring, doors and lighting, renovate the kitchen, replace the gable over the front doorway and replace the siding and shingles on
the existing home. Late in June he discussed his price total of $20,425 for the extras with Dave McNaughton, but not with Sarah
McNaughton. As the work described in the proposal and the “extras” proceeded further, Mr. Hoover found that he could not
continue to carry the cost unless Mr. and Mrs. McNaughton payed him more than the $70,000 he had received. Before paying more,
Sarah McNaughton, a certified pubic accountant, requested invoices and other documentation on how the $70,000 had been spent.
Mr. Hoover did not provide any documentation and instead decided to leave the job, without completing it, on August 28, 2015.
Shortly thereafter, Hoover Contracting sent the McNaughtons a letter “requesting that the balance due to our company of $23,600
be paid in full by or before the 23rd of Sept. 2015.” Jury trial exhibit ZZZ. The McNaughtons again requested documentation, which
Hoover Contracting did not provide, and no additional payment was made by this deadline.
On October 2, 2015, Hoover Contracting filed a complaint against the McNaughtons at docket no. AR 15-4756 in the arbitration

division for “$23,600.00 of Last drawl to complete work need on addition to house, not pd to Hoover Contracting in order for us to
continue work.” On November 25, 2015 the McNaughtons filed a complaint against Hoover Contracting at docket no. GD 15-20762
for an amount in excess of $35,000 containing counts for breach of contract, breach of warranty, negligence and violation of the
Pennsylvania Home Improvement Consumer Protection Act1. The McNaughtons filed preliminary objections to Hoover
Contracting’s complaint, and Hoover Contracting filed an amended complaint that demanded $37,660.00 plus pre-judgment
interest for breach of contract and unjust enrichment. Since the Pennsylvania Home Improvement Consumer Protection Act
(73 P.S. §§517.1-517.18, “HICPA” hereafter) prevents enforcement against homeowners of contracts that do not comply with
HICPA, I dismissed the breach of contract count in Hoover Contracting’s amended complaint. The Court consolidated docket
no. GD 15-20762 into no. AR 15-4756 and assigned responsibility for resolving the dispute to me.
Immediately after selection of a jury, the parties agreed not to submit the HICPA claim to the jury and for me to decide it at a

later date.2 See transcript of Jury Trial, February 12-22, 2019 (“T” hereafter), pp. 106-108. After 7 days of trial with testimony from
9 witnesses and the admission of multiple exhibits, the Jury decided the unjust enrichment claim in favor of Hoover Contracting
for $80,000 and the McNaughtons’ breach of contract, breach of warranty and negligence claims against the McNaughtons. When
I contacted counsel to schedule a non-jury trial on the HICPA claim, Hoover Contracting argued that the Jury’s decision precluded
the McNaughtons’ HICPA claim. After receiving briefs from the parties, I determined the HICPA claim should proceed to a non-
jury trial. Four witnesses testified during the June 11, 2019 non-jury trial. I then found the McNaughtons lost $10,512.57 due to
Hoover Contracting’s HICPA violations. Pursuant to HICPA, I awarded three times the McNaughtons’ losses, $31,537.71, and costs
and reasonable attorney fees of $27,968.78 for a total verdict against Hoover Contracting in the amount of $59,506.49. Both Hoover
Contracting and the McNaughtons filed motions for post-trial relief. I denied all of the post-trial motions. Only Hoover Contracting
has appealed to the Superior Court of Pennsylvania. The remainder of this opinion will address the alleged errors I made that
are set forth in Hoover Contracting’s Statement of Matters Complained of Pursuant to Pa. R.A.P. 1925 (“Statement of Errors”
hereafter).

III. Analysis of Topics Being Appealed

A. Compatibility of verdicts
Hoover Contracting’s primary allegation of an error by me is that my $59,506.49 non-jury verdict against it is contradictory to

the $80,000 jury verdict in its favor. See Statement of Errors, ¶ nos. 1, 2a, 2b, 2d, 4, 6, 10, 13 and 14. The Jury found that there was
a contract, but that Hoover Contracting did not breach it, and that Hoover Contracting did not breach any warranties and was not
negligent. Hoover Contracting argues that these findings by the Jury mean the Jury found the McNaughtons were not damaged by
the HICPA violations. Hoover Contracting also argues the Jury’s finding that the McNaughtons were unjustly enriched by $80,000
means the Jury found the McNaughtons were not damaged by the HICPA violations.
The purpose of HICPA is to protect consumers from “unscrupulous contractors.” Shafer Elec. & Const. v. Mantia, 626 Pa. 258,

96 A.3d 989 (2014). HICPA’s homeowner remedy for violations of the Act by Contractors is Pennsylvania’s Unfair Trade Practices
and Consumer Protection Law (see 73 P.S. §517.10), which authorizes a “private action to recover actual damages” to any person
who “suffers any ascertainable loss of money or property…as a result of” the violation. 73 P.S. §201-9.2. With HICPA containing
no provision for a jury trial, a judge likely will be deciding cases alleging violations. See Fazio v. Guardian Life Ins. Co. of America,
2012 PA Super 273, 62 A.3d 396 (appeal denied 62 A.3d 396). Since HICPA contains no provision precluding judges from deciding
cases alleging violations after a jury decision on common law claims in favor of the contractor, courts “cannot insert words into [it]
that are not there….” Shafer Elec. & Const. v. Mantia, 626 Pa. 258, 270, 96 A.3d 989 , 997. Hence, losing the dispute over how much
money is owed from the home improvements should not, under HICPA, result in a forfeiture of the protection provided the
consumer by HICPA. Therefore, HICPA does not support Hoover Contracting’s position.
The court created doctrines of res judicata and collateral estoppel also do not support Hoover Contracting’s position. For either

doctrine to apply, the issues decided by the Jury would have to be identical to the issues I decided in the non-jury trial. See Gregg
v. Ameriprise Financial, 2018 PA Super 252, 195 A.3d 930 at 935-936. But, there is no identity of issues relative to damages because
the Jury’s verdict against the McNaughtons on liability prevented it from ever reaching the issue of their damages. See Jury
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Verdict at GD 15-20762 dated 2/22/2019, Question 7. As to Hoover Contracting’s argument that the Jury’s decision that the
McNaughtons were unjustly enriched was also a decision that they were not damaged, the Pennsylvania Supreme Court’s descrip-
tion of a contractor’s unjustment enrichment claim under HICPA never mentions damages or losses by the homeowner. See Shafer
Elec. & Const. v. Mantia, 626 Pa. 258 at 264, 96 A.3d 989 at 993. It is the benefits to the defendant, not the detriments, that
are described. Id. An identity of issues also is lacking relative to the entirety of the HICPA claim, since it was not a part of
the jury trial.

Furthermore, there was important additional evidence and testimony at the non-jury trial that was not produced during the jury
trial. Hoover Contracting, in its closing argument, told the Jury:

Now, you’ve heard from the McNaughtons how horrible this is and all the walls are cracked and the ceiling is falling down.

Where are their pictures? You know? You got all of these problems. You are living in the house. You don’t think you
could produce one picture to show all of these problems? No. Of course not. You know why?

T, p. 1512. During the non-jury trial, the McNaughtons produced a photograph taken after the jury trial that clearly shows crack-
ing in the wall attached to the front living room header, where Mr. Hoover admitted he disregarded the architect’s structural
design. See transcript of Non-Jury Trial, June 11, 2019 (“NJT” hereafter) pp. 105-107 and non-jury trial exhibit OOO. Hence, even
accepting Hoover Construction’s argument that the Jury found the McNaughtons were not damaged by the HICPA violations, with
the additional evidence that was not presented to the Jury, the issue I decided would not be identical. Therefore, my verdict is not
contradictory to the jury verdict and is not erroneous3.

B. Causation
Hoover Contracting also alleges my non-jury verdict is erroneous due to lack of a causal connection between the HICPA and/or

Unfair Trade Practices and Consumer Protection Law (“UTPCPL” hereafter) violations and the McNaughtons’ damages. See
Statement of Errors, ¶ nos. 2c and 12. To properly respond, I first must explain the basis for my award of $10,512.57 in actual
damages sustained by the McNaughtons. Below is a list of each item of damages with references to testimony from the trial and
any exhibits for each.

1. Replace front living room header with beam and provide proper support; T, pp. 1187-1190:                      $ 8,500.00

2. Repair lawn disrupted by construction and pile of debris; T, pp. 696-698; jury trial exhibits JJ and KK:   $ 1,508.05

3. Replace blinds that were damaged or thrown away; T, pp. 701-702, jury trial exhibits NN and OO:           $    299.54

4. Clean sofa and chair stained by rain water; T, pp. 704-707, jury trial exhibits QQ and RR:                        $    204.98

Total:     $10,512.57

The causal connection between the HICPA violation and the $8,500 to replace the front living room header and provide support
should be very apparent. 73 P.S. §517.9 of HICPA, entitled “Prohibited acts,” states that “No person shall:….(6) Deviate from or
disregard plans or specifications, in any material respect, without a written change order dated and signed by both the contractor
and owner, which contains the accompanying price changes for each deviation.” The plans for the new master bedroom being
added to the McNaughtons’ home called for most of it to be constructed on a new second floor on top of their existing first floor
living room, after removal of the existing roof. Architect Kauric perceived the need to strengthen the front of the home to accom-
modate the additional load from the new second floor, especially given voids in the structure below due to a large window in the
living room and a two car garage door opening below it. Mr. Kauric’s design drawings, therefore, called for the installation of a
large new manufactured wood beam spanning the width of the living room and posts supporting the beam on each end to the
foundation. See T, p. 1007 and jury trial exhibit E, Sheet A-2. Hoover Contracting, however, without a written change order or
even verbal approval, did not install the beam or place the support posts outside the void in the wall below from the garage open-
ing. See T, p. 319. Therefore, the $8,500.00 to install a beam with proper support certainly was caused by Hoover Contracting’s
violation of the HICPA provision prohibiting deviations from plans absent a change order.
As to the other three items, Mr. Hoover told the McNaughtons he would pay these expenses, but then failed to do so. See T, pp.

328-330, 230-31 and 169. Under HICPA, abandoning the home improvement contract or project, without justification, also is a
“Prohibited act.” See 73 P.S. §517.9(5). Since Mr. Hoover acknowledged responsibility for these expenses, but instead abandoned
the project without paying them, these expenses also are causally related to a HICPA violation. The final three expenses also are
causally related to a violation of the UTPCPL. The UTPCPL prohibits “deceptive conduct which creates a likelihood of confusion
or of misunderstanding.” 73 P.S. §201-2(4)(xxi). Telling the McNaughtons he would pay these expenses and then not doing so is
deceptive conduct by Mr. Hoover that is causally related to the unpaid expense. Therefore, my verdict is causally connected to the
HICPA and UTPCPL violations and not erroneous.

C. Treble damages
Hoover Contracting also alleges I made an error by awarding the McNaughtons three times their actual damages. See Statement

of Errors, ¶ nos. 3 and 10. While Hoover Contracting acknowledges 73 P.S.201-9.2 in the UTPCPL authorizes such an award, it
alleges there was no evidence of any intentional or reckless, wrongful conduct to warrant the award. See Schwartz v. Rocky, 593
Pa. 536, 932 A.2d 885 at 898 (2007). Apparently Hoover Contracting conducted a highly selective review of the evidence because I
can find multiple examples of intentional or reckless, wrongful conduct.
The most prominent example of intentional or reckless, wrongful conduct is Hoover Contracting disregarding Architect

Kauric’s structural design above the living room window. Architect Kauric and Mr. Hoover walked through the home, before the
project started, and Mr. Kauric explained two approaches to the structural design and accepted and designed the approach
preferred by Mr. Hoover. NJT, pp. 65-66. Mr. Hoover, however, decided not to follow Mr. Kauric’s plans and did not install a large
new manufactured wooden beam spanning the width of the living room or the posts supporting the beam on each end to the
foundation. Mr. Hoover did not tell the McNaughtons or Architect Kauric before he constructed the new second floor without
this support, and the McNaughtons only became aware around July 4, 2015 when Mr. McNaughton noted beams lying in the front
yard. See NJT, pp. 77-79. In response to Mr. McNaughton’s text message about the beams lying in the front yard, Mr. Hoover texted
back that the beams had been delivered to their home due to a mistake by the lumber company. See NJT, p. 79. Mr. Hoover’s text
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message was false. Mr. Hoover provided the lumber company with Architect Kauric’s drawings and the lumber company
delivered the beams as specified by Architect Kauric. The truth was that Mr. Hoover had disregarded the Architect’s struc-
tural design.
Here are additional examples of Hoover Contracting’s intentional or reckless, wrongful conduct. Mr. Hoover represented that

he would be on the job supervising his subcontractors (unless purchasing materials or bidding other jobs), but he was not. See NJT,
p. 83. Even though Mr. Hoover knew “Sarah was more in charge of the money part” (T, p. 199), he discussed his price total of
$20,425 for the “extras” only with Dave McNaughton. Mr. Hoover accepted the blame for damage to the lawn, blinds, sofa and
chair, but after promising to pay to repair them, he failed to do so. Also, after Hoover Contracting left the job and demanded
payment, Sarah McNaughton asked for a letter from an engineer stating that the home is structurally sound. See NJT, p. 112.
Although Hoover Contracting represented that it had such a letter that would be sent to the McNaughtons (see jury trial exhibit
AAA), this was false as the McNaughtons never received the promised letter and it was not produced by Hoover Contracting
during either trial.

D. Leaving the job
Hoover Contracting also alleges I made an error by finding it “was not justified in leaving the job due to Defendants’ nonpay-

ment.” The relevance of Hoover Contracting leaving the job without completing the project is that it is a violation of this provision
of HICPA:

No person shall:
….
(5) Abandon or fail to perform, without justification, any home improvement contract or project engaged in or undertaken
by a contractor. For the purposes of this paragraph, the term “justification” shall include nonpayment by the owner as
required under the contract or any other violation of the contract by the owner.

73 P.S. §517.9. The justification provision does not apply because the payment was not “required under the contract” as there was
no valid “home improvement contract” due to Hoover Contracting never obtaining a writing signed by the owner and contractor
with all of the terms mandated by HICPA. See 73 P.S. §517.7. Therefore, my finding that Hoover Contracting was, pursuant to
HICPA, without justification in leaving the job was correct.

E. Attorney fees
Hoover Contracting also alleges I made multiple errors in awarding the McNaughtons $27,968.78 in costs and attorney fees. See

Statement of Errors, ¶ nos. 7, 8, 9 and 10. To address these claims, I must first describe the process that was utilized for my deci-
sion on costs and attorney fees. At the June 11, 2019 non-jury trial, a redacted version of the McNaughtons’ attorney bills were
offered into evidence during testimony by Sarah McNaughton. Hoover Contracting objected to the redacted bills for a variety of
reasons. See NJT, pp. 93-97. The redacted bills were provided to Hoover Contracting well before the trial and Hoover Contracting
did not ask the McNaughtons for the unredacted bills. See NJT, p. 98. The McNaughtons then offered the unredacted bills into
evidence, which were admitted over objections by Hoover Contracting. See T, p. 99-100 and non-jury trial exhibit MMM. When
Hoover Contracting complained that this was the first time seeing the bills,4 I permitted Hoover Contracting to take 30 days to
submit a written response to the bills and the McNaughtons 7 additional days to respond to Hoover Contracting’s submission. See
NJT, pp. 98-99 and 121-122. At no point during the non-jury trial did Hoover Contracting seek to cross examine Sarah McNaughton
about the bills or call the McNaughtons’ counsel or any other witness on the topic.
While I hoped that Hoover Contracting’s post-trial submission would identify entries in the attorneys’ bills that it believed to be

inappropriate, Hoover Contracting instead submitted a brief that argued the bills were inadmissible because they were hearsay,
unauthenticated, irrelevant and Sarah McNaughton was not competent to testify the bills were reasonable and necessary. The
McNaughtons’ response acknowledged that billings from these four time periods were primarily for work on common law claims:
before November 21, 2015; between December 9, 2015 and April 12, 2016; during October 2016; and, between February 12, 2019
and February 26, 2019 (these days include the entire jury trial). The McNaughtons also acknowledged 11 hours billed on December
11, 2018 was for an unrelated matter. Attached to the McNaughtons’ response is the Affidavit of Jennifer Richnafsky, Esq. dated
July 10, 2019 which states, among other things, that the time entries in the bills were made at or near the time the work was
performed and that producing the bills is an activity regularly conducted by the law firm employing her.

I then carefully reviewed all of the McNaughtons’ attorney bills, which contain dates ranging from 10/07/2015 to 06/03/2019,
the identity and hourly rate of each attorney, a specific description of the work performed and the amount of time spent on each
entry. Next, I used non-jury trial exhibit NNN, a one page summary of the billings, to assist in reducing the billings from the
aggregate amount of $283,486.255. I separated the bills into three time periods: (1) October, 2015 through May 2018; (2) June
2018 through February 26, 2019 and (3) February 27, 2019 through June 11, 2019. From the first time period, I subtracted all
billings before November 21, 2015, between December 9, 2015 and April 12, 2016 and during October 2016, which left
$44,635.55. With the McNaughtons’ counsel working on nine potential claims during that time period and prevailing on only two
of the nine, I considered multiplying $44,635.55 by 2/9. But, in reviewing the bills, I saw inefficiencies that led me to instead
multiply by 1/9, yielding a product of $4,959.50 for this first time period. From the second time period, I subtracted all billings
between February 12, 2019 and February 26, 2019, which left $174,865.75. As I did with the first time period, I multiplied by
1/9, then subtracted the 11 hours billed on December 10, 2018, leaving a net amount of $17,229.53. I did not subtract any time
periods from the third time period and arrived at $17,339.25. The third time period involved work mostly on the three statutory
claims. With the McNaughtons prevailing on two of the statutory claims6, I considered multiplying $17,339.25 by 2/3. However,
due to inefficiencies, I instead multiplied by 1/3, yielding a product of $5,779.75. Here is a summary of my calculations of the
McNaughtons’ counsel fee award:

(1) October, 2015-May, 2018: $44,635.55 x 1/9 =   4,959.50

(2) June, 2018-2/26/2019: $174,865.75 x 1/9 - (2,200) = 17,229.53

(3) 2/27/2019-6/11/2019: $ 17,339.25 x 1/3 =   5,779.75

Total $ 27,968.78
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Hoover Contracting alleges the McNaughtons’ attorney bills should not have been admitted into evidence because they are
hearsay, were not authenticated, were not accompanied by expert testimony as to being reasonable and necessary, were admitted
based on an affidavit of a witness not subject to cross examination and were not produced until near the end of the trial. See
Statement of Errors, ¶ no. 7. First, Wallace v. Pastore, 1999 PA Super 297, 742 A.2d 1090, also involving attorney fees under the
UTPCPL, holds that a memorandum of law and counsel’s bill, submitted at the end of the trial, are a sufficient basis from which
the Court can determine counsel fees. Second, the testimony of Ms. McNaughton, with the trial representations of Attorney
Richnafsky (see NJT, pp. 95-96), an officer of the court, or Attorney Richnafsky’s affidavit, meet the requirements for the “Records
of Regulary Conduct Activity” exception to the rule against hearsay (see Pa. R.E. no. 803(6)), authentication (see Pa. R.E. no. 901)
and are sufficient proof the bills are reasonable and necessary. Hoover Contracting also made no showing of a lack of trustworthi-
ness. See Pa. R.E. no. 803(6)(E). Third, Hoover Contracting could have cross examined Sarah McNaughton and Attorney
Richnafsky or asked for the trial to continue to another date to do so. See NJT, pp. 98-99 and 121-122. Finally, to avoid expert
witness fees that could be shifted to the opposing party, affidavits of counsel are frequently utilized for statutory fee claims in state
and federal courts. Given the lack of any pre-trial notice by Hoover Contracting that it expected the McNaughtons to hire another
expert and the precedent set in Wallace v. Pastore, the McNaughtons use of an affidavit of counsel was appropriate. Therefore,
admitting their attorney bills into evidence was correct.
Hoover Contracting alleges I made an error by awarding an amount of attorney fees nearly three times the amount of the

actual damages. See Statement of Errors, ¶ no. 8. While Hoover Contracting alleges the $27,968.78 award is excessive, the
McNaughtons’ attorneys submitted itemized bills that totaled $283,486.25 and I believe the significant reductions I made resulted
in an award that was more than reasonable to Hoover Contracting. Hoover Contracting also complains about the attorney fee being
nearly three times the size of the UPPCPL damages award, but, there is no rule prohibiting attorney fee awards that are larger
than UTPCPL damage awards. In fact, the Superior Court has approved an attorney fee award that was more than eleven times
the amount of the UTPCPL damages. See Neal v. Bavarian Motors, 2005 PA Super 305, 882 A.2d 1022. Thus, it was not an error for
me to award an amount of attorney fees nearly three times the amount of the actual damages.
Hoover Contracting alleges I made an error by awarding costs and attorney fees unrelated to the non-jury trial on the statu-

tory claims. See Statement of Errors, ¶ no. 9. In my review of all of the billings, I saw work related to the statutory claims being
performed throughout the approximately four year period. I believe the calculations described above resulted in an award
amount no greater than was necessary for representation of the McNaughtons on only the HICPA and UTPCPL claims. The
award amount may understate the McNaughtons’ attorney fees for the statutory claims since it contains no billings from the
lengthy jury trial, when “most of the evidence and testimony relevant to the …statutory claims” was offered. NJT, p. 7 (see
McNaughtons’ non-jury trial opening statement, NJT, pp. 3-47). Furthermore, the Superior Court of Pennsylvania has acknowl-
edged the difficulty of parsing out the time spent on statutory claims from other claims and has been satisfied when counsel
makes an effort to apportion the time spent on the statutory claims. See Neal v. Bavarian Motors, 882 A.2d 1022 at 1032 and
Boehm v. Riversource Life, 117 A.3d 308 at 335 (2015). Counsel for the NcNaughtons, by acknowledging work performed
during the previously mentioned four time periods was primarily on the common law claims, adequately apportioned the time
spent on the statutory claims. Therefore, I did not award the McNaughtons costs and attorney fees unrelated to the HICPA and
UTPCPL claims.

F. Pre-judgment interest
The final allegation of an error that I will address is Hoover Contracting’s claim that I made an error by denying any pre-judg-

ment interest. See Statement of Errors, ¶ no. 11. Pre-judgment interest is available as a matter of right for a breach of contract.
However, Hoover Contracting was not permitted to pursue a breach of contract claim against the McNaughtons because its
contract with the McNaughtons violated ten of the requirements of 73 P.S. §517.7 in HICPA. Because Hoover Contracting could
pursue only an unjust enrichment claim, I believe pre-judgment interest is a matter of judicial discretion to be awarded “as
justice requires.” Cresci Const. Services, Inc. v. Martin, 2013 PA Super 66, 64 A.3d 254, 259, citing Restatement (Second) Contracts
§354(2). I do not believe that justice requires an award of pre-judgment interest to Hoover Contracting. The purpose of limiting
contractors who violate 73 P.S. §517.7 in HICPA to an unjust enrichment claim is to penalize them by prohibiting use of the
superior remedies available for breach of contract. See Shafer Elec. & Const. v. Mantia, 626 Pa. 258 at 267-268, 96 A.3d 989 at 996.
With Hoover Construction claiming $23,600 for breach of contract damages and receiving a jury verdict of $80,000 for unjust
enrichment, Hoover Contracting has been rewarded instead of penalized for violating HICPA. Hence it would be unjust for me
to increase this unintended reward for the violation of HICPA by adding pre-judgment interest to the $80,000 verdict. Therefore,
I was correct o deny pre-judgment interest to Hoover Contracting.

BY THE COURT:
/s/Hertzberg, J.

1 There also were counts for violation of the Pennsylvania Unfair Trade Practices and Consumer Protection Law and the
Pennsylvania Fair Credit Extension Uniformity Act.
2 A HICPA violation is deemed a violation of the Unfair Trade Practices and Consumer Protection Law (see 73 P.S. §517.10) and
there is no right to a jury trial under the Unfair Trade Practices and Consumer Protection Law. See Fazio v. Guardian Life Ins. Co.
of America, 2012 PA Super 273, 62 A.3d 396 (appeal denied 62 A.3d 396).
3 This certainly is not the only time that a trial judge has made a finding in favor of a party on a statutory claim after a jury find-
ing against that party on common law claims. I am aware of three cases with reported Superior Court decisions where this
occurred: Boehm v. Riversource life Ins. Co., 1015 PA Super 120, 117 A.3d 308, E. S. Management v. Gao, 2017 PA Super 362,
176 A.3d 859 and Gregg v. Ameriprise Financial, supra. Also, in a non-jury trial recently appealed to the Superior Court, I found
it appropriate to rule that a tenant breached the lease with the landlord by not paying rent owed and that the landlord violated
the UTPCPL through deceptive conduct. See Deaktor v. Sutton, GD 16-12764 (Opinion dated 10/28/2019), Nos. 1548 and 1565
WDA 2019.
4 Had Hoover Contracting conducted diligent discovery and/or filed a motion to compel discovery, the situation would have been
avoided. See NJT, p. 98, l.11-17.
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5 The McNaughtons could only afford to pay their attorneys $43,000, but, their attorneys agreed the balance would be contingent
on recovering it from Hoover Contracting via an award of counsel fees under HICPA and the UTPCPL. See NJT, pp. 103-104.
6 The McNaughtons did not prevail on their Fair Credit Extension Uniformity Act claim.
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Bhoop Sehrawat, Trustee
under the Rattan Real Estate Trust v.

Rite Aid of Pennsylvania, Inc.
Easement—Power of Attorney

Defendant’s use of parking lot was constructive notice to Plaintiff of Defendant written easement over Plaintiff ’s property.
Failure of Defendant to produce valid power of attorney granting Seller rights to enter into real estate transactions on behalf
of his wife, and failure to record easement for 16 years after Plaintiff purchased the property rendered Easement Agreement
void ab initio and stricken from the Department of Court records.

No. GD-17-009057. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—November 30, 2019.

MEMORANDUM IN SUPPORT
and ORDER OF COURT

Introduction
The parties to the captioned action have filed cross-motions for summary judgment. For the reasons set forth herein, we

conclude that Plaintiff ’s Motion must be granted, and Defendant’s must be denied.
The dispute involves a shared parking lot between two commercial properties. The entrance driveway and most of the lot is

located on property owned by Plaintiff. Defendant has title only to the land occupied by the ten parking spaces closest to its building.
The instant dispute involves Plaintiff ’s claim that he had no notice, actual or constructive, of the existence of a written easement
in favor of Defendant for access from the street to its ten spaces when he purchased the property in question. Defendant’s argu-
ment and counterclaim is that it was granted an express easement via a written grant dated September 4, 2001. Alternatively,
Defendant argues that it has either an easement by estoppel or an irrevocable license.

Undisputed Facts

1) There is a single parking lot located between the buildings of the parties.

2) There is a single entrance into the parking lot from the street.

3) Plaintiff has title to most of the parking lot, including the portion where the only entrance to the lot is located; if
Defendant cannot use that entrance, it cannot use the spaces on its own land.

4) The listing of the Plaintiff ’s property for sale referred to a shared parking lot.

5) Plaintiff purchased the property on which his building stands along with the portion of the parking lot on March 16,
2011, subject to the existing lease to Family Dollar Stores of Pennsylvania, Inc., which also showed that Defendant had
the right to use 10 spaces on the lot and Family Dollar had the right to use the 10 spaces on its side of the lot. (The
evidence suggests that the public used spaces on either side of the lot regardless of which business was being visited.
The evidence also suggests that at times members of the public would park there and visit neither party’s business.
There is no indication that either party claimed the other was using more than its allotted share.)

6) There is no contention that Plaintiff was not given a copy of this lease as required by the Addendum to the
Agreement of Sale.

7) The husband of Plaintiffs seller’s predecessor in title had purported to grant an easement to Defendant on
September 4, 2001, for access over the driveway to its ten spaces in the area of the lot closest to its building.

8) The written easement was not recorded until April 28, 2017.

9) Plaintiff was unrepresented by counsel both at the time he signed the agreement of sale and at closing.

10) Prior to closing, Plaintiff himself made inquiry via his agent about whether there were any writings related to
easements.

11) Plaintiff denies having received any response from his agent, and the agent’s testimony, years later, is that he has
no recall of any written easement having been brought to his attention.

12) The Seller’s agent also recalls nothing about an easement.

13) An affidavit from a representative of the Seller states that she responded to an inquiry by forwarding a copy of the
easement to the Seller’s agent. No copy of a power of attorney was included.

14) All witnesses who were deposed indicated that knowledge of a written easement would have been a highly
significant event that each would have remembered.

15) Plaintiff admits he did nothing further when he received no reply to his inquiry.

16) Defendant admits that it did not record the Disputed Document until years after Plaintiff purchased his
property.

17) Defendant admits that it has no evidence to support its contention that it contributed to the maintenance of the
parking lot.

18) Defendant has no copy of any power of attorney giving Charles Beckman the right to do anything regarding his
wife, including a right to handle her real estate.

19) There is no indication by the Notary that a power of attorney was presented at the time of signing or that Charles
Beckman had signed pursuant to a power of attorney.
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20) The Disputed Document as signed had two blanks in it, apparently to insert the relevant Deed Book volume
and page.

The blanks were not filled in until years later, a few months prior to recording.

Discussion
The main issue in the case is whether or not Plaintiff had sufficient notice, constructive or actual, of an easement in favor of

Defendant, at the time of the closing of the sale of the subject premises to Plaintiff.
Another question is whether or not the written grant should be stricken. In other words, should the recorded easement remain

of record to alert future purchasers from Plaintiff of the alleged burden on his premises or should it be stricken as an unwarranted
cloud on Plaintiff ’s title because there is no proof that the signer of the document had a valid power of attorney at the time it
was signed.

As to the question of whether the written easement is enforceable as to Plaintiff, the undisputed facts, listed above, indicate
that there is overwhelming evidence of constructive notice of Defendant’s use of the parking lot. However, once the authority
of Mr. Beckman to make the grant contained in the Disputed Document was raised, the burden shifted to Defendant to adduce
evidence that there was indeed a power of attorney, including one that permitted the handling of real estate matters. Defendant
was unable to do so. We note that the failure to record the Disputed Document around the time it was signed, along with the
absence of any copy of a power of attorney from Jean Beckman to Charles Beckman, suggests that it is just as likely as not that
there was no power of attorney at all. The Disputed Document is void ab initio and must be stricken.

Regarding the question of whether or not Defendant has an irrevocable license or an easement by estoppel to use the driveway
and other parts of Plaintiff ’s property to access its own ten parking spaces near its building, the Court is compelled to conclude
that under the undisputed evidence and the relevant and undisputed law of Pennsylvania regarding contribution to the mainte-
nance of the parking lot, Defendant has neither.

Conclusion
Defendant’s Motion for Summary Judgment must be denied and that of Plaintiff must be granted.
See order filed herewith.

BY THE COURT:
/s/Friedman, J.

Dated: November 30, 2019 
ORDER

AND NOW, to-wit this 30th day of November 2019, for the reasons set forth in the accompanying Memorandum in Support, it is
hereby ordered as follows:

1. Defendant’s Motion for Summary Judgment is Denied.

2. Plaintiff ’s Motion for Summary Judgment is Granted, and it is hereby ordered that the “Easement Agreement”
dated September 4, 2001 and recorded on April 28, 2017, at Deed Book 16777, page 478, is void ab initio and must be
stricken from the record by the Office of the Department of Real Estate of Allegheny County (formerly the Recorder
of Deeds).

BY THE COURT:
/s/Friedman, J.

Theodore M. Trbovich v.
Steeplechase Community Services, Association, Inc., Judith A. Lewis, President,

James Cibrone, Vice President, Deborah Bridgewater, Secretary, Scott Hinsch, Treasurer,
and Thomas Striegel

Declaratory Relief—Injunction—Homeowner’s Association

Amendment to Homeowner’s Association banning non-owners (including family and rent-paying tenants), from living in any
house in homeowner’s community was stricken after Homeowner’s Association solicited and accepted votes after Amendment
was defeated at meeting. Members of homeowner’s community suffered harm and have standing to pursue action based on
right as homeowner to have property rights unimpeded and value of property undiminished.

No. GD-18-008019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Friedman, J.—December 16, 2019.

MEMORANDUM IN SUPPORT OF ORDER
AND ORDER OF COURT

Introduction
Plaintiff and Defendants in the captioned action for declaratory and injunctive relief have filed cross-motions for summary

judgment. The case involves the decision of Defendants (collectively, “the Board”) to continue, after the stated deadline for voting
had passed, to accept proxies from the homeowners/members (“homeowners”) in the Steeplechase Community Services
Association, Inc. (“the Community”), a homeowners’ association governed by statute and its own by-laws. As a result, the Board
eventually informed the homeowners of the Association that a proposed amendment (“the Amendment”) to the Steeplechase
Declaration of Covenants, Conditions and Restrictions (“the Declaration”) had been approved. Plaintiff, one of the homeowners,
filed this action, asking the Court to declare that the Board’s conduct violated Article IV, Section 1 of the Amended and Restated
By-Laws dated November 9, 2016 (“the By-Laws”). Plaintiff also asks the Court to strike the recording of the Amendment, to
permanently enjoin the implementation of the amendment, to award counsel fees and costs to Plaintiff against the Board, and to
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surcharge the individual Defendants for the Board’s counsel fees and costs.
The Defendants argue that they were entitled to continue to solicit and count votes after the amendment had been defeated.

They cite no law in support of this contention, relying instead on the law related to preliminary injunctive relief. The Board also
contends that Plaintiff has no standing to pursue this action and has suffered no cognizable harm since he does not intend to rent
out his home at the present time. Plaintiff points out that he has suffered harm because, pursuant to the Amendment, he cannot
even ask his children to stay in his home when, as planned, he retires and spends a large portion of the year in another state.

We conclude that Defendants’ Motion for Summary Judgment must be denied and that of Plaintiff must be granted in part, for
the reasons set forth below.

Discussion
The Board had received some complaints regarding boisterous and offensive conduct on the part of relatives and tenants who

were residing, with permission, in some of the homes in the Community while the homeowners were out of town. The Board decided
to amend the Declaration to ban anyone who was not an owner from living in any house in the Community. This applied to adult
children and other family members of the owner as well as to rent-paying tenants. Current homeowners and residents were grand-
fathered in, but going forward, no one else in the Community would be able to have anyone reside in their home unless the owner
was also present.

The Board further set a date for the final vote on the amendment, November 9, 2017, and stated in its notice of the vote that
that was the date for a final vote at a meeting of the homeowners. At the time of the vote, there is no dispute that a quorum was
present consisting of the required 10% of the 348 homeowners as well as others present by proxy on the date called for the meet-
ing, for a total of 207 votes cast. The amendment was defeated, 151 to 56.

Nevertheless, the Board continued to solicit proxy votes and by June 22, 2018, they announced that there were enough votes
in favor of the amendment and began proceedings to enforce it. This action was then filed, also on June 22, 2018. The
Amendment to the Declaration was later filed in the Office of the Department of Real Estate of Allegheny County (formerly
the Recorder of Deeds), on June 26, 2018, and, a few months later, an amended complaint adding Count III was filed, with
leave of court.

We conclude that Plaintiff has indeed been harmed by this amendment as has every member of the Community, including
those who voted for it. One need not be a real estate expert to know that the fair market value of a home that cannot be rented
out or used by family or friends will be less than the value of the identical home without such restrictions. The current owners,
including Plaintiff, will be unable to sell their property for the same price as they could get without the new restrictions.
Plaintiff, therefore, has suffered harm that is not compensable in money damages and has standing to pursue this action based
on his right as a homeowner to have his property rights unimpeded and the value of his property undiminished by such an
extraordinary restriction. Because there is no evidence to support the amount of such loss of value, we cannot award such
damages without a trial.

The Board also contends that it did nothing improper when it solicited more proxies after the Amendment was defeated at the
November meeting. We conclude that the Board’s subsequent conduct re-raising the defeated amendment with the homeowners/
members was highly improper. There was no proposed amendment pending when they solicited additional votes.

Conclusion
We therefore issue the declaration in the attached order and permanently enjoin the Defendants and their successors from

enforcing the Amendment. We further conclude that the Amendment must be stricken from the record by the Office of the
Department of Real Estate of Allegheny County (formerly the Recorder of Deeds). However, we cannot award monetary damages
for Plaintiff ’s loss of property value nor can we award counsel fees without a trial of that issue to determine whether the conduct
of the individual Board members and of the Board itself was merely negligent or was in bad faith and in disregard of their
fiduciary duties to the homeowners.

See order filed.
BY THE COURT:
/s/Friedman, J.

December 16, 2019
ORDER

AND NOW, to-wit this 16th day of December 2019, after consideration of the parties’ cross-motions for summary judgment
and the briefs and exhibits filed therewith, for the reasons set forth in the accompanying Memorandum in Support of Order, we
conclude that the Motion of Defendants must be and hereby is DENIED, and the Motion of Plaintiff must be and hereby is
GRANTED in part, and it is hereby DECLARED as follows:

1. The vote tally of the homeowners/members of the Defendant Steeplechase Community Services Association, Inc.
that was announced at the meeting of November 9, 2017, as 151 in favor of the proposed Amendment to the Declaration
and 56 opposed, is the final tally.

2. The vote in favor of the Amendment was less than the 234 required for passage of an amendment to the Declaration,
so the Amendment was defeated.

3. The subsequent solicitation and recording of additional proxies was in violation of the Notice of the November 9, 2017
meeting as well as a violation of Article IV, Section 1 of the Amended and Restated By-Laws dated November 9, 2016.

4. The Amendment to the Declaration recorded in Deed Book Volume 17261 Page 517 (Document Number 2018-19150)
is therefore void and must be and hereby is stricken from the records of the Office of the Department of Real Estate
of Allegheny County, which is directed to note its records accordingly.

It is FURTHER ORDERED that a non-jury trial be held on a mutually convenient date to address the issues of lost property
value and assessment of counsel fees, including whether or not the individual Defendants should be surcharged for any fees and
costs the Association may be found to owe to Plaintiff under the UCPA, section 5412.

BY THE COURT:
/s/Friedman, J.
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Commonwealth of Pennsylvania v.
Jevon Everett

Criminal Appeal—PCRA—Homicide—newly discovered evidence

PCRA petition is untimely when Defendant knew of witness’s recantation of trial testimony at least on date he filed the affidavit
in federal court, which was more than 1 year earlier.

No. CC 2006-12952. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—October 29, 2019.

OPINION
This is an appeal from this Court’s denial of Petitioner’s Post-Conviction Relief Act petition. On August 28, 2008,

Petitioner, Jevon Everett, (hereinafter, “Mr. Everett” or “Petitioner”), was convicted of first-degree murder and he was
subsequently sentenced to life imprisonment on December 11, 2008. Petitioner’s direct appeal was unsuccessful and the
Pennsylvania Supreme Court denied his petition for allowance of appeal on October 31, 2011. His first Post-Conviction
Relief Act (hereafter “PCRA”) petition was denied on December 5, 2013. The Superior Court affirmed the denial on
February 10, 2015. Petitioner then filed a Petition for Writ of Habeas Corpus in federal court on December 14, 2015. This
petition was denied on December 13, 2018.

On February 11, 2019, Petitioner filed a pro se PCRA petition seeking a new trial based on newly discovered evidence, i.e. that
a key Commonwealth witness had been coerced into lying and providing damaging evidence against him at trial. On May 9, 2019,
the Commonwealth filed a written response thereto. This Court issued a notice of intent to dismiss the instant petition due to the
fact that it was untimely. On July 16, 2019, this Court entered the order dismissing the PCRA petition. Petitioner filed a Notice of
Appeal and a Concise Statement of Matters Complained of on Appeal raising various issues. None of the issues warrant attention
due to the fact that Petitioner’s PCRA petition is untimely.

Generally, a petition for PCRA relief, including a second or subsequent petition, must be filed within one year of the date the
judgment is final. Commonwealth v. Grafton, 928 A.2d 1112, 1113 (Pa.Super. 2007); Commonwealth. v. Alcorn, 703 A.2d 1054 (Pa.
Super. 1997). The PCRA’s time restrictions are jurisdictional in nature and if a PCRA petition is untimely, neither the appellate
court nor the trial court has jurisdiction over the petition. Without jurisdiction, the courts are without legal authority to address
the substantive claims contained in the petition. Commonwealth v. Derrickson, 923 A.2d 466 (Pa.Super. 2007). Title 42 Pa.C.S.A.
§ 9543 states, in pertinent part,

(a) General rule. --To be eligible for relief under this subchapter, the petitioner must plead and prove by a preponderance
of the evidence all of the following:

(1) That the petitioner has been convicted of a crime under the laws of this Commonwealth and is at the time relief is
granted:

(i) currently serving a sentence of imprisonment, probation or parole for the crime;

*      *      *

(2) That the conviction or sentence resulted from one or more of the following:

(i) A violation of the Constitution of this Commonwealth or the Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-determining process that no reliable adjudication of
guilt or innocence could have taken place.

(ii) Ineffective assistance of counsel which, in the circumstances of the particular case, so undermined the truth-deter-
mining process that no reliable adjudication of guilt or innocence could have taken place.

(iii) A plea of guilty unlawfully induced where the circumstances make it likely that the inducement caused the
petitioner to plead guilty and the petitioner is innocent.

(iv) The improper obstruction by government officials of the petitioner’s right of appeal where a meritorious appeal-
able issue existed and was properly preserved in the trial court.

(v) Deleted.

(vi) The unavailability at the time of trial of exculpatory evidence that has subsequently become available and would
have changed the outcome of the trial if it had been introduced.

(vii) The imposition of a sentence greater than the lawful maximum.

(viii) A proceeding in a tribunal without jurisdiction.

(3) That the allegation of error has not been previously litigated or waived.

(4) That the failure to litigate the issue prior to or during trial, during unitary review or on direct appeal could not
have been the result of any rational, strategic or tactical decision by counsel.

(b) Exception. --Even if the petitioner has met the requirements of subsection (a), the petition shall be dismissed if it
appears at any time that, because of delay in filing the petition, the Commonwealth has been prejudiced either in its
ability to respond to the petition or in its ability to re-try the petitioner. A petition may be dismissed due to delay
in the filing by the petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the
petitioner shows that the petition is based on grounds of which the petitioner could not have discovered by the
exercise of reasonable diligence before the delay became prejudicial to the Commonwealth.

With respect to timeliness requirements, Title 42 Pa.C.S. § 9545(b) states:

(b) Time for filing petition. ---
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(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final, unless the petition alleges and the petitioner proves that:

(i) the failure to raise the claim previously was the result of interference by government officials with the presen-
tation of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the
United States;

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained
by the exercise of due diligence; or

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United State or the
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply
retroactively.

If an exception to the timeliness requirements exists, a petition pursuant to the PCRA must be filed within one year of the date
that the claim could have been presented. See 42 Pa.C.S. § 9545 (b) (2).

The record in this case discloses that Petitioner filed the instant PCRA petition on February 11, 2019. He was sentenced in this
case on December 11, 2008. The Pennsylvania Supreme Court denied Petitioner’s petition for allowance of appeal on October 31,
2011. Therefore, Petitioner’s judgment became final on January 29, 2012, which was 90 days after he could have sought a writ of
certiorari with the United States Supreme Court. See 42 Pa.C.S.A. §9545(b)(3); U.S.Sup.Ct.R. 13. Ordinarily, Petitioner would have
had one year, or until January 29, 2013, to file PCRA petitions. Therefore, the instant PCRA petition is untimely unless any of the
possible exceptions apply.

There are only three exceptions to the PCRA time-bar: (a) interference by government officials in the presentation of the claim;
(2) newly discovered facts or evidence that could not have been ascertained by the exercise of due diligence; or (3) a newly-
recognized and retroactively applied constitutional right. 42 Pa.C.S. § 9545 (b) (1) (i), (ii) & (iii); Commonwealth v. Beasley, 741
A.2d 1258, 1261 (Pa. 1999). No other exceptions are recognized. Additionally, if one of the exceptions applies, a petitioner must file
the petition within one year of the date that the claim could have been presented. 42 Pa.C.S. § 9545 (b) (2).

The timeliness exception requires a petitioner to demonstrate that he did not know the facts upon which he based his
petition and could not have learned those facts earlier by the exercise of due diligence and it demands that a petitioner take
reasonable steps to protect his own interests. 42 Pa.C.S.A. § 9545(b)(1)(ii). Commonwealth v. Bennett, 593 Pa. 382, 395, 930
A.2d 1264, 1271 (2007); Commonwealth v. Carr, 768 A.2d 1164, 1168 (Pa.Super.2001). A petitioner must explain why he could
not have learned the new fact(s) earlier with the exercise of due diligence. Commonwealth v. Breakiron, 566 Pa. 323, 330-
31, 781 A.2d 94, 98 (2001); Commonwealth v. Monaco, 996 A.2d 1076, 1080 (Pa.Super.2010), appeal denied, 610 Pa. 607, 20
A.3d 1210 (2011).

Petitioner claims that his petition is timely because of newly discovered evidence. The newly discovered evidence, Petitioner
claims, is information supplied by Taj McBride, a prosecution witness, that Taj McBride was coerced into testifying on behalf of
the Commonwealth after being threatened by the investigating detectives. According to Petitioner, Taj McBride was told by detec-
tives that Petitioner had put a “hit” on him for the purpose of convincing McBride to testify against Petitioner at trial. Petitioner
claims that McBride is now prepared to come forward and testify that he was coerced by detectives to lie during his trial testimony
in order to incriminate Petitioner at trial.

Even assuming that Taj McBride is willing to come forward with evidence favorable to Petitioner, it is clear that Petitioner was
aware of Taj McBride’s recantation and revelations as far back as January 11, 2018. On that date, Petitioner filed various affidavits
in the federal habeas corpus matter docketed at Civil Action No. 15-1639 in the United States District Court for the Western District
of Pennsylvania. Among the affidavits filed at docket entry number 16 are affidavits from Sixtwo Fontanez and Taj McBride, fully
detailing the alleged threats made to Taj McBride and the testimony he intended to recant in this matter. The affidavit purportedly
authored by Taj McBride appeared to have been signed on November 6, 2017 and was served on various parties to this action on
November 12, 2017. This Court believes that Petitioner was, therefore, aware of Mr. McBride’s alleged recantation no later than
November 12, 2017.

It is clear that the petitioner had the affidavits in his possession prior to filing them on January 11, 2018 (the petitioner was
incarcerated and had to file them by mail as evidenced by the envelope on the docket). Even using the latest date of January 11,
2018 as the date Petitioner learned of this “newly discovered evidence,” the instant PCRA petition is untimely. The PCRA petition
should have been filed by or before November 17, 2018.

Even if the petitioner is deemed to not have become aware of Mr. McBride’s recantation until January 11, 2018, the date on
which Mr. McBride’s affidavit was filed in the petitioner’s federal habeas corpus cases, the PCRA petition should have been filed
in this Court on or before January 11, 2019. It was not, however, filed until February 11, 2019 and is, therefore, untimely. Because
the instant PCRA petition was untimely, this Court was without jurisdiction to entertain the merits of the petition and the order
denying it should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: October 29, 2019
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Commonwealth of Pennsylvania v.
Dorian Davenport

Criminal Appeal—VUFA—possesion of gun in a car

Under the totality of the circumstances, police had reasonable suspicion to stop the vehicle, distinguishing Commonwealth v. Hicks.

No. CC 201901552. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—November 15, 2019.

MEMORANDUM OPINION AND ORDER OF COURT
Before the Court is the Omnibus Pre-Trial Motion-Motion to Suppress Physical Evidence filed on behalf of defendant, Dorian

Davenport. For the reasons that follow, the Motion will be DENIED.

FINDINGS OF FACT
1. On January 27, 2019 Pittsburgh Police officers Maxwell Palinski and Macioce were on foot patrol in the area of an after-hours

nightclub, the Savvy, in the Northside section of Pittsburgh. TR 4-5.1

2. Officer Palinski has been called to the area around the Savvy Club numerous times, for calls of shots fired or fights. He has
made several arrests for drug and gun crimes. TR 5.

3. On January 27 he was alerted by Officer Macioce to the presence of a firearm under the driver’s seat of a motor vehicle
parked near the club. TR 6.

4. He shone his flashlight into the vehicle and observed “...approximately an inch or two inches of the barrel protruding from
under the seat.” He also saw an open bottle of Corona beer and a light bill addressed to Dorian Davenport. TR 6-7.

5. He returned to his car and ran the license plate number, learning that the vehicle was registered to the defendant, Dorian
Davenport. He then ran the defendant’s name through the National Crime Information Center (NCIC) and obtained a photograph
of the defendant. While using the NCIC, he also determined that the defendant did not have a license to carry a concealed weapon.
TR 8-9.

6. He, officer Macioce and two other officers who responded as backup watched the vehicle for approximately an hour before
an individual, later determined to be the defendant, exited the club and approach the vehicle.

7. Officer Macioce radioed to officer Palinski that the person who entered the vehicle “generally matched the photo...” that had
been pulled up with the driver’s license information. TR 11.

8. The defendant used a key fob to unlock the vehicle and entered it but, before he could drive off, Officer Palinski pulled behind
him with his lights activated, commencing a traffic stop. TR 12

9. He was joined by the other officers and the defendant was removed from the vehicle and detained. The firearm was seized
from underneath the driver’s seat. TR 13-14.

10. The defendant acknowledged that he did not possess a concealed carry license. He did produce ID that verified that he was
Dorian Davenport.

11. Drugs and drug paraphernalia were also located in the vehicle. TR 16.
12. He was placed under arrest and the vehicle towed to the impound lot.

DISCUSSION
Resolution of this matter depends on a determination of what facts the officer possessed and whether those facts gave the

officer reasonable basis to suspect that the defendant was engaged in criminal activity. The officer knew the following: There was
what he reasonably believed to be a firearm under the driver’s seat of a parked motor vehicle; that motor vehicle was registered
to the defendant; the defendant was not licensed to carry a firearm and someone matching the defendants’ description entered the
vehicle, alone. None of these facts, standing alone, would be sufficient to justify a stop of the defendant or his vehicle. Taken together,
however, the Court is satisfied that they created reasonable grounds to believe that the defendant illegally possessed the firearm
in his car.

The defendant’s reliance on Commonwealth v. Hicks, 208 A.3d 916 (Pa.2018), is misplaced. The Supreme Court set forth in
Hicks the facts the Commonwealth claimed justified the stop:

[a]t 3:00 a.m., police received information from the operator of the city-owned surveillance camera that an individual at
the Gulf Station displayed a firearm to another patron of the station, and that the person with the firearm was driving a
silver Chevrolet Impala. The video from the camera clearly shows the firearm concealed in [Hick’s] waistband that,
despite the hour, there are a number of individuals at this location. Officer Pammer also testified that the Gulf Station is
located in a high crime neighborhood where police regularly receive calls regarding drug dealing, people with weapons
and loitering.”

208 A.2d at 929. Based on this information, a traffic stop was conducted. Although the officers learned during the stop that Hicks
did, in fact, have a concealed carry permit, they observed marijuana in the car and determined that he was intoxicated. He was
arrested and charged with DUI and possession of the marijuana. After his conviction, he appealed the denial of his motion to
suppress.

The Superior Court affirmed but the Supreme Court reversed, holding that Hick’s mere possession of a firearm, without
some other facts indicating he was not legally permitted to do so, was insufficient to justify an investigative detention. The
Court held:

Unless a police officer has prior knowledge that a specific individual is not permitted to carry a concealed firearm,
and absent articulable facts supporting reasonable suspicion that a firearm is being used or intended to be used in a
criminal manner, there simply is no justification for the conclusion that the mere possession of a firearm, where it
lawfully may be carried, is alone suggestive of criminal activity.

Id. at 937. Here, the officer had more than mere possession. They knew, before that the owner of the car, Dorian Davenport, was
not pennitted to carry a concealed firearm.

They knew, from the photograph and the general description provided, what Dorian Davenport looked like; what his general
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physical characteristics were. Accordingly, while they were not able to positively ID the man who entered that vehicle as being 
Dorian Davenport, they had enough to reasonably suspect he was the defendant. Thus, these officers had what the officers in

Hicks did not; prior knowledge that Dorian Davenport was not permitted to carry a concealed weapon and a reasonable suspicion
that the man who entered the vehicle where the firearm was located was, in fact, Dorian Davenport. Those two facts, the presence
of the gun and the reasonable belief that the man in the car was the defendant, provided reasonable suspicion that the defendant
was illegally possessing the firearm he knew was under driver’s side seat.

Finally, there is an additional basis for this Court to deny the Motion to Suppress. The officers observed an open container of
an alcoholic beverage in the vehicle, a half full bottle of Corona beer. 75 Pa. C.S.A. § 3809 which prohibits the operator or occupant
of a motor vehicle to be in the possession of an open alcoholic beverage container. At the time of the stop, the defendant was the
only individual in the vehicle, placing that beer in his constructive possession. Accordingly, the officers had reasonable suspicion
to suspect a violation of section 3809, justifying the stop of the defendant’s vehicle independent of their suspicion that he was
illegally possessing a firearm.

For these reasons, the defendant’s Omnibus Pre-Trial Motion-Motion to Suppress Physical Evidence, is DENIED.

BY THE COURT:
/s/Manning, P.J.E.

1 “TR” refers to the transcript of the November 14, 2019 suppression hearing.

ORDER OF COURT
AND NOW, this 15th day of November, 2019, for the reasons set forth in the attached Memorandum Opinion, the Omnibus

Pre-Trial Motion filed by the defendant is DENIED.

BY THE COURT:
/s/Manning, P.J.E.
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Robert D. Garwood and Arlene L. Garwood v.
Ameriprise Financial, Inc., Ameriprise Financial Services, Inc.,

Riversource Life Insurance Company, and Thomas Mahler
Pennsylvania Unfair Trade Practices and Consumer Protection Law (“UTPCPL”)—Universal Life Insurance Policy—
Non-Jury Verdict—Statute of Limitations

Jury found claims related to alleged representations made by insurer in the sale of a universal life insurance policy were
barred by the statute of limitations and the Court issued a non-jury verdict on the remaining UTPCPL claim. To prove a claim
under the pre-amendment catchall provision of the UTPCPL, Plaintiffs must prove the common law elements of fraudulent
misrepresentation. Court found the Plaintiffs did not provide sufficient credible testimony of misrepresentations in the sale
of the policy. Furthermore, the filing of a class action lawsuit in another state does not toll the statute of limitations for filing
a state law claim in Pennsylvania.

No. GD 01-8314. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—November 12, 2019.

OPINION

This Opinion supports my September 17, 2019 Order of Court, which Plaintiffs have appealed to the Superior Court of
Pennsylvania. In 1984 Plaintiff Robert Garwood purchased what is commonly called a Universal Life Insurance Policy (“UL
Policy”) with a $100,000 death benefit and a cash value to accrue over time. At the time of purchase, the premium for the UL Policy
was $75.16 per month, with $25.16 paying for life insurance and $50.00 going to the cash value. Interest accrues on the cash value,
and in 1984 the interest on the insurer’s declared rate was 11% with the Policy containing a guaranteed minimum of 4.5%. In
January of 1995, with payments of $75.16 made every month, the cash value of the UL Policy was $7,737.57.
In 2001 the Plaintiffs filed this law suit alleging multiple counts of fraud and violations of Pennsylvania’s Unfair Trade Practices

and Consumer Protection Law (“UTPCPL”) arising from representations made by the Insurer in 1984. In 2010, Plaintiffs made a
partial surrender of the UL Policy and obtained $10,000 in cash from the policy. In April of 2017, the premium for the UL Policy
increased to $223.20. In June of 2018 Plaintiffs surrendered the UL Policy and received $196.41 in cash. On February 6, 2019 (nearly
35 years after the sale of the UL Policy) a jury found that the statute of limitations barred Plaintiffs’ claims based on alleged
misrepresentations made by Defendant Mahler. Based on the evidence already offered at the jury trial and oral argument by counsel
for both parties, on April 22, 2019 I issued a non-jury verdict finding in favor of Defendants on the remaining UTPCPL claim. On
August 15, 2019 I denied Plaintiffs’ Motion for Post-Trial relief and on September 13, 2019 judgment in favor of Defendants was
entered on my non-jury verdict. On September 13, 2019 Plaintiffs appealed to the Superior Court of Pennsylvania from this judg-
ment. In response to my September 17, 2019 Order of Court, Plaintiffs filed a timely Concise Statement of Matters Complained of
on Appeal (“Concise Statement”).
Plaintiff ’s first allege that I erred because Plaintiffs provided “sufficient credible testimony to establish that Defendants had

made misrepresentations” in the sale of the UL Policy. Claims involving deceptive conduct such as misrepresentations or conduct
that would create “a likelihood of confusion or misunderstanding” fall under the “catchall” provision of the UTPCPL, found at 73
P.S. §201-2(4). The catchall provision was amended in 1996. Because the sale of this policy happened before 1996, the “pre-amend-
ment” version of the catchall provision of the UTPCPL controls in this case. To prove a claim under the “pre-amendment” catchall
provision of the UTPCPL, Plaintiffs must prove the common law elements of fraudulent misrepresentation by a preponderance of
the evidence. The elements are: 1) misrepresentation of a material fact; 2) knowledge or reckless disregard of the falsity of the
material fact; 3) intention by the declarant to induce action; 4) justifiable reliance by the party defrauded upon the misrepresen-
tation; and 5) damage to the party defrauded as a proximate result. See Boehm v. Riversource Life Insurance Company, 117 A.3d
308, 321-324 (Pa.Super. 2015). “A preponderance of the evidence standard, the lowest evidentiary standard, is tantamount to ‘a
more likely than not’ inquiry.” Helwig v. Com., Dep’t of Transp., Bureau of Driver Licensing, 99 A.3d 153, 158 (Pa.Commw.Ct. 2014)
citing Carey v. Dep’t of Corr., 61 A.3d 367, 374 (Pa.Cmwlth.2013).
The evidence offered by Plaintiffs that Defendant Mahler represented “that the cash value of [the UL policy] would be $40, 270

up to $114,00” in 20 years and the premium would always be $75.16 per month was one page of hand-written notes and Plaintiff
Arlene Garwood’s testimony about them. (transcript of proceedings of January 28-February 5, 2019, hereinafter “T,” p. 223). The
hand-written notes include notes taken in Mrs. Garwood’s hand, then a darkened hand-drawn line, followed by notes taken in
Mr. Garwood’s hand, all on the same page. Ms. Garwood testified that she knows that Defendant Mahler represented that the
UL policy would obtain that cash value because her “husband wrote them down.” (T. p. 223). However, this testimony is con-
tradicted by her deposition testimony that the notes taken by her husband regarded retirement planning, while the notes taken
by her represent all that she learned about the UL policy from Defendant Mahler. (T. pp. 295-296). Mr. Garwood did not testify
at the trial. Instead, portions of his deposition testimony were read into evidence. Defendant Mahler confirmed Mrs. Garwood’s
deposition testimony when he credibly testified that Mr.Garwood’s notes about the $40,270-114,000 were regarding retirement
planning. (T. pp. 394-396). Defendant Mahler further testified that he did not tell Plaintiffs that the cash value of the UL policy
would be between $40,270-114,00 because “those numbers don’t make sense,” going so far as to admit that offering that projected
cash value would have been “reckless ... [which is] why I didn’t say it.” (T. pp. 394, 397). Defendant Mahler goes on to testify in
more specificity that the $40,270-114,00 was related to the use of a method called “10-year forwarding” that could apply to Mr.
Garwood’s potential lump-sum pension distributions due to closure of the steel mill where he worked. (T. p. 428-429).
Ms. Garwood took the hand-written notes concerning Mr. Mahler allegedly representing that the UL Policy premiums would

always be $75.16 per month. The notes, in relevant part first say “90.38 x 12 = $901.72” [sic], and then, after an approximately
one-inch vertical space, “Always death benefit is $100,000 +goes up.” Plaintiff ’s trial exhibit no. 1. Rather than saying the premium
would always be $75.16, the notes instead say the death benefit is always about $100,000. On this topic, Mr. Mahler also provided
credibly testimony. He would have informed the Plaintiffs that the $25.16 per month for the cost of life insurance would increase
annually with Mr. Garwood’s age and not that $75.16 per month would keep the UL Policy in force for the rest of Mr. Garwood’s
Life. See T., pp. 361-394.
Plaintiffs essentially contend that, because Mr. Mahler could not recall exactly what he said 35 years ago and testified as to his

“typical business practice,” their notes are more credible. However, as explained above, the notes simply do not say what Plaintiffs
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contend they say. In addition, as the trier of fact, it is axiomatic that I determine which testimony is more credible. Therefore, I
did not make any error in finding the Plaintiffs did not provide sufficient credible testimony of misrepresentations in the sale of
the UL Policy.
Plaintiffs next allege that my findings and verdict “are not supported by the evidence of record.” However, as described above,

the evidence did support my findings.
Finally, Plaintiffs allege I erroneously made various “factual determinations contrary to the greater weight of the evidence.”

The allegations made in paragraphs 3(A) and 3(B) of Plaintiff ’s Concise Statement were already addressed in the preceding para-
graphs of this Opinion. In Paragraph 3(C) Plaintiffs allege that I erred in “accepting Defendants’ position that Plaintiffs could not
have justifiably relied upon the representations made by the sales agent in light of information contained in the insurance policies
and illustrations delivered to them.” However, the only documents that I found Plaintiffs could not have justifiable relied on were
the Disclosure Form and Comparative Statement, neither of which offered a predicted cash value or premium guaranteed for life.
(Plaintiff ’s trial exhibits nos. 3 and 4). In Paragraph 3(D) of the Concise Statement, Plaintiffs allege that I erred by finding that
“disclaimers and information provided on the documents provided by Defendants were sufficient to inform Plaintiffs that the
products they were purchasing would not perform as projected at the time of sale.” Plaintiffs misstate my finding. Instead, as
written in my non-jury verdict, I found that these alleged projections were not made or represented to Plaintiffs, and the evidence
supports my finding that Defendants did not make those representations. In paragraphs 3(E) & 3(F) Plaintiffs allege that I erred
in making certain findings regarding “sales materials” that projected future values and were fraudulent or misleading. However,
Plaintiffs offered no evidence of any sales materials used by Defendants and I made no findings regarding any materials that were
not presented as evidence at trial. Therefore, I committed no error and the factual determinations in my Non-Jury Verdict were in
line with the weight of the evidence.
Finally, Plaintiffs argue that the Honorable R. Stanton Wettick erred in determining that the statute of limitations of all sales

practice cases against Defendant IDS Life in Allegheny County were not tolled by the filing of an out-of-state class action lawsuit.
However, I have only been able to locate a statement by Judge Wettick in Nancy Eck v. Metropolitan Life Insurance Company and
Tony Slomers, No. GD 95-17150 that “rulings in one case apply to subsequent cases .... ” 9/13/2005 Decision and Award, footnote
no. 2. The statement is made by Judge Wettick in reference to “more than 200 lawsuits brought in this court against Metlife involv-
ing alleged improper sales practices.” Id. Hence, I am unaware of a similar ruling for lawsuits in Allegheny County against
Ameriprise Financial, Inc. and the other Defendants in the lawsuit brought by Mr. and Mrs. Garwood. In any event, I do note that
the Superior Court of Pennsylvania has held that the filing of a class action lawsuit in another state does not toll the statute of
limitations for filing a state law claim in Pennsylvania See Ravitch v. Pricewater, 793 A.2d 939, 939 (Pa.Super. 2002). Because Judge
Wettick relied on Ravitch v. Pricewater to determine the out-of-state class action did not toll the statute of limitations against the
Defendants’ predecessors, Judge Wettick did not make an error. See James C. Paugh v. American Express Financial Corporation,
et al., no. GD 01-13371, 7/25/2014 Memorandum and Order of Court.

BY THE COURT:
/s/Hertzberg, J.

Yuriy’s Jewelry, LLC v.
Federated Mutual Insurance Company and 635 Smithfield, LLC.

Petition to Set Aside Insurance Appraisal—Scope of Review—Appraisals

Court denied Plaintiff Jewelry Store’s Petition to Set Aside Insurance Appraisal relative to value of stolen jewelry in insurance
dispute over value of the loss. Pursuant to the applicable insurance policy, both parties submitted an appraisal to an umpire
agreed to by the parties. The umpire did not exceed his authority in calculating the loss by using the insurance company’s
forensic accountant expert’s methodology. An umpire’s appraisal decision should not be disturbed absent extreme
circumstances and appraisal awards are subject to very limited judicial review.

No. GD-18-01438. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, J.—November 19, 2019.

OPINION
On May 21, 2019, Plaintiff (“Yuriy’s”) filed a Petition to Set Aside Insurance Appraisal, Strike Federated Mutual Insurance

Company’s Expert Report by Benjamin Lenhart and Designate a New Umpire. Defendant (“Federated”) filed an Answer and
Memorandum. Further papers were filed by the parties. I issued an Order denying Yuriy’s Petition, which was docketed on July
1, 2019. It then filed a Motion for Reconsideration, which I also denied. Yuriy’s then filed an appeal to the Superior Court on July
30, 2019.
The undisputed facts are as follows. On or about February 7, 2016, unidentified burglar(s) gained access to Yuriy’s safe by

cutting holes through the wall shared by Yuriy’s and the adjacent building, and stole jewelry, watches and gemstones. On the date
of the burglary the adjacent building was owned by the other Defendant, 635 Smithfield, LLC. Yuriy’s had an insurance policy
issued by Federated which was active at the time of the burglary and covered Yuriy’s loss of inventory due to the burglary. Yuriy’s
claimed a loss of $1,387,500 for the stolen items. Yuriy’s also claimed an additional $190,295 for business income loss. The insur-
ance policy limit for inventory is $619,000. Federated disputed the scope and the value of the loss. Federated did not dispute that
the insurance policy covered the inventory loss caused by the theft and has already paid Yuriy’s $175,000. The only dispute is the
dollar value of the loss.
Federated made a written demand for an appraisal of the loss since the parties disagreed on the amount thereof. Pursuant to

the insurance policy, each party was required to select a competent and impartial appraiser. Yuriy’s selected a certified gemolo-
gist and Federated selected a forensic accountant. The parties submitted their differences to an Umpire since the appraisers
disagreed on the amount of loss. The parties agreed to retain retired U.S. Magistrate Judge Kenneth J. Benson as the Umpire.



june 19 ,  2020 page 79

The Umpire’s decision concluded that the value of the loss was $144,475. This was the amount of inventory loss as calculated
by Federated’s expert “based on a highlevel inventory ‘roll-forward’ calculation from the inventory reported on the insured’s 2015
income tax return.” (Defendant’s Answer and Memorandum of Law, Exhibit A, Report of Robson, P.C., p.1).

An umpire’s decision should not be disturbed absent extreme circumstances.

[J]udicial review of [an] appraisal is limited to fraud, misconduct, corruption or other irregularity causing an unjust
result.... [T]he reviewing court may examine the appraisers’ scope of authority and whether they have exceeded it. The
powers of the appraisers are determined by the submission assigned to them by the parties. Since appraisers do not have
authority to decide matters not included in the submission, the trial court may review the scope of their authority.
(citations omitted).

Boulevard Assoc v. Seltzer Partnership, 664 A.2d 983, 987 (Pa.Super. 1995). Public policy favors appraisal provisions in a contract,
just as arbitration provisions are favored for dispute resolution. The scope of an appraisal clause is more limited than an arbitra-
tion clause since appraisal is used solely for issues of valuation, whereas arbitration is used to resolve the entire controversy.
Appraisal awards are subject to very limited judicial review. Id. at 664 A.2d 987. An appraisal is limited to a determination of the
amount of loss. Riley v. Farmers Fire Insurance Co, 735 A.2d 124 (Pa.Super.1999).
Yuriy’s first argues that under the appraisal provision of the policy1, the stolen inventory as reported by Yuriy’s must be

assumed and the appraiser’s role is merely to place a value on the inventory loss. Otherwise, Yuriy’s argues, the Umpire’s evalu-
ation impermissibly considers a coverage dispute, which is improper for appraisal and beyond the scope of authority granted to
the Umpire by the insurance policy. I disagree.
The appraisal provision in the policy grants the Umpire the authority to determine the amount of the loss. It is important to

note that the provision does not restrict the appraiser’s methodology. It does not prohibit calculating the value of the loss based
on forensic accounting principles. Nor does it require the Umpire to accept the loss as reported by the insured. The Umpire was
free to make all factual and legal decisions that were necessary to determine the dollar amount of lost inventory. It was neces-
sary for the Umpire to consider the scope of the loss to resolve the value of the loss. A disagreement about the scope of the loss
is not a denial of coverage. Williamson v. Chubb lndem. Ins. Co, No. 11-cv-6476, 2012 WL 760838 (E.D. Pa. Mar. 8, 2012) (Not
Reported in F .Supp).
Coverage issues, which an appraiser may not consider, occur when an insurance company takes a position that a loss is excluded

from coverage. There were no coverage issues in the instant case. The issue was the value of the stolen inventory, not whether the
stolen inventory was covered. Appraisals are proper when the parties disagree about the amount of the loss. Id.
The Umpire had the authority to determine which valuation method to use to calculate the amount of loss. Boulevard Assoc,

supra, 664 A.2d at 988. The Umpire chose to value the loss using the method determined appropriate by Federated’s appraiser, who
was a forensic accountant. The Umpire did not exceed his scope of authority by choosing to use the valuation method suggested
by Federated’s appraiser.

II
In his decision the Umpire wrote that he was assuming that “the authors of the reports submitted [by each party] would be

qualified as expert witnesses, as contemplated by Pa.RE. 702.” (Umpire’s decision, p.1). Yuriy’s claims this assumption constituted
error because Federated’s appraiser lacked specialized gemstone knowledge to appraise the loss2.
A forensic accountant uses accounting, auditing and investigative skills to examine the finances of businesses. The curriculum

vitae of Federated’s appraiser demonstrates he is an expert in forensic accounting. The issue raised by Yuriy’s is whether he was
an expert in the valuation of the inventory loss.

The standard for qualification of an expert witness is a liberal one. The test to be applied when qualifying an expert
witness is whether the witness has any reasonable pretension to specialized knowledge on the subject under investiga-
tion. If he does, he may testify and the weight to be given to such testimony is for the trier of fact to determine.

Commonwealth v. Smith, 206 A.3d 551, 560 (Pa.Super. 2019), appeal denied, 2019 WL 3886668 (2019).
A forensic accountant is qualified to determine the value of an inventory loss. Eurospark Industries v. Underwriters at Lloyds,

567 F. Supp 2d 345 (E.D.N.Y. 2008). (Forensic accountants were used to determine the value of inventory loss from stolen gold).
Federated’s appraiser had experience in quantifying economic damages in insurance and litigation matters in numerous industries
and had experience valuating inventories. (See Benjamin Lenhart, CPA, Curriculum Vitae, Exhibit G of Defendant Federated
Mutual Insurance Co.’s Answer and Memorandum of Law). It was not necessary for Federated’s appraiser to have specialized
gemstone knowledge to qualify as an expert to appraise the value of the lost inventory. As a forensic accountant, Mr. Lenhart was
an expert competent to value inventory losses through the application of accounting methodologies. Gillison v. State Farm Fire &
Gas Co., No. 12-15620, 2014 WL 3440036 (E.D. Mich July 15, 2014) (Not reported in F.Supp.) (Forensic accountant was used to
dispute insured’s inventory list of personal property destroyed in residential fire).

III
Yuriy’s lastly argues that the Umpire’s alleged failure to understand the term “hypothetical” as used in the jewelry industry

constituted an irregularity requiring the setting aside of his decision. Yuriy’s cites Ragin v. Royal Globe Insurance Co., 461 A.2d
856, 858 (Pa.Super. 1983), for the proposition that a decision may be vacated where it resulted from an egregious mistake of law.
(See Plaintiff ’s Motion for Reconsideration, paragraph 19).
The Umpire’s decision refers to the following statement appearing in the appraisal of Yuriy’s expert: “The jewelry items stated

in this report were not seen as they were stolen from the jeweler. This report is only for hypothetical purposes. The valuation is
made only through a judgment on the provided limited descriptions available.” The Umpire’s decision continues:

What follows is a seven-page itemization of jewelry, watches and stones and a valuation based on reference to “only avail-
able stones on Rapnet.com & Polygon” or “NYC Diamond Dealers” or a stated “Hypothetical Jewelers Replacement
Value.” So far as appears from [Yuriy’s expert’s] report, the property appraised is that which the insured told the appraiser
had been taken in the burglary. The report references no independent corroboration that the insured’s information is
accurate or correct. Even the dullest juror will apprehend the possibility of fraud or serious mistake that this scenario
prevents.
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Yuriy’s claims irregularities occurred when the Umpire failed to separate the plain common usage of the word “hypothetical”
from the recognized term of art as it’s used within the jewelry industry. The finding of irregularity requires more than the occur-
rence of an incorrect result. The irregularity must refer to the process that was used in reaching the result, not the result itself.
An appraisal award, like an arbitration award, will not be set aside for a mistake in law or facts since umpires, like arbitrators, are
the final judges of both law and fact, unless the agreement of submission states otherwise. Boulevard Assoc., supra., 664 A.2d 983,
987-988. Therefore, any mistake of law or fact that the Umpire made when interpreting the word “hypothetical” in the instant case
did not cause an irregularity that was sufficient for me to set aside the award. Additionally, there is no evidence that the Umpire
misunderstood the word “hypothetical.”
Judicial review of an Umpire’s award is extremely limited. Yuriy’s has failed to establish that “fraud, misconduct, corruption

or other irregularity caused the rendition of an unjust, inequitable or unconscionable award.” Hozlock v. Donegal Companies/
Donegal Mutual Insurance Co., 745 A.2d 1261, 1263 (Pa.Super. 2000). There was no basis upon which I could properly set aside the
Umpire’s decision.

BY THE COURT:
/s/O’Brien, J.

November 19, 2019

1 The parties agree that Section E.2. of the Insurance Policy, titled “Appraisal,” governs the issue. This section states:

If we and you disagree on the amount of loss, either may make written demand for an appraisal of the loss. In this event,
each party will select a competent and impartial appraiser. The two appraisers will select an umpire. ... The appraisers
will state separately the amount of loss. If they fail to agree, they will submit their differences to the umpire. A decision
agreed to by any two will be binding. Each party will:

a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal and umpire equally.
If there is an appraisal, we will still retain our right to deny the claim.

2 Yuriy’s claims Federated’s expert does not pass the Frye test, which requires that the methodology of novel scientific evidence
have general acceptance in the relevant scientific community. Federated did not seek to introduce novel scientific evidence through
Mr. Lenhart. Forensic accounting, which calculates the value of economic damages, is not a novel valuation methodology.
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Commonwealth of Pennsylvania v.
Anjohnito Willet

Criminal Appeal—PCRA—Turner/Finley letter—pro se response

When defendant responded pro se to counsel’s Turner/Finley letter, the trial court agrees it should have permitted defendant
to amend his petition.

No. CP-02-CR-01222-2014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—October 17, 2019.

OPINION
On February 2, 2016, a jury convicted Appellant, Anjohnito Willet, of one count of Criminal Attempt-Homicide, three counts of

Aggravated Assault, one count of Possession of a Firearm by a Minor, and four counts of Recklessly Endangering Another Person
(“REAP”).1 On May 4, 2016, this Court sentenced Appellant to an aggregate term of incarceration of twelve to thirty years with two
years of probation consecutive to confinement. The Superior Court of Pennsylvania affirmed the judgment of sentence on January
30, 2018. Next, Appellant filed a pro se PCRA Petition on January 29, 2019. Appointed counsel filed a Turner/Finley “no merit”
letter, and on July 31, 2019, this Court dismissed the PCRA Petition. Appellant filed a Notice of Appeal on August 16, 2019 and a
Concise Statement of Errors Complained of on Appeal on September 9, 2019.

ERRORS COMPLAINED OF ON APPEAL
Appellant alleges seven errors on appeal. Appellant alleges that the “Commonwealth failed to prove a ‘prima facia’ case, due to

the fact that the arrest was unlawful and unsupported by probable cause.” Appellant next alleges that trial counsel was ineffective
for failing “to preserve for [a]ppellate review statements and testimony of witness Tyron Harris, that established no evidence for
a verdict of guilty.” Appellant alleges “Trial/Appellate counsel was ineffective” for failing to file a suppression motion, for failing
“to request/present accomplice liability” and for failing to support evidentiary claims with legal authority, which resulted in claims
being waived on appeal. Appellant alleges “Pre-Trial/Trial/Appellate counsel’s [sic] were ineffective for their failure to request[an]
evidentiary hearing for the recantation of Tyron Harris’ testimony. Lastly, Appellant alleges that PCRA counsel was ineffective for
his failure to amend Appellant’s meritorious PCRA Petition. (Statement of Errors to be Raised on Appeal, p. 3-7)

SUMMARY OF THE EVIDENCE
For a summary of the facts and procedural history, see Commonwealth v. Willet, 1288 WDA 2016 (Pa. Super. Jan. 30, 2018), at

1-4.

DISCUSSION
Appellant alleges that the “Commonwealth failed to prove a ‘prima facia’ case, due to the fact that the arrest was unlawful and

unsupported by probable cause.” This claim should be deemed waived. An issue is waived if it could have been raised before trial,
during trial during unitary review, on appeal, or in a prior PCRA proceeding. 42 Pa.C.S. §9544 (b). Appellant failed to file a habeas
corpus pretrial motion, which would have been the first opportunity to challenge the lawfulness of his arrest, and further failed to
argue this issue on appeal. As such, this Court may not reach the merits of Appellant’s first issue.2

Appellant next asserts his counsel provided ineffective assistance of counsel in numerous instances. Counsel is presumed to be
effective and “the burden of demonstrating ineffectiveness rests on [A]ppellant.” Commonwealth v. Rivera, 10 A.3d 1276, 1279 (Pa.
Super. 2010). To meet this burden, Appellant must, by a preponderance of evidence, plead and prove that:

(1) His underlying claim is of arguable merit; (2) the particular course of conduct pursued by counsel did not have some
reasonable basis designed to effectuate his interests; and (3) but for counsel’s ineffectiveness, there is a reasonable
probability that the outcome of the challenged proceedings would have been different.

Commonwealth v. Fulton, 830 A.2d 567, 572 (Pa. 2003).

Appellant alleges counsel failed to preserve statements made by Tyron Harris, which would have established no evidence for
a guilty verdict. The Superior Court summarized Harris’ statements.

Harris told police that he and Appellant lived next door to each other in the duplex. Lewis had been living with
Harris. Harris told police that he and Appellant walked through the streets toward Brashear High School around
dismissal time on the day of the incident and that he witnessed Appellant fire shots towards students. Lewis told police
that, after the shooting, Appellant and Harris asked him to dispose of a gun and bullet magazine wrapped in a towel. Lewis
told police that he put the gun and magazine into a book bag and took it to his great grandmother’s house. At trial,
however, Harris and Lewis recanted their statements to police.

Commonwealth v. Willet, 1288 WDA 2016 (Pa. Super. Jan. 30, 2018), at 2. Despite the recantations at trial, Harris’ and Lewis’ state-
ments to the police were corroborated by substantial evidence produced at trial, including the gun, which was found exactly where
Lewis had indicated, gunshot residue on both of Appellant’s hands, and bullets which matched the caliber of the gun in Appellant’s
residence. Against this substantial evidence presented at trial, any further statements from Harris, which would be in the nature
of further recantations, which be duplicative and highly unlikely to change the jury’s verdict. Appellant, therefore, suffered no
prejudice and the claim is without merit.

Next, Appellant alleges that counsel was ineffective for failing to file a motion to suppress the testimony of Detectives Smith,
Sarver and Sauko, as well as the witness Tyron Harris. This claim, and each of Appellant’s remaining claims, have not been raised
by the initial PCRA or addressed in the Turner/Finley letter. The first mention of these issues occurs in the pro se document
“Rebuttal Petition to the Notice of Intent to Dismiss in accordance with Procedure 907,” (“Rebuttal Petition”) wherein Appellant
alleges that PCRA counsel should have amended the PCRA Petition to include these claims of error. As these issues were not
properly brought before this Court via an amended PCRA, this Court initially believed these claims should be deemed waived.3

“The assertion of a new claim after the court heard argument and indicated its intent to dismiss the petition militates in favor of
the decision to deny leave to amend.” Commonwealth v. Williams, 732 A.2d 1167, 1191 (Pa. 1999).

However, this Court is now persuaded that the better course of action would have been to permit the PCRA Petition to be amended,
in accordance with the liberal standard of Pa.R.Crim.P. 905(A).



page 82 volume 168  no.  14

The only option available to this Court, at this juncture, is to remand this case back to the PCRA court, so that the court
may consider Crispell’s motion for leave to amend in accord with the Liberal standard of Rule 905(A).

Commonwealth v. Crispell, 193 A.3d 919, 930 (Pa. 2018). Since appointed counsel did not address the issues in his Turner/Finley
letter, this Court believes that a remand to address these remaining issues is in order.

CONCLUSION
This Court requests that the Order of Court dated June 30, 2019, be vacated and this case be remanded for consideration of

issues added by Appellant after this Court’s Notice of Intent to Dismiss.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 901(a), 2702(a) (1), 6110.1(a), 2705, respectively. Appellant was found not guilty on two other counts of Criminal
Attempt-Homicide.
2 This Court notes that Appellant’s claim would fail on a merits-based analysis as the Superior Court of Pennsylvania “discern[ed]
no abuse of discretion in [this Court’s] rejecting Appellant’s weight of the evidence claim.” Commonwealth v. Willet 1288 WDA
2016 at 9.
3 If the issue is deemed waived, Appellant would have the remedy of a second PCRA Petition to allege the ineffective assistance of
PCRA counsel.

Commonwealth of Pennsylvania v.
James S. Foy, Jr.

Criminal Appeal—Possession/PWID—Suppression—Mere Encounter

Defendant asserts police had mere encounter with him when they stopped him on the street; since he had no obligation to
respond, the warrantless stop was unconstitutional.

No. CC 2017-02939. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—October 23, 2019.

OPINIONS
This is an appeal by Defendant, James Foy, following his conviction after a non-jury trial on January 7, 2019. Defendant was

found guilty of Possession of a Controlled Substance in violation of 18 Pa.C.S. § 780-113(A)(16); one count of Possession of
Marijuana in violation of 35 Pa.C.S. § 780-113(A)(31); one count of Possession of Drug Paraphernalia in violation of 35 Pa.C.S. 780-
113(A)(32) Defendant was sentenced on February 4, 2019 to 6 to 12 months with credit for time served for the possession of the
controlled substance and possession o marijuana and one year probation for possession of drug paraphernalia was paroled forth-
with On March 6, 2019 Defendant filed a Notice of Appeal to the Superior Court. On April 29, 2019 an order was entered directing
Defendant to file a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b) On June 19, 2019
Defendant filed his Concise Statement of Matters Complained of on Appeal setting forth the following:

“a. This Honorable Court erred when it denied Mr. Foy’s motion to suppress evidence because the stop was
unlawful. While Mr. Foy was walking down the street, two police officers conducted a mere encounter of Mr. Foy
by asking him about the smell of marijuana and for his identification. Since Mr. Foy was under no legal obliga-
tion to respond, Mr. Foy refused the officers'’ requests. At this point, the officers detained Mr. Foy. However, an
individual’s exercise of his constitutional rights during a mere encounter, even when coupled with the smell of
marijuana, does not create reasonable suspicion to support a seizure. Because the officers violated Mr. Foy’s
rights against unreasonable searches and seizures, pursuant to both the Fourth Amendment of the United States
Constitution and Article 1, Section 8 of the Pennsylvania Constitution, all evidence subsequently recovered had
to be suppressed as fruit of the poisonous tree.

b. This Honorable Court erred when it denied Mr. Fay’s motion to suppress evidence because the search of Mr.
Foy’s backpack, as well as the subsequent search of Mr. Foy’s person, was unlawful. The police officers did not have
a warrant to search Mr. Foy’s backpack, and no exception to the warrant requirement applied under the circum-
stances, including a search incident to arrest. Because the police officers violated Mr. Foy’s rights against unrea-
sonable searches and seizures, pursuant to both the Fourth Amendment of the United States Constitution and
Article 1, Section 8 of the Pennsylvania Constitution, all evidence subsequently recovered had to be suppressed as
fruit of the poisonous tree.”

BACKGROUND
This matter arises out of Defendant’s arrest on February 2, 2017 during which he was found in possession of cocaine, marijuana

and drug paraphernalia after being approached by officers who noted a strong odor of marijuana coming from Defendant when
one of the officers initially encountered Defendant in a hotel restroom. Defendant filed a Motion to Suppress the evidence alleg-
ing it was discovered during an illegal stop, search and arrest. A suppression hearing was held on October 25, 2018 at which the
Commonwealth presented the testimony of Officer Robert Pierce of the City of Pittsburgh Police Department who testified that
while on duty on February 2, 2017, in a marked car and in full uniform, he entered the Westin Hotel in Pittsburgh to use the
restroom. Upon entering the restroom he noticed Defendant who he described as “wearing colorful clothing” and “smelled like
marijuana” leaving the restroom. (T., p. 4) After using the restroom Officer Pierce returned to his patrol car and with his partner
began driving along Liberty Avenue looking for Defendant. Pierce testified that he located Defendant and approached him to
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question him about the odor of marijuana and that when he approached Defendant he not only smelled fresh and burnt marijuana
but noted that Defendant's eyes were red and glassy. (T., p. 5-6) He also noted a very strong odor of marijuana coming from a back-
pack on Defendant’s back. When he began to question Defendant about the marijuana odor Defendant became very hostile and
aggressive and refused to give his name or date of birth and as a result Defendant was detained. (T., p. 5) Officer Pierce testified
that Defendant was placed in handcuffs when he became “too hostile to question.” (T., p. 11) While attempting to locate Defendant’s
identification Officer Pierce looked inside the backpack and saw a container that contained marijuana and at that point removed
the backpack from Defendant. (T., p 7) Officer Pierce indicated that when he looked in the backpack further he also saw a “GNC
tub, like a supplement of creatine.” (T., p. 7) Officer Pierce testified that he then “looked at it real quick and we didn’t see
anything. We look at it and there was some kind of spoon and we sifted through a little bit and there was crack in there.” (T., p. 7)
He described the crack as “individually bagged lying in knotted baggy corners” (T., p. 7) Officer Pierce testified that

“After we discovered the crack cocaine and we couldn’t find his ID, we could have released him on summons. He
wouldn’t provide his name or anything, so that is when we took him to the Allegheny County Jail.” (T., p. 15)

Before Defendant was transported to the Allegheny County Jail Defendant was asked if he was in possession of anything else and
Defendant told Officer Pierce that he had a marijuana blunt in his coat pocket. (T., p. 14) Officer Pierce stated that there was a
“search incident to the arrest.” (T., p. 14) After consideration of the evidence the motion to suppress was denied. Defendant was
subsequently convicted of the offenses as set forth above and this appeal followed.

DISCUSSION
Defendant contends that it was error to deny his motion to suppress because the stop of Defendant was illegal and any

evidence obtained during his subsequent detention and search should have been suppressed. Defendant further contends
that Officer Pierce’s contact with him was a mere encounter and, therefore, he was under no obligation to respond to Officer
Pierce’s questions or request for identification and his failure to respond did not create reasonable suspicion to support an
investigative detention. Defendant further contends that even if there was a basis to detain him for an investigative detention,
there was no basis for a warrantless search of his person or his backpack and any evidence obtained from any searches
should have been suppressed.

There are three categories of police interactions with a citizen which have been described as follows:

“ (1) a mere encounter, (2) an investigative detention, and (3) custodial detentions. The first of these, a "mere encounter”
(or request for information), which need not be supported by any level of suspicion, but carries no official compulsion to
stop or to respond. The second, an “investigative detention” must be supported by reasonable suspicion; it subjects a
suspect to a stop and a period of detention, but does not involve such coercive conditions as to constitute the functional
equivalent of an arrest. Finally, an arrest or “custodial detention” must be supported by probable cause. Commonwealth
v. Collins, 950 A.2d 1041, 1046 (2008)

In this case, Officer Pierce did not require any level of suspicion to approach Defendant and request information. However, it is
clear that Officer Pierce did, in fact, have reasonable suspicion to conduct an investigative detention of Defendant.

“To establish reasonable suspicion, an officer must articulate specific observations which, in conjunction with reasonable
inferences derived from those observations, led him reasonably to conclude, in light of his experience, that criminal
activity was afoot and that the person he stopped was involved in that activity.” Commonwealth v. Cook, 735 A.2d 673, 677
(1999).

There is no contention that Officer Pierce was in a position that he should not have been when he first encountered Defendant in
the hotel and noted an odor of marijuana coming from Defendant. Officer Pierce was under no obligation to ignore the odor. As
was noted in Commonwealth v. Stoner, 344 A.2d 633 (1975) when an officer is justifiably in a position from which he detects the
odor of marijuana, “It would have been a dereliction of duty for him to ignore the obvious aroma of an illegal drug which he was
trained to identify.” Commonwealth v. Stoner, 344 A.2d 633, 635 (1975)

Having detected the odor of marijuana coming from Defendant there was nothing improper in locating him and approaching
him to further investigate. As he approached Defendant on the street, he again smelled the odor of both fresh and burnt marijuana
and observed that Defendant’s eyes were red and glassy which established reasonable suspicion to conduct an investigative deten-
tion. Furthermore, Officer Pierce testified that as he began to speak to Defendant, Defendant became hostile and aggressive and
as a result placed him in handcuffs. As was stated in Commonwealth v. Rosas, 875 A.2d 341 (2005):

“Furthermore, for their safety, police officers may handcuff individuals during an investigative detention. See, e.g.,
Commonwealth v. Guillespie, 745 A.2d 654, 660-661 (Pa.Super. 2000) (act of handcuffing suspects during investigatory
detention “was merely part and parcel of ensuring the safe detaining of the individuals during the lawful Terry stop” and
did not constitute an arrest). In addition, it must be remembered that “every traffic stop and every Terry stop involves a
stop and period of time during which the suspect is not free to go but is subject to the control of the police officer detain-
ing him.” Id., at 660. Commonwealth v. Rosas, 875 A.2d 341, 348 (2005)

Defendant contends, however, that even if Officer Pierce was properly conducting an investigative detention there was no basis
for a warrantless search of his backpack or his person. However, in Commonwealth v. Copeland, 955 A.2d 396, 401 (Pa.Super.2008)
the Superior Court analogized the “plain smell” concept with that of the plain view doctrine and held that where an officer is
justified in being where he is, his detection of the odor of marijuana is sufficient to render a search constitutionally permissible.
Copeland, at 401. In the instant case, the Commonwealth argued that even if Officer Pierce should have obtained a warrant to
search Defendant’s backpack it is still admissible under the inevitable discovery rule which provides that if the prosecution can
establish by a preponderance of the evidence that the illegally obtained evidence ultimately or inevitably would have been
discovered by lawful means, the evidence is admissible. Commonwealth v. Gatlos, 2013 PA Super 252, 76 A.3d 44, 60 (2013) In this
case, the totality of the evidence establishes that there was probable cause to search the backpack and its contents and the
controlled substances in the backpack would have inevitably been discovered. In addition, Officer Pierce also testified that he
could not issue a citation to Defendant because Defendant would not identify himself, so he was arrested and transported to jail.
A warrantless arrest is lawful if the facts and circumstances within the arresting officer’s knowledge are such as would warrant a



page 84 volume 168  no.  14

person of reasonable caution to believe an offense has been or is being committed and the person to be arrested is probably the
perpetrator. Here there was clearly probable cause for Defendant’s arrest. In addition, a warrantless search is proper if incident
to a lawful arrest. Commonwealth v. Plusquellic, 449 A.2d 47 (1982).

Consequently, Defendant’s Motion to Suppress was properly denied.

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Joon Woo (Jason) Baik*

Commonwealth Appeal—Sufficiency—Sex Offenses—Motion for Judgment of Acquittal—Intoxication

Even though the complainant was intoxicated at the time of intercourse, the Commonwealth failed to establish that she was
unable to make a reasonable judgment as to whether to have sex. Warning: This opinion contains sexually explicit material.
This opinion was selected for publication by the Criminal Litigation Section Editors and the ACBA Publications Committee
has approved it for publication with this attached warning.

No. CC 2018-14919. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Bicket, J.—November 6, 2019.

OPINION
On April 30, 2019, Joon Woo (Jason) Baik (hereinafter, “Appellee”) was found guilty following a jury trial of one count of Sexual

Assault, 18 Pa.C.S. §3124.1, and not guilty of Rape of an Unconscious Victim, 18 Pa.C.S. 3121(a)(3), Simple Assault, 18
Pa.C.S.2701(a)(1), and False Imprisonment, 18 Pa.C.S. 2903(a). On July 22, 2019, this Court granted Appellee’s Motion for
Judgement of Acquittal. On August 5, 2019, the Commonwealth filed a Notice of Appeal and on August 20, 2019, the Commonwealth
filed its Concise Statement of Matters Complained of on Appeal. The evidence from the trial established the following facts.

On September 21, 2018, Appellee and victim (xxx) (hereinafter referred to as “Complainant”) made plans to meet up and go
to a local bar together. On her way to meeting Appellee, Complainant realized that she did not have her identification with her so
Appellee and Complainant agreed to go to a liquor store and purchase vodka and whisky and agreed to take the alcohol back to
Appellee’s dorm room to consume. Appellee and Complainant subsequently drank the vodka and whisky and watched a movie in
Appelle’s dorm room. At some point in the night, Appellee and Complainant began having sexual intercourse. Appellee took an
audio recording of Appellee and Complainant engaging in sexual intercourse on his cell phone. Throughout the audio recording,
Complainant can be heard saying “Please put it in me - Put it in me” “Please fuck me - Please- Please fuck me” and “Just put in
- GO - Go - Just put it in.” Appellee can also be heard repeatedly asking for Complainant’s consent to sexual intercourse. At the
end of the audio, Complainant is heard screaming “stop” and “I have to go home” and the sexual intercourse stopped. The
Complainant was subsequently found outside of Appellee’s dorm building naked. Police and paramedics were called to the scene
and Complainant was taken to the hospital. Police and paramedics indicated that Complainant was intoxicated and upset but
coherent and provided one-word answers to their questions. At the hospital, Complainant was upset and crying and indicated to
police and hospital staff that she had consensual sex with Appellee. Police interviewed Complainant at the hospital and a police
report was subsequently drafted based upon the interview and that report indicated that Complainant, based upon her answers
to police questioning, engaged in consensual sexual intercourse with Appellee. At various times that evening, Appellee called 911
to inquire about Complainant.

On the following day, Complainant contacted Appellee to ask what happened and asked Appellee to go to the university health
center with her. Appellee agreed to accompany Complainant. However, the health center was closed at that time. Complainant then
spoke with a friend about the prior evening. Complainant’s friend encouraged Complainant to call the police. Complainant alleges
she cannot remember the night prior and/or engaging in sexual intercourse with Appellee. Complainant then called the police to
report that she had been sexually assaulted the previous night by Appellee. Following an investigation, Appellee was charged with
Rape of an Unconscious Victim, Sexual Assault, Simple Assault and False Imprisonment.

MATTER COMPLAINED OF ON APPEAL
Appellant raises the following issue on appeal:

The Court erred in granting the Motion for Judgment of Acquittal and in dismissing the charge of Sexual Assault. In doing
so, this Court ignored the proper standard and scope of review, it failed to acknowledge the legitimate inferences that the
fact finder was permitted to make from the evidence presented, it ignored other circumstantial evidence, and it appears
to have made improper findings of credibility as a result of its disagreement with how the jury interpreted the testimony
and physical evidence.

DISCUSSION
The Commonwealth alleges the evidence was sufficient to convict Appellee of Sexual Assault. This Court disagrees. This Court

believes that the Commonwealth failed to satisfy its burden beyond a reasonable doubt that Complainant did not consent to sexual
intercourse with Appellee. More specifically, this Court found that the Commonwealth failed to establish that Complainant was
unable to give valid legal consent due to intoxication.

The standard of review for a Motion for Judgment of Acquittal has been stated as follows:

In passing upon a post-verdict motion for judgment of acquittal, a trial court is limited to determining the presence or
absence of that quantum of evidence necessary to establish the elements of the crime. To determine the legal sufficiency
of evidence supporting a jury’s verdict of guilty, this Court must view the evidence in the light most favorable to the
Commonwealth, which has won the verdict, and draw all reasonable inferences in its favor. We then determine whether
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the evidence is sufficient to permit a jury to determine that each and every element of the crimes charged has been estab-
lished beyond a reasonable doubt. It is the function of the jury to pass upon the credibility of the witnesses and to deter-
mine the weight to be accorded the evidence produced. The jury is free to believe all, part or none of the evidence intro-
duced at trial. The facts and circumstances established by the Commonwealth need not be absolutely incompatible with
the defendant’s innocence, but the question of any doubt is for the jury unless the evidence be so weak and inconclusive
that as a matter of law no probability of fact can be drawn from the combined circumstances.

Commonwealth v. Hoffman, 198 A.3d 1112, 1119 (Pa. Super.2018)(internal citation omitted). Appellee was found guilty by the jury
of Sexual Assault. Under the Pennsylvania Crimes Code, Sexual Assault, a felony of the second degree, occurs when a “person
engages in sexual intercourse or deviate sexual intercourse with a complainant without the complainant’s consent.” 18 Pa.CS.A. §
3124.1 (West). As a general rule, the consent of a victim is a defense to the crime of sexual assault. See 18 Pa.CS.A. § 311. However,
consent is not valid where “it is given by a person who by reason of youth, mental disease or defect or intoxication is manifestly
unable or known by the actor to be unable to make a reasonable judgment as to the nature or harmfulness of the conduct charged
to constitute the offense.” Id.

It is undisputed in this case that the Appellee and the Complainant engaged in sexual intercourse. The heart of the matter focuses
on the Complainant’s consent and whether it was valid. The Commonwealth alleges any consent given by the victim is rendered
invalid due to intoxication. In support of its contention that Complainant was too intoxicated to give valid consent, the
Commonwealth presented evidence of the audio recording of Appellee and Complainant engaging in sexual intercourse, as well as
testimony from investigating officers and paramedics. During the audio recording, the conversation between Appellee and
Complainant including the following:

Complainant: Please put it in - please put it in me

Appellee: You want that

Complainant: Yeah. Just want it

Appellee: My dick

Complainant: Yeah - I just want it

Complainant: I'm Sorry -

Appellee: Come back up - Come back up

Complainant: Sorry

Appellee: Fuck me - fuck me xxx

Complainant: Don’t call me xxx

Appellee: Fuck me

Complainant: Please - Please - Please

Complainant: Please don’t - Please don’t do this - Please don’t do this

Appellee: Don’t do what

Complainant: Don’t do this - Don’t do this

Appellee: xxx - xxx

Complainant: I don’t want to fuck - I don’t want to fuck

Appellee: Ok

Complainant: I don’t want to fuck

Appellee: Ok

Complainant: Do you understand what I mean

Appellee: OK

Complainant: I don’t want to fuck

Appellee: Ok

Complainant: But I do want to have sex

Appellee: xxx - you are so sexy - you are so sexy

Complainant: I do want to have sex with you but I don’t want to be in a relationship - do you know what I mean

Appellee: Ok; xxx -you are so sexy - xxx

Complainant: Do you want to be in a relationship with me?

Appellee: You don’t want to be in a relationship with me - do you - huh

Complainant: Oh please -

Appellee: What - Please what

Complainant: Please be in a relationship with me. I want to be in a relationship with somebody, but I don’t want to be in
a relationship with you
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Appellee: xxx - fuck me - fuck me

Complainant: Get it up

Appellee: Wait - I don’t have a condom

Complainant: Just get a condom

Appellee: Do you want to suck my dick

Complainant: No - I just want to - I just want to

Appellee: I will get a condom first

Complainant: I just want a condom

Appellee: You still want to fuck me - right

Complainant: Yeah

[...]

Appellee: xxx - wait I need to put my condom on - Want to fuck me

Complainant: Please fuck me - please - please fuck me

Appellee: xxx - wait - lets have my condom on - ok- xxx breath

Complainant: Is it on

Appellee: No - it is not. xxx do you want to suck my dick - Did you say yes or no

Complainant: I said no

Appellee: You don’t want to suck my dick. OK

Complainant: No Please put it in

Appellee: Get my condom

Complainant: Please Sorry - I am sorry

Appellee: Lets take a little break - ok

Complainant: Ok- I am sorry

[...]

Complainant: Just put in - GO - Go - Just put it in - Do you want to fuck me

Appellee: Yes

As can be heard on the audio recording of the sexual encounter between Appellee and Complainant, Appellee initially asks for
Complainant’s consent and continues to ask for her consent throughout the recording. Appellee provides her consent throughout,
both explicitly and implicitly. This Court believes the Commonwealth failed to present sufficient evidence showing that
Complainant’s intoxication made her “manifestly unable” to make “a reasonable judgment as to the nature or harmfulness” of
sexual intercourse with Appellee. While it is undisputed that the Appellee and Complainant were drinking the evening of the
alleged assault, drinking alcohol, nor intoxication alone does not equate to invalid consent under Section 311 of the Pennsylvania
Crimes Code. This Court was unable to find any published Pennsylvania decisions interpreting Section 311 with respect to mental
capacity to consent and its relationship to intoxication outside of the realm of Rape of an Unconscious Victim - where the jury found
Appellee Not Guilty.1

In support of their contention that Complainant lacked the mental capacity to consent to sexual intercourse with Appellee, the
Commonwealth presented testimony from several officers who testified that Complainant was intoxicated when they spoke with
her outside the dorm room. However, notably, the officers repeatedly failed to give any support or basis for their belief that the
Complainant was intoxicated aside from blanket “boilerplate” statements that, based upon their “training and experience”,
Complainant was intoxicated. At best, the police officers stated that Complainant was crying and hysterical and would not provide
detailed answers to their questioning. A paramedic, who was the first to engage the Complainant testified that Complainant was
“somewhat intoxicated” and had a moderate odor of alcohol on her breath but “other than that, she was acting hysterical and
crying.” However, even viewing this testimony in the light most favorable to the Commonwealth, hysterically crying and
providing one word answers is not sufficient evidence to support even an inference of intoxication to the point that Complainant
was manifestly unable to make a reasonable judgment as to the nature and harmfulness of sexual intercourse. Furthermore, the
evidence presented failed to sufficiently show that Appellee knew that Complainant did not possess the mental capacity to consent.
To the contrary, testimony was presented that Appellee was “showing signs of intoxication” when officers spoke with him the
evening of the event.2

The Commonwealth ignores the fact that Complainant repeatedly consented to sexual intercourse with Appellee. With respect
to the alleged “non-sense” of Complainant’s conversation, she and Appellee were having sex, and as such, proof of any unfinished
sentences or trailing off while speaking is not sufficient proof that she was intoxicated to the point that she was incapable of under-
standing the consequences of her actions or just an individual engaging in a sexual encounter. Additionally, Complainant is a
Chinese national and English is her second language. Moreover, the Commonwealth failed to present sufficient evidence, (or, in
fact, any evidence at all) to support even an inference that when Complainant did in fact say “stop” and withdrew her consent, that
Appellee did not stop. In fact, the audio recording and circumstantial evidence show that once Complainant finally did say stop,
she immediately left the Appellee’s dorm room and was found outside the building thereafter. Thus, no inference can be made that
Appellee did not stop once Complainant withdrew her consent.
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Additionally, the initial police reports following Complainant’s first hospital visit indicated that Complainant and Appellee had
consensual sex based on the answers that Complainant herself provided the police. The police who interviewed Complainant that
evening did not feel as though Complainant was too intoxicated that she was unable to be interviewed, nor did the police indicate
that Complainant’s intoxication made the initial police report and Complainant’s account of the evening unreliable. To the contrary,
Complainant was interviewed and a report was prepared indicating that Complainant and Appellee had sexual intercourse and that
it was consensual. It was not until the following day (and only after a telephone conversation with a friend) that Complainant
alleged the sexual intercourse between herself and Appellee was not consensual due to an inability to remember the evening.
Notably, at trial, Complainant did not testify that she did not consent to having sex with Appellee, she testified that she cannot
remember the evening.

Based upon all of the above, this Court believes that the Commonwealth failed to present sufficient evidence to support the
conviction of Sexual Assault against Appellee where the Commonwealth failed to establish beyond a reasonable doubt that
Complainant was intoxicated to the point that she was manifestly unable to make a reasonable judgment as to the nature or harm-
fulness of the conduct charged to constitute the offense and/or that her inability to consent was known to Appellee.

CONCLUSION
For all of the above reasons, no reversible error occurred and this Court should be AFFIRMED.

BY THE COURT:
/s/Bicket, J.

1 However, by comparison the Appeals Court of Massachusetts has interpreted their standard as follows:

In determining whether a person is incapable of consenting to sexual intercourse as a result of intoxication, the inquiry
focuses on whether that person is wholly insensible ... in a state of utter stupefaction ... caused by drunkenness ... or drugs
[ ... ] That is to say, the question is not merely whether a person is intoxicated, but whether due to intoxication, a person
has been rendered physically or mentally incapable of consenting.

Com. v. Urban, 853 N.E.2d 594, 596 (Mass. App. Ct. 2006), aff ’d on other grounds, 450 Mass. 608, 880 N.E.2d 753 (2008)(internal
citations and quotations omitted).
2 While not pertinent to this appeal, in a case where both parties are admittedly drinking and “showing signs of intoxication,” this
Court notes the difficulty in assessing each party’s mental state and capacity to consent and the mens rea requirement of knowing
or recklessly disregarding the level of intoxication of the other party in their ability to consent to the sexual encounter. That is to
say, where both parties are intoxicated to a point possibly making each incapable of consenting to sexual relations, it is difficult to
say how either consented, or not.

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of all sexual assault victims or relatives whose names could be
used to identify such victims.
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Commonwealth of Pennsylvania v.
Christian Bey v.

PG Publishing Company d/b/a
The Pittsburgh Post-Gazette, Intervener.

Appeal Of:
PG Publishing Company d/b/a

The Pittsburgh Post-Gazette, Intervener.
Criminal Appeal—Media Appellant—Access to Courts

Court does not grant the motion to unseal record of grand jury proceedings based upon the common law right of access to the courts.

No. CP-02-CR-07905-2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—November 13, 2019.

OPINION
On July 22, 2019, a sealed criminal complaint against Christian Bey was filed pursuant to Pa.R.Crim.P 513.1. The following day,

the Commonwealth filed with this Court, in its capacity as Supervising Judge of the Sixth Allegheny County Indicting Grand Jury,
a Motion to Proceed by Indicting Grand Jury pursuant to Pa.R.Crim.P 556.2. After careful review, this Court granted the Motion
on July 23, 2019.
On July 25, 2019, this Court granted a Motion to Intervene filed by Appellant, PG Publishing Company d/b/a The Pittsburgh

Post-Gazette. The following day, July 26, 2019, Appellant served on this Court a Motion to Unseal the Record.1 On August 8, 2019,
after reviewing briefs submitted by Appellant, the Commonwealth, and counsel for Christian Bey, this Court denied the Motion to
Unseal the Record.2 Appellant filed a Notice of Appeal of this Court’s Order on September 9, 2019 and a Concise Statement of the
Errors to be Complained of on October 7, 2019.

MATTERS COMPLAINED OF ON APPEAL
Appellant alleges two errors on appeal. First, Appellant alleges that this Court erred in denying its Motion to Unseal the Record.

Next, Appellant alleges that this Court erred in denying its Motion without conducting a hearing. (Statement of Matters
Complained of on Appeal, p. 2).

DISCUSSION
At the time when this Court denied the Motion to Unseal, it relied, in part, upon In re: 2014 Allegheny County Investigating

Grand Jury, 181 A.3d 349, 355-356 (Pa.Super. 2018) (“Allegheny County III”) (Historical and constitutional presumptions in favor
of open access apply in reverse to grand jury proceedings.) Shortly thereafter, the Supreme Court of Pennsylvania affirmed the
Superior Court. In re: 2014 Allegheny County Investigating Grand Jury, 30 WAP 2018 (Oct. 31, 2019) (No common law or constitu-
tional right of access exists during the pendency of a grand jury proceeding.) While the above-captioned case involves an ongoing
indicting grand jury rather than an investigating grand jury, the same analysis applies.
The Motion to Unseal sub judice relied solely upon common law and constitutional arguments addressed in Allegheny County

III. Subsequently, the Pennsylvania Supreme Court addressed both the common law and First Amendment considerations and held
that “no such right exists where, as here, the request is made while the grand jury’s investigation is ongoing.” In re: 2014 Allegheny
County Investigating Grand Jury, 30 WAP 2018 (Oct. 31, 2019).
“The threshold inquiry in a case such as this where a common law right of access is asserted is whether the documents sought

to be disclosed constitute public judicial documents.” Fenstermaker, 530 A.2d at 418. Grand jury documents, while “judicial
documents” are not “public judicial documents” since they were issued during grand jury proceedings. In re: 2014 Allegheny
County Investigating Grand Jury at 21. Granting access would defeat the secrecy of the grand jury. Therefore, Appellant has no
common law right of access to grand jury materials. Id.
Likewise, Appellant has no right of access under a constitutional analysis. “In cases dealing with the claim of a First

Amendment right of access to criminal proceedings, our decisions have emphasized two complementary considerations.” Press-
Enterprise Company v. Superior Court of California for the County of Riverside, 478 U.S. 1, 8 (1986). First, a court must consider
“whether the place and process have historically been open to the press and general public.” Id. Investigating grand juries, as
opposed to jury selection, for example, have a history and purpose deeply rooted in secrecy. See Richmond Newspapers, Inc. v.
Virginia 448 U.S. 555, 567 (1980). The second issue for a court considering a media motion to access information is “whether
public access plays a significant positive role in the functioning of the particular process in question. Press-Enterprise Company,
supra; Globe Newspaper Co. v. Suuperior Court, 457 U.S. 596, 606 (1982). In Press-Enterprise, the Unites States Supreme Court
acknowledged a general rule of openness with regard to judicial proceedings but also recognized the need for exceptions. In so
doing, it cited grand jury proceedings as a “classic” example of an exception:

Although many governmental processes operate best under public scrutiny, it takes little imagination to recognize
that there are some kinds of government operations that would be totally frustrated if conducted openly. A classic
example is that ‘the proper functioning of our grand jury system depends upon the secrecy of the grand jury
proceedings.’

Press-Enterprise, supra, at 8-9 (quoting Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218 (1979)). Since the place
and process of grand jury proceedings have neither historically been open to the press, nor has public access played a
significant positive role in such proceedings, this Court did not err in denying Appellant’s motion to obtain sealed grand jury
information.
Appellant did not challenge either the constitutionality of Rule 556.2 or this Court’s probable cause determination pursuant to

Rule 556.2(3). This Court determined as a matter of law that Appellant had no right of access to an ongoing grand jury matter. The
relevant facts are not disputed, and Appellant had an opportunity to fully argue its legal position.3 As such, this Court did not err
in denying the Motion to Unseal Record without a hearing.
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CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 This Court notes that the Motion to Unseal the Record and a brief in support thereof were delivered to this Court, but it does not
appear from the record that they were filed.
2 Appellant sought to access and inspect sealed documents in an open investigatory grand jury case.
3 This Court, through staff, left voicemails on two different days inquiring of Appellant’s counsel whether Appellant wished to file
a Reply Brief to the Commonwealth’s response. As this Court did not receive a timely response, this Court ruled on the Motion
based on the briefs submitted.

Commonwealth of Pennsylvania v.
Tony McDonough

Criminal Appeal—Suppression—Miranda—Custodial Detention

As police had probable cause to search vehicle parked illegally, and they saw drugs in plain view, suppression was properly denied.

No. CC 201704495. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—December 11, 2019.

OPINION
This is an appeal by Defendant, Tony McDonough, after his conviction following a jury trial on December 11, 2018 for

Possession of Firearm Prohibited in violation of 18 Pa.C.S. § 6105(a)(1), Firearms Not to be Carried Without a License in violation
of 18 Pa.C.S. § 6106(a)(1), Possession of a Controlled Substance in violation of 35 P.S. §780-113 (a)(16) and (b) and Possession of
Drug Paraphernalia in violation of 35 P.S. §780-113 (32). On March 19, 2019 Defendant was sentenced to 5 to 10 years followed by
5 years probation for the firearm convictions with no further penalty for the drug possession and paraphernalia convictions. A
timely direct appeal was not filed but by an order of April 23, 2019 Defendant’s direct appeal rights were reinstated. On May 21,
2019 Defendant filed a Notice of Appeal to the Superior Court. On May 28, 2019 a 1925(b) order was entered directing Defendant
to file his Concise Statement of Matters Complained of on Appeal. On September 26, 2019, after all transcripts were filed,
Defendant filed his Concise Statement setting forth the following:

“a. The court erred in denying the Motion to Suppress insofar as the police and officers effectuated a custodial deten-
tion, and therefore, the Officers were required to provide Miranda warnings prior to questioning Mr. McDonough;
particularly where such interrogation was designed to elicit incriminating information. The failure of the Officers to
provide protections of Miranda should have resulted in the suppression of the seized evidence, specifically a gun, as
the fruit of the poisonous tree.”

BACKGROUND
Defendant was arrested and charged as set forth above after he was found in possession of a firearm and drugs by officers

conducting a routine patrol who approached an illegally parked vehicle from which a passenger fled as they approached it.
Defendant, who was in the driver’s seat, made movements within the vehicle as they approached which lead the officers to have
reasonable suspicion that he had possession of a firearm or contraband. The officers ordered Defendant from the vehicle and they
then observed drugs in plain view. After Defendant was placed in custody he was asked if there was anything else in the car and
Defendant informed the officers that there was a gun under the front seat. Defendant filed a Motion To Suppress alleging that there
was neither reasonable suspicion or probable cause to order him from the vehicle and that he was not given any Miranda
warnings before being questioned by the officers.
At the suppression hearing on October 3, 2017 the Commonwealth called Officer Jenny Monteleone who testified that on

February 8, 2017 she and her partner, Officer Messer, were on direct patrol in the Marshall-Shadeland area of the city of
Pittsburgh. (T., p. 3) She testified that direct patrol is a patrol being done as a result of recent complaints of ongoing issues with
narcotics and firearms in the area. At that time they were patrolling in an unmarked vehicle in plain clothes. (T., p. 5) Officer
Monteleone testified that although the vehicle is unmarked it is used on daily basis for patrol in that area and that individuals
in the neighborhood are familiar with the vehicle. Officer Monteleone testified they were traveling on Fleming Avenue when
they observed a vehicle to their left with two males in the vehicle which was parked facing the wrong direction on Fleming
Avenue. (T., p. 6) Defendant was sitting in the driver’s seat and another individual was in the passenger seat as they drove by.
(T., p. 6) As they passed the vehicle the passenger appeared to recognize them as police and immediately exited and ran from
the vehicle. As the officers stopped and turned their vehicle to approach the parked vehicle Officer Monteleone was able to
observe Defendant making “shoving motions underneath his seat.” (T., pp. 7-8) Officer Messer pursed the passenger and Officer
Monteleone approached Defendant who was still seated in the vehicle. Although she could not see Defendant’s hands she
believed, based on her training and experience and the shoving motions that she had observed that he may be armed. Officer
Monteleone therefore drew her weapon and, while identifying herself as police and displaying her badge, ordered him to keep
his hands on the steering wheel. She testified that Defendant kept his hands on the wheel and did not make any further move-
ments until back up arrived and he was removed from the vehicle. (T., p. 8) When Defendant exited the vehicle she observed a
bundle of what appeared to be heroin in plain view on the driver’s seat where Defendant had been sitting. (T., p. 9) Defendant
was detained and patted down for weapons at which time he informed the officers that he had a needle in his pocket. (T, p. 9)
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As Defendant was moved back towards the vehicle Officer Messer asked Defendant if there was anything else in the vehicle
and Defendant stated there was a gun under his seat which was retrieved. (T., p. 9) On cross examination Officer Monteleone
acknowledged that until the passenger fled the vehicle they had not observed any criminal activity other than the illegally
parked vehicle. However, she reiterated that based on her training and experience she believed that Defendant’s shoving
motions were either an attempt to conceal drugs or he may be reaching for a weapon. (T., p. 10) After consideration of the tes-
timony, the Motion to Suppress was denied. Following the trial at which evidence of the drugs and the gun were admitted this
appeal followed.

DISCUSSION
In his Concise Statement Defendant contends that it was error to deny the Motion to Suppress as Defendant was in custodial

detention when he was ordered from the vehicle at gunpoint and detained and that the officers failed to provide Miranda warnings
prior to questioning Defendant when the questioning was designed to elicit incriminating information. Defendant contends that
the failure to give the Miranda warnings should have resulted in the suppression of the gun that was seized as the fruit of the
poisonous tree.
Police are required to read a suspect his Miranda warnings when he is in custody and subject to interrogation and the

Commonwealth may not use statements resulting from a custodial interrogation of a defendant unless it demonstrates that a defen-
dant was advised of his right against self-incrimination and his right to counsel. In evaluating whether Miranda warnings were
necessary, a court must consider the totality of the circumstances.” Commonwealth v. Gaul, 590 Pa. 175, 912 A.2d 252, 255 (2006)
If the police in fact place a person in custody or restrict his freedom in any significant way prior to, or during, the interview, then
the interrogators must advise that person of his Miranda rights.
In this case, Defendant was in custody and subject to custodial interrogation at the time that he was questioned about any addi-

tional items in the vehicle and, therefore, should have been advised of his Miranda rights prior to being questioned. However, it is
also clear that there was probable cause to search the vehicle at the time that Defendant was asked about any other items in the
vehicle. In Commonwealth v. Harris, 176 A.3d 1009, 1022-23 (2017) the Court discussed the law regarding a warrantless search of
a motor vehicle as follows:

“[p]olice may search an automobile without a warrant so long as they have probable cause to do so, as an automobile search
does not require any exigency beyond the the inherent mobility of a motor vehicle.” Commonwealth v. Gary, 625 Pa. 183,
91 A.3d 102, 104 (2014). Our Supreme Court has concluded that Article I, Section 8 of the Pennsylvania Constitution is
co-extensive with the Fourth Amendment to the United States Constitution, which has long supported a warrant exception
for automobile searches so long as probable cause to search exists. (citations omitted) Harris, at 1022-23

The Court further stated:

“With respect to probable cause to search, our Supreme Court instructs us that: [p]robable cause exists where the facts
and circumstances within the officers’ knowledge are sufficient to warrant a person of reasonable caution in the belief
that an offense has been or is being committed. With respect to probable cause, this Court adopted a “totality of the
circumstances” analysis in Commonwealth v. Gray, 509 Pa. 476, 503 A.2d 921, 926 (1985) (relying on Illinois v. Gates,
462 U.S. 213, [103 S.Ct. 2317, 76 L.Ed.2d 527] ( 1983)). The totality of the circumstances test dictates that we consider
all relevant facts, when deciding whether [the officer had] probable cause. Commonwealth v. Harris, 176 A.3d 1009,
1022-23(2017)

Officer Monteleone credibly testified that they observed a vehicle that was illegally parked in an area that they were patrolling
due to recent complaints regarding drug and firearms in the area. The vehicle, parked in violation of 75 Pa.CS.A.§ 3354, drew their
attention and one of the occupants immediately exited the vehicle and fled. This alone clearly gave the officers the right to
approach the vehicle and order Defendant from the vehicle. As was also noted in Harris:

“Moreover, it is well-established that “when an officer detains a vehicle for violation of a traffic law, it is inherently
reasonable that he or she be concerned with safety and, as a result, may order the occupants of the vehicle to alight
from the car.” Commonwealth v. Rosas, 875 A.2d 341, 348 (Pa.Super. 2005) (quotation and quotation marks omitted).
See Commonwealth v. Pratt, 930 A.2d 561, 564 (Pa.Super. 2007) (noting that “following a lawful traffic stop, an officer
may order the driver ... of a vehicle to exit the vehicle until the traffic stop is completed, even absent a reasonable
suspicion that criminal activity is afoot.”). Commonwealth v. Harris, 176 A.3d 1009, 1020-21 (2017)

The fact that Defendant was ordered to remain in the vehicle with his hands in view until back up arrived was also reasonable
given the totality of the circumstances, which included the officers’ observations of Defendant’s shoving motions as the other occu-
pant fled the vehicle, which Officer Monteleone testified raised the concern that he might be reaching below the seat for a weapon.
Once Defendant was removed from the vehicle and suspected narcotics were observed on the seat of the vehicle in plain view, there
was clearly sufficient basis for the officers to conclude that an offense was being committed and therefore probable cause existed
for the warrantless search of the vehicle.

It is also clear that Pennsylvania recognizes the “inevitable discovery” rule which provides that 

“[i]f the prosecution can establish by a preponderance of the evidence that the illegally obtained evidence ultimately
or inevitably would have been discovered by lawful means, the evidence is admissible. The purpose of the inevitable
discovery rule is to block setting aside convictions that would have been obtained without police misconduct. See
Commonwealth v. Bailey, 986 A.2d 860, 862 (Pa. Super. 2009)

The evidence presented established that the search of the vehicle would have resulted in finding the gun that Defendant disclosed
was under the seat when questioned by Officer Messer. Therefore, even assuming that Defendant should have been advised of
his  Miranda rights before being questioned about any other items in the vehicle, the gun would have been discovered during the
lawful search of the vehicle and the Motion to Suppress was appropriately denied.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
John Mullarkey

Criminal Appeal—Homicide—PCRA—After-Discovered Evidence

After crime drama airs on TV, defendant seeks all dash-cam videos from his arrest, but those used in documentary do not show
new evidence and defendant is not entitled to a hearing on this, his second PCRA petition.

No. CC 200713073. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Manning, P.J.E.—October 16, 2019.

MEMORANDUM OPINION AND
NOTICE OF INTENTION TO DISMISS

Before the Court is the Post Conviction Relief Act Petition of the Petitioner, John Mullarkey. For the reasons that follow, the
Court finds that there are no genuine issues concerning any material fact, that the Petitioner is not entitled to post-conviction
collateral relief, and that no purpose would be served by any further proceedings. Accordingly, the Petition will be dismissed
without a hearing pursuant to Pa. R. Crim. P. 907 thirty (30) days from the date of this Memorandum and Notice.

The Petitioner was charged by criminal information with one count of Criminal Homicide (18 Pa. C.S.A. § 2501). The informa-
tion alleged that the Petitioner intentionally, knowingly, and/or recklessly caused the death of Demi Cuccia on August 15, 2007. The
Petitioner was tried before a jury June 23-29, 2009. On June 29, 2009, the jury found him guilty of Murder of the First Degree.
Immediately after the verdict was announced, the Court imposed the mandatory sentence of life imprisonment. The Petitioner filed
a Notice of Appeal to the Supreme Court, raising the following claims:

1. The Trial Court erred in admitting Commonwealth Exhibit 4, a photo of the deceased;

2. The Trial Court erred in failing to instruct the jury on the elements of voluntary manslaughter;

3. The Trial Court erred in failing to instruct the jury that the drug Accutane had been withdrawn from the market by its
manufacturer; and

4. The Trial Court erred in failing to grant a continuance or mistrial based upon new information obtained on the last day
of trial, specifically that Accutane had been withdrawn from the market, which would have critically undermined one of
the Commonwealth’s experts.

The Superior Court affirmed the judgment of sentence and Petitioner filed a Petition for Allowance of Appeal to the Pennsylvania
Supreme Court. The Petition for Allowance of Appeal was denied on February 15, 2012.

The defendant filed a counseled Post Conviction Relief Act Petition on February 13, 2013, in which he raised the following
claims:

1. Counsel was ineffective for failing to move to suppress the statement Petitioner made to police and/or for failing to
present to the jury evidence that the statement was not voluntary which would have required an instruction on the
voluntariness of the confession be given to the jury.

2. Counsel was ineffective for failing to object to the prosecutor’s closing argument;

3. Counsel was ineffective for failing to present evidence of the victim’s character to establish adequate provocation;

4. Counsel was ineffective for failing to present as his expert witness, Dr. Fred Fochtman - as opposed to Dr. Wagner - to
testify about Accutane;

5. Counsel was ineffective for failing to present Eric Lee Vey, M.D., as an expert in forensic pathology, to testify about
state of mind as inferred by the nature of the victim’s and Petitioner’s wounds and ;

6. Counsel was ineffective for failing to present expert psychiatric testimony from Dr. Ernest Boswell - as opposed to
Dr. Robert Wettstein - to testify regarding Petitioner’s mental state at the time of the killing;

7. Counsel was ineffective for failing to present character witnesses;

8. Counsel was ineffective for failing to call the victim’s brother to testify regarding whether he knew Petitioner carried
a knife; and

9. Counsel was ineffective for failing to call witnesses to testify about the victim and Petitioner’s romantic relationship.

The Petition was denied on September 4, 2014. The Superior Court affirmed the dismissal and the Pennsylvania Supreme Court
denied defendant’s Petition for Allowance of Appeal on August 3, 2016.

The defendant then sought relief in Federal Court, filing a Petition of Writ of Habeas Corpus with the United States District
Court for the Western District of Pennsylvania. That petition was denied. The defendant’s appeal of that denial ended when the
United States Supreme Court denied defendant’s Petition for Writ of Certiorari on June 25, 2018.

While the Habeas matter was pending in federal court, the defendant filed a second PCRA Petition on July 6, 2017. In that
Petition, the defendant alleged that he is entitled to relief based on after discovered evidence based on an episode of a television
documentary about the killing of Demi Cuccia that appeared on the Discovery ID television network. The Court stayed proceed-
ings in that matter pending outcome of the habeas matter in federal Court. On April 4, 2019, the Court lifted the stay and directed
the defendant to file an Amended Petition, if warranted, no later than June 1, 2019.

On May 13, 2019 defendant filed a Petition seeking a certification for the compelled appearance of an out-of-state witness
pursuant to 42 Pa. C.S.A. § 5964. In this Petition, the defendant asked the Court to compel Discovery Communications, LLC, a
Maryland Corporation, to appear in Court and bring documents and things. In particular, the defendant wanted to compel the
production of several hours of video footage that was taken but not aired on the television broadcast of the episode, as well as other
information. The Commonwealth filed a reply opposing the request and the Court, in a Memorandum Opinion and Order dated May
22, 2019, denied the Petition.
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The defendant then filed the instant Amended PCRA, raising a single claim: that he is entitled to a new trial because “... the
Commonwealth’s failure to disclose the additional dash cam videos establish that the proceedings resulting in Mr. Mullarkey’s
conviction ‘were so unfair that a miscarriage of justice occurred which no civilized society can tolerate.’ Commonwealth v.
Szuchon, 633 A.2d 1098, 1099-1100 (Pa. 1993).” (Amended PCRA Petition, July 18, 2019 at ¶ 38). He contends that the dash cam
video constitutes exculpatory evidence, unavailable at trial and only recently made available, that “... would have changed the
outcome of the trial had it been introduced.” (Amended PCRA Petition, at ¶ 39.)

First, the Court would note that as this is the defendant’s second PCRA Petition, in order to obtain relief, he is required to make
a prima facie showing that the proceedings resulting in his conviction were so unfair that a miscarriage of justice may have
occurred. Commonwealth v. Lawson, 549 A.2d 107 (Pa. 1988). Moreover, in order to obtain relief in the form of an evidentiary hear-
ing, he must first properly plead his claims. 42 Pa. C.S.A §9543. The PCRA provides:

(d) Evidentiary hearing.-

(1) Where a petitioner requests an evidentiary hearing, the petition shall include a signed certification as to each intended
witness stating the witness’s name, address, date of birth and substance of testimony and shall include any documents
material to that witness’s testimony. Failure to substantially comply with the requirements of this paragraph shall render
the proposed witness’s testimony inadmissible.

42 Pa. C.S.A. §9545(d). It is axiomatic that a defendant requesting a hearing must set forth an offer of sufficient facts to prove at a
hearing that there exists a material dispute of fact and that he would be entitled to relief if that dispute of fact were resolved in his
favor. At minimum, defendant must identify the evidence, explain what material facts it would be relevant to and proffer how such
evidence, had it been available, would have changed the outcome of the trial.

Here, the defendant has offered no explanation of what this evidence would show, what material facts it would be relevant
to or how it could possibly have affected the outcome of the trial. In fact, the best the defendant can do is suggest that what is
depicted on this other dash cam video may constitute exculpatory evidence. (Amended PCRA Petition, at ¶ 36).

The defendant argues in his Petition that he is entitled to discovery from the Commonwealth and requests that the
Commonwealth be required to produce all dash cam videos of all vehicles responding to the scene. (Amended PCRA Petition, at
47). This Court already rejected the defendant’s request to engage in discovery, finding that “... his petition sets forth nothing more
than mere speculation ...” that exculpatory evidence exists. An evidentiary hearing “... is not a discovery tool wherein counsel may
conduct investigation and interrogation to search for support for vague or boilerplate allegations of ineffectiveness.”
Commonwealth v. Wells, 578 A.2d 27, 32 (Pa. Super. 1990). This Court found that the defendant failed to establish the exceptional
circumstances required by Pa. R. Crim. P. 902(E) before discovery is permitted in a proceeding under the PCRA. As the defendant
has offered absolutely nothing new in this petition in connection with his renewed request for discovery, the Court sees no reason
to reconsider that ruling.

The Court has viewed the footage used in the documentary that is purportedly from a dash cam video from another police
vehicle previously unavailable. It shows nothing more than the scene as the officer arrives and parks next to a building, facing
away from where the victim and defendant were laying. Even if there were more footage, it is incumbent on defendant to explain
what he believes this footage would show and how it would be exculpatory. The defendant was present at the scene. He knows what
happened. This case was not a “whodunit”.

The defense never disputed that the defendant stabbed Demi Cuccia, causing her death. At trial, the defendant presented
testimony from Dr. Robert M. Wettstein, a forensic psychiatrist, who offered the opinion that the defendant suffered from a
mental illness or disturbance that affected his cognitive abilities such that he was unable to form the specific intent to kill.
Defendant is not alleging that trial counsel was ineffective for pursuing that defense at trial. Accordingly, to be relevant and excul-
patory, what was depicted in the allegedly missing dash cam video would have to be supportive of that defense; it would have to
establish facts that would have made it likely that the jury would have found that the defendant was not capable of forming the
specific intent to kill. Defendant does not even attempt to explain how another video from the dash cam of a police car arriving at
the scene would have assisted in establishing that defense.

The evidence of the defendant’s guilt in this case was overwhelming. A neighbor, Gale Slomer, testified that she heard scream-
ing from the victim’s home and then saw the victim run out of her house, covered in blood. She ran to help her, trying to put pres-
sure on her wounds. Ms. Cuccia told her, “he stabbed me, he stabbed me.” (TT 64) She then saw the defendant also exit the Cuccia
house. (TT 67) She said he had his left arm up to his ear, appearing to be holding a cell phone. He walked over to a truck “where
he was laying in the driveway.” (TT 67) Her son-in-law, Ken Thompson, testified that he followed his mother-in-law and wife out
of the door when they heard the screaming and, after calling 911, observed the defendant laying in the driveway, bleeding from the
neck. (TT 81-82) Another officer, Lieutenant Lawrence Lyons, soon arrived and asked the defendant where the knife was. The
defendant pointed to the Cuccia house. A search of that house later revealed the presence of the victim’s blood covered cell phone
and the defendant’s knife, both in the living room. (TT 187-188)

The Commonwealth also presented evidence establishing that the defendant and victim had dated but that the victim had
recently broken up with him and that he had become depressed and angry over the breakup. The defendants’ phone revealed that
shortly after stabbing Demi and himself, he sent a text message to his mother that stated, “I stabbed myself at Demi’s. I love you.”
(TT 244) Finally, the defendant gave a statement to the officer guarding him at the hospital in which he, essentially, admitted
stabbing Cuccia. (TT 268-271)

At trial, defendant’s expert recounted his interview with the defendant. The defendant told Dr. Wettstein that the victim had
invited him over. She first told him that there would be no sex but then hugged and kissed him when he arrived. A few minutes
later, according to the defendant, the victim turned angry and became “real mean to me, and she started to yell at me that she was
sick of me.” (TT 457). She told him that she didn’t want to see him again, and that he should get out of the house. (TT 458). He tried
to remain cool, but he became angry. (TT 459). He stated, “He was feeling low, worthless, garbage, crushed, like I wasn’t a
person.” She was sitting on the couch, and he went over to her, and proceeded to kneel on top of her. She responded by punching
him. He then removed the knife from his pocket, opened the knife to reveal the blade, and began stabbing her. (TT 460).1

Nothing depicted in a dash cam video can alter the facts established at trial. The defendant, angry at his breakup with the
victim and her rebuff of his attempt at a reconciliation, stabbed her 16 times, causing her death. None of the emotional difficulties
he was experiencing at the time rose to a level which would have impaired his ability to form the specific intent to kill. A second
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view of the crime scene that might be provided if another dash cam video exists could not possibly have affected the outcome of
this trial. The eyewitnesses to this tragic and senseless murder of this young woman provided the best evidence of what happened
that day. A dash cam video would add nothing to an understanding of these events.

For the reasons set forth herein, the defendant’s Petition will be dismissed without a hearing. The defendant may file a response
to this proposed dismissal within twenty (20) days of the date of this Order.

The Department of Court Records is directed to serve a copy of this Order upon counsel for the defendant; upon the Assistant
District Attorney and upon the defendant, by certified mail, return receipt requested, at John Mullarkey, JC5583, SCI
Huntingdon, 1100 Pike Street. Huntingdon, PA, 16654-1112.

BY THE COURT:
/s/Manning, P.J.E.

Date: October 16, 2019
1 It should also be noted that in his first PCRA Petition, the defendant also did not deny that he killed the victim. Rather, he claimed
that counsel was ineffective in his choice of experts and offered a report from a psychologist, Ernest Boswell, who also opined
that the defendant was unable to form the specific intent to kill, albeit he attributed that to the defendant in ability to control his
reaction to the “serious provocation” of Ms. Cuccia breaking up with him.

Commonwealth of Pennsylvania v.
Anissa Robinson

Criminal Appeal—Probation Violation—Sentencing (Discretionary Aspects)—Zero Tolerance

Mentally ill defendant, unable to control her addiction and mental health issues, receives 2 to 4 year sentence after violating
a zero tolerance condition of her probation.

No. CC 2016-14388, 2014-16722, 2015-09260. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—October 16, 2019.

OPINION
This is a direct appeal from the judgment of sentence entered on July 17, 2019, following a probation violation hearing held on

June 18, 2019. Due to substantial non-compliance with the terms of her probation, the court revoked the Defendant’s probation at
the above-captioned cases on June 18, 2019. The court resentenced the Defendant at CC# 2014-16722 to time-served and closed
interest on that case.1 (Probation Violation Hearing (“PV”), held 6/18/19, pp. 16-18).

At CC# 2015-9260, the Defendant was sentenced at Count Two (2) - Aggravated Assault - Bodily Injury to Police/Enumerated
Persons, to a period of total confinement of three (3) to six (6) years. The court awarded credit for time-served between July 17,
2015 through August 21, 2015.2 At Count Three (3) - Open Lewdness, the Defendant was sentenced to a (1) year term of probation
which was ordered to commence upon her release from imprisonment. (PV, p.17-18). Court costs were imposed, and the Defendant
was found to be ineligible for RRRI. (PV, pp. 17-18).

A timely post-sentence petition seeking a modification of the Defendant’s sentence was filed on June 24, 2019. A hearing on the
petition was scheduled for July 16, 2019, but it was continued following the Commonwealth’s representation that it had not received
a copy of the petition and was, therefore, unprepared to proceed. (Post-Sentence Motion Hearing (“PSM 1”), held July 16, 2019,
pp. 5-6). The hearing was rescheduled for August 6, 2019. (Id. at 7).

Immediately following the hearing, the court realized that, pursuant to Pa.R.Crim. P. 708(E), the Defendant’s petition would
not toll the 30-day appeal period. Given that a detailed recitation of the Defendant’s non-compliant behavior was set forth at the
violation hearing, and given that the defense had already presented its argument before the post-sentence motion hearing was
continued, the court decided that another hearing on the petition would be unnecessary. (PSMl, pp. 2-5). After conducting a
thorough review of the Defendant’s case file, the court granted the Defendant’s request for modification and reduced her
Aggravated Assault sentence by one (1) year. The court issued an order on July 17, 2019, resentencing the Defendant to a term
of imprisonment of 2-4 years at Count Two (2) of the 2015 case. The sentence remained unchanged in all other respects.

A one-year reduction, however, was not satisfactory to the Defendant. On July 23, 2019, the Defendant filed a “Reconsideration
of Petition for Modification of Sentence,” asserting that her reduced sentence was still “overly harsh and excessive,” and that a
county sentence was more appropriate so that she could maintain contact with her family. (Reconsideration Petition, filed 7/23/19,
¶¶ 4-5). The motion was denied at the hearing that was held on August 6, 2019.

A timely Notice of Appeal was filed on August 16, 2019. The Defendant was directed to file a Concise Statement of Errors
Complained of on Appeal (“Concise Statement”) pursuant to Pa.R.A.P. 1925(b) by September 10, 2019.

On September 9, 2019, the Defendant filed a timely Concise Statement, raising only one (1) issue for review:

a. This Honorable Court abused its discretion by imposing a manifestly excessive sentence for technical violations of
probation and failing to consider Ms. Robinson’s rehabilitative needs, as required by 42 Pa.C.S. §9721(b), of maintain-
ing contact with her family while addressing her mental and physical health conditions.

(Concise Statement, p. 3). The Defendant’s allegation of error on appeal is completely devoid of merit. The court respectfully
requests that the Defendant’s sentence be upheld for the reasons that follow.

I. STANDARD OF REVIEW
The standard of review for an appeal following the revocation of probation is well-settled:

[Appellate] review is limited to determining the validity of the probation revocation proceedings and the authority of the
sentencing court to consider the same sentencing alternatives that it had at the time of the initial sentencing. 42 Pa. C.S.
§ 9771(b). See also Commonwealth v. Gheen, 688 A.2d 1206, 1207 (1997) (the scope of review in an appeal following a
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sentence imposed after probation revocation is limited to the validity of the revocation proceedings and the legality of the
judgment of sentence). Also, upon sentencing following a revocation of probation, the trial court is limited only by the
maximum sentence that it could have imposed originally at the time of the probationary sentence. Id., 688 A.2d at 1207-
1208.

Commonwealth v. Fish, 752 A.2d 921, 923 (Pa. Super. 2000) (internal quotations and citations omitted). “When assessing whether
to revoke probation, the trial court must balance the interests of society in preventing future criminal conduct by the defendant
against the possibility of rehabilitating the defendant outside of prison.” Commonwealth v. Simmons, 56 A.3d 1280, 1284 (Pa. Super.
2012) (internal quotations and citations omitted). “In order to uphold a revocation of probation, the Commonwealth must show by
a preponderance of the evidence that a defendant violated h[er] probation.” Id.

In Commonwealth v. Kalichak, 943 A.2d 285, 289 (Pa. Super. 2008) our appellate court further explained that:

Upon revoking a defendant’s probation and imposing a new sentence, a court has available to it essentially all the
sentencing alternatives that existed at the time of the initial sentencing. 42 Pa.C.S.A. § 9771(b). Thus, if the original
offense was punishable by total confinement, such a penalty is available to a revocation court, subject to the limitation
that the court shall not impose total confinement unless it finds that: (1) the defendant has been convicted of another
crime; (2) the defendant’s conduct indicates a likelihood of future offenses; or (3) such a sentence is necessary to
vindicate the court’s authority.

The imposition of sentence following the revocation of probation “is vested within the sound discretion of the trial court, which,
absent an abuse of that discretion, will not be disturbed on appeal.” Commonwealth v. Smith, 669 A.2d 1008, 1011 (Pa. Super. 1996).
An abuse of discretion is more than an error in judgment; a sentencing court has not abused its discretion “unless the record
discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”
Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996).

“In determining whether a sentence is manifestly excessive, the appellate court must give great weight to the sentencing court’s
discretion.” Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). This deferential standard of review acknowledges
that the sentencing court is “in the best position to view the defendant’s character, displays of remorse, defiance, indifference,
and the overall effect and nature of the crime.” Commonwealth v. Allen, 24 A.3d 1058, 1065 (Pa. Super. 2011) (internal citations
omitted).

Failure to Raise Substantial Question
In this appeal, the Defendant seeks to challenge the discretionary aspects of sentencing. The court notes that “[t]he right to

appeal a discretionary aspect of sentence is not absolute.” Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa. Super. 1999). A defen-
dant “challenging the discretionary aspects of [the] sentence must invoke [appellate] jurisdiction by satisfying a four-part test.”
Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In applying the four-part test, the appellate court analyzes

(1) whether appellant has filed a timely notice of appeal, see Pa.R.A.P. 902 and 903; (2) whether the issue was properly
preserved at sentencing or in a motion to reconsider and modify sentence, see Pa.R.Crim.P. [708]; (3) whether appellant’s
brief has a fatal defect, Pa.R.A.P. 2119(f); and (4) whether there is a substantial question that the sentence appealed from
is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 170.

“The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court] will
grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either: (1) incon-
sistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the sentencing
process.” Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015).

In challenging her revocation sentence, the Defendant essentially claims that this court did not adequately consider her reha-
bilitative needs. Our courts have “held on numerous occasions that a claim of inadequate consideration of [mitigating] factors does
not raise a substantial question for ... review.” Haynes, supra, at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super.
2014). This court respectfully requests that the reviewing court find that the Defendant has failed to raise a substantial question
for review of her sentence. The Defendant’s two (2) to four (4) year sentence was squarely within the standard range of the guide-
lines, was consistent with the sentencing provisions of the Sentencing Code, and did not conflict with the fundamental norms that
underlie the sentencing process. However, should the reviewing court conclude that there exists a substantial question as to the
appropriateness of the sentence, the sentence imposed was justified by the totality of the circumstances in this case.

II. DISCUSSION
Initially, the court notes that the Defendant was no stranger to this court. Having pied into Mental Health Court (“MHC”) on

June 21, 2016, the Defendant spent exactly three (3) years under this court’s supervision. Consequently, this court was well-
familiar with the Defendant, her background, her history, and her rehabilitative needs. The Defendant’s original sentence was
designed to allow her to meaningfully address her mental health and substance abuse issues. However, despite this court’s best
efforts to craft effective treatment plans, it was the Defendant who squandered the numerous opportunities she had been
afforded at various points during her time in MHC.

Indeed, the Defendant’s rehabilitative efforts, or rather, lack thereof, frustrated the entire purpose behind her original sen-
tencing scheme, and the Defendant’s sentencing challenge on appeal overlooks the numerous chances that she had been afforded
to help her transition to a sober and law-abiding lifestyle. Beginning with the circumstances surrounding her acceptance into MHC,
the Defendant was shown a great deal of leniency by multiple individuals, even though her offense conduct involved aggressive,
unruly, and disruptive actions taken towards law enforcement.

In order for the Defendant to be allowed to participate in the MHC program, the Commonwealth had to strongly advocate for
her and persuade her victims to consent to the withdrawal of the Felony 1 - Aggravated Assault charge which formed the basis for
Count One (1) of the information at CC# 2015-9260. (PV, p. 12). The facts underlying that specific charge were troubling as they
entailed the Defendant becoming extremely combative with police officers, which demonstrated her complete disrespect for the
law.3 (Criminal Complaint - Incident Number 15131596). The Defendant was already known to the police, and, during that partic-
ular encounter, she repeatedly swore at the officers, made herself gag and vomit in the back of the police car, and had to have her
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ankles shackled together so that she would stop kicking the inside of the vehicle. (Id.).
However, the most offensive aspect of her behavior was the fact that she spit directly onto the face of one of the officers as

he tried to prevent her from engaging in self-harming behavior. (Id.). The Defendant did this while knowing that she had HIV,
a highly communicable disease, which meant that she also knew she was putting the officer’s health and safety at risk. (PV, pp.
12-13). The officer “had to undergo months and months of medical testing to make sure that her actions did not infect him with
any blood borne diseases that she’s known to have and he really was quite concerned and upset about it.” (Plea Hearing (“PH”),
held 6/21/16, p. 14).

At the Defendant’s MHC plea hearing, the Commonwealth indicated that “it did take some cajoling and convincing with the
victim who has had prior contacts with this defendant, to have him even consent to Mental Health Court.” (PH, p. 14 ). However,
the officer begrudgingly agreed to give the Defendant that “opportunity to change her life and take advantage of the supports
[MHC] has to offer.” (Id. at 14). Without the withdrawal of that Felony 1 charge, the Defendant would have been ineligible for
MHC and would have faced a recommended sentence of 60-72 months in the standard range of the guidelines. Accordingly, her
acceptance into MHC was the first substantial break she had been given.

In exchange for the withdrawal of that charge, the Defendant pled guilty to Counts Two (2) through Four (4) of the 2015 case.
At Count Two (2), she was sentenced to 11 1/2 to 23 months in the Allegheny County Jail (“ACJ”), to be served on TAD/EM only.
(PH, p. 14). The Defendant was to be paroled upon successful completion of the SMC program at the jail. (PH, pp. 17-18). The court
also imposed a four (4) year period of probation, to commence upon her release from imprisonment. (PH, p. 17). At Count Three
(3) - Open Lewdness, she received a one (1) year term of probation that was ordered to run concurrently with the other period of
probation imposed at Count Two (2).

With respect to her conditions of probation, the Defendant was specifically instructed that any failure to attend treatment or
abide by any other condition of probation would result in incarceration. (PH, p. 19). The Defendant also was ordered to refrain
from the use of any alcohol or illegal substances. (PH, pp. 13, 22-23). The court also made clear that the Defendant was prohibited
from engaging in any violent behavior, which included verbal as well as physical violence. (PH, p. 26). At the conclusion of the
hearing, the court welcomed the Defendant into MHC and stated, “[w]e’re willing to work with you, but you have to work with us.”
(PH, p. 30).

The Defendant knew she was on a “Zero Tolerance/Last Chance” basis with this court because she had previously failed out of
PRIDE court. (PV, pp. 3, 13-14). This recognition, however, did little to foster her compliance with the terms of her supervision. As
recounted in detail at the violation hearing by Robert Panigal, the MHC Probation Liaison, the Defendant was repeatedly kicked
out of treatment facilities due to non-compliance with program rules, as well as her aggressive, disruptive, and threatening
behavior towards both staff and residents. (PV, pp. 4-9).

Additionally, the Defendant had tested positive for cocaine on four (4) occasions between February and October of 2017. (PV,
pp. 5-6). She then left Family Links twice without permission on February 22, 2018 and February 24, 2018, lied about the probation
office approving these discharges, and tested positive for THC on February 23, 2018, during one of the times that she had left with-
out authorization. (PV, pp. 7-9). Nevertheless, despite this string of unruly behavior, the court forged on in its attempt to rehabili-
tate the Defendant, understanding that relapses and some behavioral issues often accompany the recovery process. The court
detained her at the ACJ at the end of February of 2018, and on March 19, 2018, the “Defendant was placed on a zero tolerance last
chance basis for the second time.” (PV, p. 7) (emphasis added).

Notwithstanding the last chance that the Defendant knew that she was on, she continued to act out. For example, she was kicked
out of the SMC program, while incarcerated at the Allegheny County jail, in August of 2018 for spilling coffee on another resident’s
paperwork. (PV, p. 8). However, the court continued to work with her and ultimately released her to the Charlotte’s House of Hope
on August 30, 2018. (PV, p. 8). However, on September 4, 2018, the Defendant was arrested and detained due to her acquiring new
charges for criminal mischief, false alarms, and simple assault. (PV, p. 8). While those charges were subsequently withdrawn, the
Defendant “also relapsed on alcohol at that point in time.” (PV, p. 8). On April 30, 2019, after another period of incarceration, the
Defendant was released to McClanahan CRR. She absconded only three (3) days later. (PV, p. 9). A warrant was issued for the
Defendant’s arrest and the Defendant was again taken into custody on May 6, 2019. (PV, p. 9).

Against this backdrop, the Defendant has failed to meet her burden of showing that her revocation sentence was an abuse of
discretion. Given this court’s familiarity with the Defendant, this court was in the best position to gauge her ability to become a
productive, sober, law-abiding member of society. She demonstrated time and time again that she was either unwilling or unable
to do so, which makes her a threat to the public. Even when confronted with her history at the violation hearing, the Defendant
yelled, claimed that people were “lying,” and tried to make excuses for her own behavior. (PV, pp. 15-16).

The Defendant has failed to take genuine responsibility for the fact that her revocation sentence was purely a result of her
failure to take advantage of the substantial breaks that she had been offered. A modest period of incarceration was necessary
to vindicate the authority of this court and to account for the Defendant’s conduct, which demonstrated a likelihood of future
offenses. See 42 Pa. C.S.A § 9771(c). The fact that the Defendant may lose some contact with her family due to her inability to
comply with the terms of her probation is a consequence of her own decision-making and actions.

III. CONCLUSION
The Defendant’s allegation of error on appeal is without merit. Based on the foregoing discussion, the court considered

all the relevant mitigating factors and statutory sentencing factors in imposing the sentence. Given the court’s years-long
attempts to rehabilitate the Defendant to no avail, the 2-4 year revocation sentence was not an abuse of discretion because
the sentence was well within the standard range of the guidelines, did not exceed the statutory maximum sentence, and was
not manifestly unreasonable under the circumstances. For all these reasons, this court respectfully requests that its revocation
sentence be upheld.

BY THE COURT:
/s/Lazzara, J.

Date: October 16, 2019

1 Specifically, at Count One (1) - Simple Assault, the Defendant received credit for time served between February 16, 2018 to June
18, 2019. At Count Two (2) - Resisting Arrest, the Defendant received credit for time served between October 6, 2015 through July
19, 2016, from October 16, 2017 through December 14, 2017, and from January 13, 2018 through February 13, 2018.
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2 Count One (1) - Aggravated Assault - Serious Injury to Police/Enumerated Persons was withdrawn at the time of the Defendant’s
plea into Mental Health Court (“MHC”) on June 21, 2016. That offense carried a recommended guideline range of 60-72 months
in the standard range.
3 The court notes that the Defendant’s offense conduct CC# 2014-16722 also involved the Defendant attempting to bite police
officers who were attempting to execute an active warrant. (PH, p. 13).
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Commonwealth of Pennsylvania v.
Keith Callen*

Criminal Appeal—Sex Offenses—Guilty Plea—SORNA

Defendant challenges the denial of his motion to withdraw his plea on multiple fronts.

No. CP-02-CR-9929-2016, CC 201210066. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Rangos, J.—September 30, 2019.

OPINION
On October 2, 2017, a jury found Appellant, Keith Callen, guilty of Aggravated Indecent Assault (victim under 13 years of age),

Indecent Assault (victim under 13 years of age), Endangering the Welfare of a Child (“EWOC”), Corruption of Minors, all of which
pertaining to the victim 1.1 The jury further found Appellant guilty of EWOC and Corruption of Minors with the victim 2.2

Additionally, the jury found Appellant guilty of Aggravated Indecent Assault (victim under 16 years of age), Sexual Assault by
Sports Official, Indecent Assault (victim under 16 years of age), Unlawful Contact With a Minor, corruption of Minors (defendant
age 18 or above), and Corruption of Minors, all of which pertain to the victim 3.3 The Honorable Donna Jo McDaniel imposed an
aggregate sentence of 13 to 26 years of incarceration and Appellant appealed. On October 31, 2018, the Superior Court of
Pennsylvania vacated the judgment of sentence, reversed the convictions, and remanded for a new trial.4

Upon the retirement of the Honorable Donna Jo McDaniel, this case was reassigned to this Court. On June 3, 2019, pursuant to
a plea agreement, at the case relating to the victim 3, Appellant pled guilty to one count of Aggravated Indecent Assault-Comp.
Less than 16, Sexual Assault by a Sports Official, Indecent Assault of a Person Less than 16 Years of Age, Unlawful Contact With
a Minor, an two counts of Corruption of Minors.5 This Court sentenced Appellant to two to four years of incarceration, five years
of consecutive probation, lifetime SORNA registration and charge specific special conditions of supervision. Before entering his
plea, Appellant completed and signed a colloquy agreeing to be supervised under the charge specific special conditions outlined.
Appellant filed a Post Sentence Motion on June 12, 2019 and a Supplemental Post Sentence Motion on July 1, 2019. This Court
denied the Motion on July 30, 2019. Appellant filed a Notice of Appeal and a Concise Statement of Errors Complained of on Appeal
on August 6, 2019.

ERRORS COMPLAINED OF ON APPEAL
Appellant, through his Statement of Errors Complained of on Appeal, asserts that this Court made various errors with respect

to the denial of his Motion to Withdraw Guilty Plea. Appellant further asserts that this Court erred in failing to grant a hearing on
his Motion to Withdraw Guilty Plea. Lastly, Appellant asserts that this Court erred in imposing certain probation conditions.
(Concise Statement of Matters Complained of on Appeal, 1-3)

DISCUSSION
In reviewing Appellant’s Post-Sentence Motion to Withdraw Guilty Plea, this Court applied the standards set forth in case law.

“There is no absolute right to withdraw a guilty plea once sentence has been imposed.” Commonwealth v. Muhammad, 794 A.2d
378, 382 (Pa.Super. 2002). Post-sentence motions to withdraw a guilty plea are subject to higher scrutiny to discourage their use as
sentence-testing devices. Commonwealth v. Flick, 802 A.2d 620, 623 (Pa.Super. 2002). Appellant must show prejudice which resulted
in “manifest injustice.” Id. “Our law does not require that an Appellant be totally pleased with the outcome of his decision to plead
guilty, only that his decision be voluntary, knowing and intelligent.” Commonwealth v. Baldwin, 760 A.2d 883, 885 (Pa.Super. 2000),
appeal denied, 781 A.2d 138 (Pa. 2001)

Appellant alleges that his plea was not voluntary, knowing and intelligent because this Court failed to inquire into the six
specific area required under Pa.R.Crim.P. 590. Appellant asserts that the SORNA notice was legally insufficient in three specific
instances and the written colloquy contained two instances of incorrect legal advice. Rule 590 states, in pertinent part,

(B) Plea agreements.

(1) At any time prior to the verdict, when counsel for both sides have arrived at a plea agreement, they shall state on
the record in open court, in the presence of the defendant, the terms of the agreement, unless the judge orders, for good
cause shown and with the consent of the defendant, counsel for the defendant, and the attorney for the Commonwealth,
that specific conditions in the agreement be placed on the record in camera and the record sealed.

(2) The judge shall conduct a separate inquiry of the defendant on the record to determine whether the defendant
understands and voluntarily accepts the terms of the plea agreement on which the guilty plea or plea of nolo contendere
is based.

Pa. R. Crim. P. 590. Appellant refences the Official Comment to the Rule, which further illuminates the requirements of the Rule
as follows:

Comment: The purpose of paragraph (A)(2) is to codify the requirement that the judge, on the record, ascertain from the
defendant that the guilty plea or plea of nolo contendere is voluntarily and understandingly tendered. On the mandatory
nature of this practice, see Commonwealth v. Ingram, 316 A.2d 77 (Pa. 1974); Commonwealth v. Campbell, 304 A.2d 121
(Pa. 1973); Commonwealth v. Jackson, 299 A.2d 209 (Pa. 1973).

It is difficult to formulate a comprehensive list of questions a judge must ask of a defendant in determining whether the
judge should accept the plea of guilty or a plea of nolo contendere. Court decisions may add areas to be encompassed in
determining whether the defendant understands the full impact and consequences of the plea, but is nevertheless willing
to enter that plea. At a minimum the judge should ask questions to elicit the following information:

(1) Does the defendant understand the nature of the charges to which he or she is pleading guilty or nolo contendere?

(2) Is there a factual basis for the plea?

(3) Does the defendant understand that he or she has the right to trial by jury?

(4) Does the defendant understand that he or she is presumed innocent until found guilty?
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(5) Is the defendant aware of the permissible range of sentences and/or fines for the offenses charged?

(6) Is the defendant aware that the judge is not bound by the terms of any plea agreement tendered unless the judge
accepts such agreement?

(7) Does the defendant understand that the Commonwealth has a right to have a jury decide the degree of guilt if the
defendant pleads guilty to murder generally?

The Court in Commonwealth v. Willis, 369 A.2d 1189 (Pa. 1977), and Commonwealth v. Dilbeck, 353 A.2d 824 (Pa. 1976),
mandated that, during a guilty plea colloquy, judges must elicit the information set forth in paragraphs (1) through (6)
above. In 2008, the Court added paragraph (7) to the list of areas of inquiry.

Many, though not all, of the areas to be covered by such questions are set forth in a footnote to the Court’s opinion in
Commonwealth v. Martin, 282 A.2d 241, 244-245 (Pa. 1971), in which the colloquy conducted by the trial judge is cited
with approval. See also Commonwealth v. Minor, 356 A.2d 346 (Pa. 1976), and Commonwealth v. Ingram, 316 A.2d 77 (Pa.
1974). As to the requirement that the judge ascertain that there is a factual basis for the plea, see Commonwealth v.
Maddox, 300 A.2d 503 (Pa. 1973) and Commonwealth v. Jackson, 299 A.2d 209 (Pa. 1973).

It is advisable that the judge conduct the examination of the defendant. However, paragraph (A) does not prevent defense
counsel or the attorney for the Commonwealth from conducting part or all of the examination of the defendant, as
permitted by the judge. In addition, nothing in the rule would preclude the use of a written colloquy that is read,
completed, signed by the defendant, and made part of the record of the plea proceedings. This written colloquy would
have to be supplemented by some on-the-record oral examination. Its use would not, of course, change any other require-
ments of law, including these rules, regarding the prerequisites of a valid guilty plea or plea of nolo contendere.

Pa. R. Crim. P. 590.

In addition to an eleven-page written colloquy (attached),*** which Appellant indicated he read, understood and answered
honestly (Transcript of Guilty Plea Hearing, hereinafter PT at 9), this Court conducted an extensive verbal colloquy. Appellant
stated that he did not suffer any mental illness or infirmity which would in any way limit his ability to participate in the plea
proceeding. (PT 8) Appellant stated that he was pleading guilty to the charge as read and was pleading guilty because he was, in
fact, guilty. (PT 16) Appellant waived a factual summary and stipulated that a factual basis existed for the plea. Id. Nothing in
Appellant’s behavior or demeanor supports his contention that his plea agreement was not knowingly or voluntarily. As indicated
above, Appellant fully participated in a verbal plea colloquy, completed a written colloquy and was represented by counsel
throughout the plea proceedings. Appellant asked questions of his counsel and the Court and stated that he was pleased with the
level of representation provided. (PT 14) The record supports a finding that the plea was voluntarily, knowingly and intelligently
entered into by Appellant.

Turning to the specific sections of the Comment referenced by Appellant in which he asserts this Court erred, Appellant asserts
that the requirement that Appellant understand the nature of the charges to which he pled was not met. This claim is without merit
and disingenuous. Appellant indicated that he was satisfied with the services of counsel and that counsel explained to Appellant
the nature of the charges and the elements of each offense. (PT 14) Appellant stated that he reviewed the affidavit of probable
cause, the police report and all of the discovery in this case with his attorney. (PT 14-15) Furthermore, in the written Guilty Plea
Colloquy, Appellant answered “yes” to Questions and 7, which ask, “Have you discussed with your attorney the elements of each
charged offense?” and “Have you discussed with your attorney the factual basis of each charged offense?” (Guilty Plea Colloquy
at 2) Moreover, the nature of the charges would have been made abundantly clear during the jury trial which preceded the plea.
As a result, Appellant chose to waive his right to a factual summary and stipulate that there was a factual basis for his guilty plea.
(PT 16) Appellant’s claim is without merit.

Next, Appellant claims he was not informed that he was presumed innocent. Again, the written colloquy addresses this issue.
Question 17 states that Appellant “enter[s] the courtroom clothed with the presumption of innocence and that presumption remains
with [him] until such time that all the members of the jury or the judge in a non-jury trial, would find [him] guilty beyond a
reasonable doubt.” (Guilty Plea Colloquy at 4) Appellant answered that he understood this. Id. Appellant is an educated man who
not only stated his ability to “read, write and understand the English language,” but also obtained his associate degree in college.
(PT 8) Appellant stated that he answered the questions in the written colloquy honestly and that he read the entire document and
understood it fully. (PT 9) Appellant had the further benefit of the previous jury trial in this matter, whereupon his presumption of
innocence, along with other rights would have been explained in great detail in Judge McDaniel’s opening and closing instructions
to the jury. This claim is without merit.

Appellant claims that he was not made aware of the permissible range of sentences and/or fines for the offense charged. This
Court stated the maximum possible sentences for each count at the plea hearing. (PT 14-15) Appellant asserts that this recitation
was insufficient because this Court failed to tally the sentences to determine the total maximum sentence if this Court sentenced
consecutively at all counts, a requirement without support in the law. Also, the written colloquy specifically covers the concept of
concurrent and consecutive sentencing. Appellant answered “yes” to whether he understood “that any term of imprisonment
imposed as a result of [his] plea may be imposed separately or consecutively.” (Guilty Plea colloquy at 9) Appellant also answered
“yes” to the question “Have you and your attorney discussed the maximum possible sentence which this Court could impose?” Id.
at 8. Lastly, Appellant answered “yes” to the following question, “Do you understand that if you have been charged with more than
one offense, the Court may impose a separate, or consecutive, sentence for each offense?” Moreover, as this Court sentenced
Appellant in accordance with the plea agreement, with no sentences imposed consecutively, this issue is not only meritless but
also moot.

Appellant’s final bone of contention relating to the plea colloquy is his allegation that he was not informed that this Court was
not bound by the terms of the plea agreement. Yet again, this claim is both meritless and moot. The written colloquy specifically
indicates Appellant’s acknowledgement that “the Court is not bound by any plea bargain.” However, this Court did accept the plea
agreement and sentence in accordance with it.

Appellant next takes issue with the SORNA notice used by this Court, which Appellant alleges was not consistent with
Pennsylvania law. 42 Pa.C.S. § 9799.23 states, in relevant part:
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(a) Notice to sexual offenders.--At the time of sentencing, of disposition under section 6352 (relating to disposition of
delinquent child) in the case of a juvenile offender, of adjudication of delinquency under section 6341 (relating to
adjudication) in the case of a juvenile offender if the individual was adjudicated delinquent in any county other than
the individual’s county of residence and section 9799.19(h)(1)(i)(B) (relating to initial registration) applies, or of
commitment under section 6403 (relating to court-ordered involuntary treatment) in the case of a sexually violent
delinquent child, the court shall inform the sexual offender of the provisions of this subchapter. The court shall:

(1) Specifically inform the sexual offender of the duty to register under this subchapter.

(2) Specifically inform the sexual offender of:

(i) the duty to register in accordance with sections 9799.15 (relating to period of registration), 9799.16(b) (relating to
registry), 9799.19 and 9799.25 (relating to verification by sexual offenders and Pennsylvania State Police); and

(ii) the duty to attend counseling in accordance with:

(A) section 9799.36 (relating to counseling of sexually violent predators) if applicable; or

(B) section 6404.2(g) (relating to duration of outpatient commitment and review) if applicable.

(3) Specifically inform the sexual offender of the duty to register with authorities in another jurisdiction within three
business days of:

(i) Commencement of residence, change of residence, termination of residence or failure to maintain a residence, thus
making the sexual offender a transient.

(ii) Commencement of employment, a change in the location or entity in which the sexual offender is employed or
termination of employment.

(iii) Commencement of enrollment as a student, a change in enrollment as a student or termination of enrollment as
a student.

(4) In accordance with section 9799.16(c), order that the fingerprints, palm prints, DNA sample and photograph of the
sexual offender be provided to the Pennsylvania State Police upon sentencing.

42 Pa.C.S. § 9799.23 (a) (1-4).

Appellant alleges that the SORNA notice failed to inform Appellant, as is required under 42 Pa.CS. 9799.23 (a) (3), that if he
moves to another jurisdiction, he must inform that jurisdiction of his sex offender status within three business days. He alleges
that the form does not state the time requirement. Question Five of the SORNA colloquy states:

Do you understand that you must notify the Pennsylvania State Police, within 48 hours, of any change in the following:

a. Any change in residence, or establishment of an additional residence(s);

b. Any change of employer, employment location, or termination of employment;

c. Any change of at which you are enrolled as a student, or termination of enrollment;

d. Becoming enrolled in school, or employed, if you have yet to provide this information to the Pennsylvania State Police?  

(SORNA colloquy at 2) Question Five of the SORNA colloquy informed Appellant of his duty to notify the Pennsylvania State
Police, within 48 hours, of a change of residence. Appellant’s allegation of error that he was not informed of when he would need
to report a change in residence stands in stark contrast to the clear language of SORNA colloquy Question Five. This claim is
without merit.

Appellant further states that the written notice failed to inform him of his reporting requirements relating to changes in employ-
ment or schooling. Appellant is incorrect. As is evident from Question Five (above), the SORNA colloquy does not fail to mention
reporting requirements related to changes in employment or schooling. This claim is without merit.

Lastly, Appellant asserts that the SORNA notice failed to inform him that, upon sentencing, his fingerprints, palm prints, DNA
sample and photograph would be provided to the Pennsylvania State Police. The language in subsection (4) differs from subsec-
tions (1-3). Subsection (4) does not require that this Court “specifically inform” Appellant on anything. Instead it merely states a
collateral consequence of his sentence. Appellant is not entitled to relief.

Next, Appellant challenges the validity of certain probation conditions, which is a challenge to the discretionary aspects
of his sentence. Commonwealth v. Lamonda, 52 A.3d 365, 371 (Pa. Super. 2012). “[T]here is no absolute right to appeal when
challenging the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280, 1282 (Pa. Super. 2010); 42
Pa.C.S. § 9781(b). An “[a]ppeal is permitted only after this Court determines that there is a substantial question that the sentence
was not appropriate under the sentencing code.” Crump, supra at 1282. The determination of whether an issue constitutes a
“substantial question” can be evaluated only on a case-by-case basis. Commonwealth v. House, 537 A.2d 361, 364 (Pa. Super.
1988). It is appropriate to allow an appeal “where an appellant advances a colorable argument that the trial judge’s actions were:
(1) inconsistent with a specific provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa. Super. 1987). Appellant’s assertion is essentially
that certain conditions of his probation are inappropriate for various reasons, which this Court believes constitutes a substantial
question. See Commonwealth v. Fullin, 892 A.2d 843 (Pa. Super. 2006) (holding that an appellant who challenges a condition of
his probation imposed under 42 Pa.C.S.A. § 9754 raises a substantial question); Commonwealth v. Hermanson, 449 Pa. Super.
443, 674 A.2d 281 (1996) (same).

The standard of review with respect to sentencing is whether the sentencing court abused its discretion. Commonwealth v.
Smith, 673 A.2d 893, 895 (Pa. 1996). A court will not have abused its discretion unless “the record discloses that the judgment
exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.” Id. It is not an abuse of discretion if
the appellate court may have reached a different conclusion. Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).
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When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of
the offense in relation to the impact on the victims and community and the rehabilitative needs of the defendant. 42 Pa.C.S. § 9721
(b). Appellant’s mere unhappiness with his sentence does not constitute grounds for relief. “Since the court more than adequately
considered the pertinent sentencing factors and merely weighed them in a manner inconsistent with Appellant’s desires, we find
his [only] issue does not entitle him to relief.” Commonwealth v. Dodge, 77 A.3d 1263, 1276 (Pa. Super. 2013).

In the case sub judice, this Court now turns to the merits of the discretionary aspect of sentencing claim raised.

In imposing an order of probation, a court may require a defendant “[t]o satisfy any other conditions reasonably related
to the rehabilitation of the defendant and not unduly restrictive of his liberty or incompatible with his freedom of
conscience.” 42 Pa.C.S.A. § 9754(c)(13).

A probation order is unique and individualized. It is constructed as an alternative to imprisonment and is designed to
rehabilitate a criminal defendant while still preserving the rights of law-abiding citizens to be secure in their persons and
property. When conditions are placed on probation orders they are formulated to insure or assist a defendant in leading
a law-abiding life.

Commonwealth v. Koren, 435 Pa.Super. 499, 646 A.2d 1205, 1208-1209 (1994) (citations omitted).

Moreover, as long as conditions placed on probation are reasonable, it is within a trial court’s discretion to order them. Id.

In the instant case, the trial court placed upon Appellant’s probation a condition that Appellant not possess or use a
computer, own a cell phone or PDA with Internet capabilities, or otherwise access the Internet. As the trial court indi-
cated in its opinion, the conditions were meant for rehabilitative purposes and to assist Appellant with his future as a
law-abiding citizen. In light of the fact the criminal charge of sexual abuse of children arose from Appellant’s use of
his computer to download from the Internet sexually explicit photographs of young girls, we conclude that prohibiting
Appellant from having access to the Internet for a period of time is rationally related to the trial court’s rehabilitative
goals. Moreover, Appellant has no inherent right to Internet access.

We note that “a person placed on probation does not enjoy the full panoply of constitutional rights otherwise enjoyed by
those who [have] not run afoul of the law.” Koren, 646 A.2d at 1209 (quotations omitted).

A probation order with conditions placed on it will to some extent always restrict a person’s freedom. Id. Just as a
defendant who uses his vehicle to drive while intoxicated or to endanger the welfare of children may be prohibited
from operating a motor vehicle while on probation, Fullin, supra and Hermanson, supra, or a defendant who is
convicted of corrupting the morals of a minor may be prevented from having contact with any juveniles or young adults
while on probation, Commonwealth v. Reggie, 264 Pa.Super. 427, 399 A.2d 1125 (1979) (en banc), so too, may a defendant
who uses his computer and other Internet capable equipment to access pornographic photographs of young girls be
prohibited from using a computer or other Internet capable equipment while on probation. The trial court’s condition
of probation served the important goals of protecting the public and preventing recidivism, and we find that the trial
court did not abuse its discretion in preventing Appellant from accessing the Internet in this case.

Commonwealth v. Hartman, 908 A.2d 316, 320-21 (Pa. Super 2006).

Allegheny County has a specialty Sex Offense Court (“SOC”) to which all cases with charges subject to the Sex Offender
Registration Notification Act, 42 Pa.C.S. §§ 9799.10-9799.41 (“SORNA”) are assigned. Defendants sentenced in SOC Court are
supervised by a specialized unit of probation officers, participate in a mental health treatment protocol designed for sex offenders
and are subject to regular review hearings. Review hearings are held before the sentencing judge and supervision conditions may
be reconsidered as appropriate at those hearings. As part of his plea agreement, Appellant indicated, both verbally in open court
at his plea hearing and in the written Charge Specific Special Conditions colloquy (attached),*** that he had read and had the
opportunity to discuss with his attorney the Charge Specific Special Conditions and further that, as a condition of his plea, he
agreed to be bound by them. (PT 12) These conditions, which restrict Appellant’s freedom, have been developed over a period of
time with the advice of mental health professionals who have special expertise in the treatment of sex offenders, and they serve
as a safety net to prevent Appellant from engaging in recidivist behavior while he is undergoing mental health treatment specific
to his sexual offending. This Court monitors the progress and compliance of Appellant and amends conditions as circumstances
dictate. The special supervision conditions imposed in this case were charge specific, reasonable and necessary to insure the safety
of the community during Appellant’s rehabilitation.

CONCLUSION
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.

BY THE COURT:
/s/Rangos, J.

1 18 Pa.C.S. §§ 3125 (a) (7), 3126 (a) (7), 4304 (a), and 6301 (a) (1) (i), respectively.
2 18 Pa.C.S. §§ 4304 (a) and 6301 (a) (7), respectively
3 18 Pa.C.S. §§ 3125 (a) (8), 3124.3 (a), 3126 (a) (8), 6318 (a) (1), 6301 (a) (1) (ii), and 6301 (a) (1) (i), respectively.
4 For a discussion on the venue issues which caused the Superior Court to reverse and remand, see Commonwealth v. Callen, 1591
WDA 2017 (Pa. Super Oct. 31, 2018).
5 18 Pa.C.S. §§ 3125 (a) (8), 3124.3 (a), 3126 (a) (8), 6318 (a) (1), and 6301 (a) (1) (i), respectively.

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used
to identify such victims.
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NOTE: *** Indicates a chart/exhibit/appendix/colloquy omitted in this publication. Please refer to the Department of Court
Records website to view the complete Opinion including the exhibits, charts, and appendix.

Commonwealth of Pennsylvania v.
James E. Karr

Criminal Appeal—Homicide (2nd Degree)—Suppression—Miranda—404(B) Evidence—Arson

Defendant’s estranged wife found dead inside burning house; evidence of defendant’s Facebook posts and prior threats
to burn down home were properly admitted at trial.

No. CC 2015-01155. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—October 29, 2019.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of September 20, 2018.1 After a non-jury trial,

the defendant was found guilty of second-degree murder, two counts of aggravated arson, three counts of arson and two counts of
cruelty to animals. The defendant was sentenced to a mandatory term of life imprisonment relative to the conviction for second-
degree murder. He was sentenced to a consecutive term of imprisonment of not less than 10 years nor more than 20 years at one
arson conviction and a consecutive term of imprisonment of not less than one year nor more than two years at the cruelty to
animals conviction. The court either imposed no sentence at some of the remaining convictions due to merger or it imposed no
further penalty. This appeal followed.

The evidence adduced in this matter relates to a fire that occurred at a residence located at 132 Friendship Street in Duquesne,
Pennsylvania during the late hours of December 29, 2014 and the early morning hours of December 30, 2014. Maureen Karr, the
defendant’s estranged wife, was found dead in that house. During the investigation, the defendant was determined to be a person
of interest. He was taken into custody on December 30, 2014 and detectives with the Allegheny County Police Department attempted
to interview him. The defendant immediately requested an attorney. At approximately 5:35 a.m. on that date, he was transported
to the headquarters of the Allegheny County Police Department and was placed in a “General Investigations” interview room. At
approximately 6:50 a.m., detectives advised the defendant of his Miranda rights. Detectives began interrogating the defendant. The
defendant was not free to leave. Detectives obtained biographical information from the defendant. At approximately 7:34 a.m., the
defendant was moved into an interview room in the homicide unit of the Allegheny County Police Department. At approximately
8:04 a.m., the defendant was provided with a written Miranda rights form. Shortly thereafter, detectives requested that the defen-
dant consent to a search of his residence, his cell phone and to submit to a collection of his DNA. The defendant consented to these
searches. At approximately 10:24 a.m., the defendant advised ‘detectives that he did not want to speak with them and he again
requested the services of an attorney. Despite being aware of these representations of the defendant, Detective Feeney attempted
to continue his interrogation of the defendant about the fire at 132 Friendship Street. The defendant, however, did not provide any
statements. At approximately 4:54 p.m., after having been left alone in the interview room for a substantial period of time, the
defendant knocked on the door of the interview room and got the attention of Sergeant Scott Scherer. The defendant advised
Sergeant Scherer that he now wanted to speak with detectives about the fire. Sergeant Scherer contacted other detectives who went
back in to speak with the defendant. The defendant was again read his Miranda rights and presented with a written Miranda rights
form at approximately 4:59 p.m. The defendant was interviewed by detectives until approximately 5:35 p.m. After a 10-minute
break, the interrogation continued from approximately 5:46 p.m. until 7:30 p.m. During the interrogation that began at 4:59 p.m.,
the defendant admitted that was at the residence on December 29, 2014 and he argued with Maureen Karr. He claimed that his
wife came toward him with an axe and, as he pushed his wife away, and she hit her head on a wall. He claimed he attempted to
resuscitate her. When he could not resuscitate her, he bound her hands behind her back, doused her with vodka and made a trail
of vodka to the door. He then lit the vodka and went out the back door of the residence.2

The defendant was in police custody for approximately 13 1/2 hours on December 30, 2014 prior to confessing to setting the fire
that killed Maureen Karr. The events surrounding the entirety of the defendant’s time in custody at the Allegheny County Police
Department were recorded. This Court viewed the recorded audio/video of the defendant’s time in custody. During this time
period, the defendant actual interacted with law enforcement officer for approximately 3 1/2 hours. The defendant was repeatedly
permitted to have cigarettes, he was provided food and beverages and he was permitted to use the restroom when needed. He also
seemed to nap at times.

Trial testimony established that very late on December 29, 2014 into the early morning hours of December 30, 2014, Cheryl
Rouse, a neighbor residing at 135 Friendship Street, observed smoke coming from the residence at 132 Friendship Street. Due to
her concern about the origin of the smoke, Ms. Rouse called the defendant’s cell phone. Ms. Rouse believed the defendant still
resided at 132 Friendship Street at the time of the fire and she told him to get out of the house. The defendant informed Ms. Rouse
that he didn’t live at the residence anymore because his wife, Maureen Karr, has obtained a Protection From Abuse (“PFA”) order
against him and he wasn’t permitted in the house. He told Ms. Rouse that Maureen Karr was probably not in the house because
she was out with her boyfriend. Ms. Rouse expressed concern about Maureen Karr’s well-being and she told the defendant that
Maureen Karr’s vehicle was outside of the residence. The defendant sounded unconcerned and Ms. Rouse hung up the phone. She
then went to the burning residence and encountered police officers and fire personnel.

John Brucker, the Chief Deputy Fire Marshal with the Allegheny County Fire Marshal’s Office, testified that the charred body
of Maureen Karr was found lying facedown in the living room of the residence. Her wrists were bound behind her back with a
light gauge wire. Wire was also observed around the victim’s neck. Chief Deputy Brucker and his team investigated the cause
and origin of the fire. Ethanol, an ignitable liquid which is commonly found in alcohol, was found in the carpet in front of refrig-
erator located in the kitchen of the residence.
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Chief Deputy Brucker opined that the fire was arson. He provided an expert opinion in this case that the fire started in the
living room of the residence, the fire was not accidentally set and that the fire was incendiary in nature.

Trial testimony established that cause of death in this case was smoke inhalation and carbon monoxide poisoning. Due to the
fact that a high level of carbon monoxide was present in Ms. Karr’s lungs, it was determined that Ms. Karr had been breathing
just prior to her death. As a result of the fire, Ms. Karr’s hands and feet burned off from her body, however, the bones from her
hands, feet and neck were bound by wire. According to the forensic pathologist who testified in this case, the manner of death
was homicide.

Law enforcement officers obtained video surveillance from a BP gas station located on Buttermilk Hollow Road. The video
showed that on December 30, 2014 at approximately 12:29 a.m., the defendant exited a Jeep Liberty vehicle and walked up to an
ATM machine at the BP gas station. At approximately 12:42 a.m., the defendant walked away from the BP gas station.

Cliff Jackene testified that he was a friend of the defendant. He testified that he picked the defendant up at the defendant’s
mother’s house on December 29, 2014 between 5:30 and 6:00 p.m. and they went to Craig’s Bar in Duquesne, Pennsylvania. Mr.
Jackene testified that Craig’s Bar was approximately a block and a half from Maureen Karr’s residence at 132 Friendship Street
Mr. Jackene further testified that he and the defendant left Craig’s Bar around 7:30 p.m. and went to Harvey Wilner’s, another
bar/restaurant approximately three and one-half blocks from Maureen Karr’s residence. After approximately 15 to 20 minutes, the
two men went to Lance Ludwick’s house, another friend who lived about two and one-half blocks from Ms. Karr’s residence. The
defendant remained there for another 15 to 20 minutes. The defendant left that residence alone and on foot. When he left, the defen-
dant was carrying a backpack.

Mr. Jackene eventually left Mr. Ludwick’s residence and tried to locate the defendant. He did not find the defendant but the
defendant did call Mr. Jackene shortly after midnight and asked for a ride home. Mr. Jackene agreed to drive him part of the way
home. Shortly after the phone call, the defendant appeared at Mr. Jackene’s residence. Mr. Jackene drove the defendant to the BP
gas station on Buttermilk Hollow Road in Mr. Jackene’s silver Jeep Liberty vehicle. Mr. Jackene dropped the defendant off there
where the defendant was supposed to meet the defendant’s mother.

After Mr. Jackene arrived home, he went to bed. He was awakened by a knock at his door. Lance Ludwig was standing there
and he pointed toward Maureen Karr’s residence. Mr. Jackene observed that the residence was on fire. Mr. Jackene immediately
telephoned the defendant about it and the defendant denied any knowledge of the fire.

The Commonwealth also admitted evidence of prior incidents involving the defendant and Maureen Karr. Duquesne Police
Officer Fred Hill testified that he responded to a domestic violence call at 132 Friendship Avenue on October 23, 2011. When
Officer Hill arrived, Maureen Karr was standing on the steps in front of the residence in an excited state. She was crying and was
visibly upset. She was holding her ribs. She informed Officer Hill that she had been fighting with her husband. She told Officer
Hill that the defendant was intoxicated, he had assaulted her and he had thrown her down some steps. She said the defendant
threatened to burn down the house and he had gone to the basement with lighter fluid. Officer Hill called for an ambulance to treat
Ms. Karr’s injuries and then went into the house.

When he entered the residence, Officer Hill observed a broken bannister leading into the basement. He went to the base-
ment and located the defendant sitting at a computer table. To the right of the defendant was a bottle of lighter fluid. The
defendant began threatening to burn the house down. He told Officer Hill that he had doused himself in lighter fluid. The
defendant was arrested and taken into custody. The charges were eventually dismissed after the defendant sought domestic
violence counseling.

Sergeant Melissa Kuks of the Duquesne Police Department testified that she responded to an incident on December 12, 2014 at
132 Friendship Street involving the defendant. She testified that, upon arriving at the residence, she encountered the defendant
outside the residence. She noticed that the four tires on Maureen Karr’s vehicle were sliced and were losing air. Upon being ques-
tioned about the tires, the defendant responded that he could cut the tires of his vehicle if he wanted to do so.

Beth Keenan, an administrator in the PFA department of the Family Division of the Allegheny County Court of Common Pleas,
testified that Maureen Karr had obtained a PFA order against the defendant. Ms. Keenan described the process of obtaining a PFA
order. She explained that a victim can obtain an emergency temporary PFA order if she suffers abuse at the hands of another per-
son. Ms. Keenan testified that a PFA order had been issued to Maureen Karr and that the order barred the defendant from the res-
idence at 132 Friendship Street. She explained that the order further precluded the defendant from having contact with Ms. Karr.

Doreen Collins testified that she was the best friend of Maureen Karr. Approximately six to eight months prior to December 29,
2014, Ms. Collins was with Maureen Karr at Ms. Karr’s residence. The defendant was arguing with Ms. Karr on the backyard deck.
At one point, the defendant threatened to burn down the residence if Ms. Karr did not permit the defendant to have the house. Ms.
Collins also testified that she recognized Facebook posts from the defendant’s Facebook account that were relevant to this case.
She was aware that Maureen Karr had her own Facebook account because the account was created using Ms. Collins’ computer
while Ms. Karr was at her residence. Ms. Collins testified that she was aware of a Facebook account with a profile name of “James
Karr.” The “James Karr” Facebook account sent a “friend request” to Ms. Collins’ Facebook account. Ms. Collins recognized
various posts on the “James Karr” Facebook page that related to Maureen Karr and Ms. Collins directly. Threatening posts were
made about a week prior to the PFA hearing and the posts continued right up until the day before the PFA hearing. For example,
one of the posts states, “To my wife, I’ll give you a divorce if you give me three months of marriage counseling.” Another post read,
“Just remember honey, you made a commitment 15 years ago, and you didn’t live up to it.” During his interrogation while in
custody, the defendant admitted to authoring this post on facebook. Another post stated, “I just want to say good-bye to my wife.
There is no way I can win as long as Doreen Collins is in the picture. Maybe I’ll see you on the other side. I love her and goodbye.”
Another long post contained the following relevant message: “It’s no use going to court tomorrow. I’m not going to get my
wife back...”

At the conclusion of the non-jury trial, this court convicted and sentenced the defendant as set forth above. The defendant
raises a number of issues on appeal. Defendant’s first two issues relate to his confession, alleging that the confession should have
been suppressed. As noted above, Judge McDaniel suppressed all statements made by the defendant prior to 4:59 p.m. on
December 30, 2014. Defendant’s first claim is that all statements made by him after 4:59 p.m. on that date should have been
suppressed because detectives failed to honor his invocation of his right to counsel. Based upon this court’s reading of the
suppression hearing transcript, it believes Judge McDaniel denied suppression because she believed the defendant initiated
further communication, exchanges, or conversations with the police, and he knowingly and intelligently waived his right to
counsel at that time.
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In Miranda v. Arizona, 384 U.S. 436, 479 (1966), the United States Supreme Court explained:

To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by
the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is
jeopardized. Procedural safeguards must be employed to protect the privilege, and unless other fully effective
means are adopted to notify the person of his right of silence and to assure that the exercise of the right will be
scrupulously honored, the following measures are required. He must be warned prior to any questioning that
he has the right to remain silent, that anything he says can be used against him in a court of law, that he has the
right to the presence of an attorney, and that if he cannot afford an attorney one will be appointed for him prior
to any questioning if he so desires. Opportunity to exercise these rights must be afforded to him throughout the
interogation. After such warnings have been given, and such opportunity afforded him, the individual may
knowingly and intelligently waive these rights and agree to answer questions or make a statement. But unless
and until such warnings and waiver are demonstrated by the prosecution at trial, no evidence obtained as a
result of interrogation can be used against him.

As set forth in Commonwealth v. Best, 789 A.2d 757, 762 (Pa. Super. 2002):

[T]he protective provisions of Miranda prohibit the continued interrogation of an interviewee in police custody
once he or she has invoked the right to remain silent and/or to consult with an attorney. Commonwealth v Rucci,
543 Pa. 261, 670 A.2d 1129 (Pa.Super. 1996). “Interrogation” means police questioning or conduct calculated to,
expected to, or likely to evoke an admission. Commonwealth v Brown, 551 Pa. 465, 711 A.2d 444 (Pa.Super. 1998).
Where an interviewee elect to give an inculpatory statement without police interrogation however, the statement is
“volunteered” and not subject to suppression, notwithstanding the prior invocation of right under Miranda. Id;
Commonwealth v. Bracey, 501 Pa. 356, 461 A.2d 775 (Pa.Super. 1993); Commonwealth v. Abdul-Salaam, 544 Pa. 514,
678 A.2d 342 (Pa.Super. 1992). Interrogation occurs when the police should know that their words or actions are
reasonably likely to elicit an incriminating response, and the circumstances must reflect a measure of compulsion
above and beyond that inherent in custody itself. See Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116.
(Pa.Super. 2001)(emphasis supplied).

Additionally, in Commonwealth v. Poplawski, 130 A.3d 697, 711-12 (Pa. 2015), the Pennsylvania Supreme Court explained:

Where ... an accused invokes his Fifth Amendment rights during a custodial interrogation but later provides an
incriminating statement, this Court reviews the voluntariness of the accused’s statement by examining whether
authorities refrained from further interrogation until counsel has been made available to him, unless the accused him-
self initiates further communication, exchanges, or conversations with the police. See Commonwealth v. Keaton, 45
A.3d 1050, 1067 (Pa. 2012) (invocation of Fifth Amendment right to counsel shields arrestee from further interroga-
tion until counsel is present, unless arrestee initiates further conversation with police). In Commonwealth v. Hubble,
504 A.2d 168 (Pa. 1986), this Court held that a confession given after a defendant invokes his right to counsel need not
be suppressed where the defendant: “(1) initiated further communication, exchanges, or conversations with the
police, and (2) knowingly and intelligently waived the right to counsel.”
Id. at 175.

The suppression record clearly demonstrates that the defendant invoked his right to counsel up until he knocked on the inter-
rogation room door at 4:54 p.m. on December 30, 2014. Sergeant Scherer, who was not actively assigned to investigate the fire at
132 Friendship Street, was in the Homicide office when he heard knocking on the door of the interrogation room. When he opened
the door, the defendant informed Sergeant Scherer that he wanted to speak to detectives. Sergeant Scherer then summoned detec-
tives to speak with the defendant. Detective Langan and Detective Feeney went to the interrogation room and met with the defen-
dant. At 4:59 p.m., they provided the defendant with a written form containing Miranda rights and the defendant waived those
rights. After the defendant waived his right to remain silent and his right to an attorney, the detectives did not act aggressively
toward the defendant and there was nothing coercive about the interaction between the defendant and the detectives. The record
reveals that the defendant, on his own initiative, reached out to the detectives to speak with them and that he knowingly and intel-
ligently waived the right to counsel. Accordingly, this claim fails.

Defendant also claims that his confession should have been suppressed because, under the totality of the circumstances, his
confession was not voluntarily made. “[T]he voluntariness of a confession is determined by the totality of the circumstances.”
Commonwealth v. Templin, 795 A.2d 959, 963-964 (Pa. 2002) (citation omitted). In Templin, the Pennsylvania Supreme Court has
explained as follows:

In determining voluntariness, the question is not whether the defendant would have confessed without interrogation,
but whether the interrogation was so manipulative or coercive that it deprived the defendant of his ability to make a
free and unconstrained decision to confess. “By the same token, the law does not require the coddling of those accused
of crime. One such need not be protected against his own innate desire to unburden himself.” Commonwealth v.
Graham, 408 Pa. 155, 162, 182 A.2d 727, 730-31 (1962). Factors to be considered in assessing the totality of the
circumstances include the duration and means of the interrogation; the physical and psychological state of the
accused; the conditions attendant to the detention; the attitude of the interrogator; and any and all other factors that
could drain a person’s ability to withstand suggestion and coercion.

Id. at 966 (some internal quotation marks and citations omitted).

It is this court’s view that the circumstances of the defendant’s interrogation deprived the defendant of making a free and
unconstrained choice to confess to the murder of Maureen Karr. While it is true that the defendant was in custody for over 13 hours,
this Court has observed no facts that suggest that the interrogation was coercive or that the defendant was placed under duress
by detectives. The defendant did not exhibit any signs of mental wear and the conditions of his custodial detention were not
oppressive.3 Although persistent, the interrogators were not overly aggressive. The defendant was provided cigarettes and the
opportunity to smoke. He was provided food and beverages during his custodial detention and he was afforded bathroom breaks.
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He was allowed to nap.
After a lengthy break during which the defendant sat alone, sometimes appearing to doze, the defendant, on his own volition,

sought out detectives, waived his rights to incriminate himself and to counsel and provided a detailed confession to the murder of
Maureen Karr. Defendant’s decision to confess was unconstrained and free. The defendant’s confession was voluntary.

The defendant next challenges a number of this Court’s evidentiary rulings based on Rule 404(b) of the Pennsylvania Rules of
Evidence. While Judge McDaniel preliminarily ruled on a number of these issues pretrial, this court advised the parties that it
would revisit the evidentiary issues during the course of the non-jury trial.

“The admissibility of evidence is solely within the discretion of the trial court and will be reversed only if the trial court has
abused its discretion.” Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied; 573 Pa. 663, 573 Pa. 663,
820 A.2d 703 (2003). As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion
“unless that ruling reflects ‘manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be
clearly erroneous.’” Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).

It is axiomatic that evidence that is not relevant is not admissible. Pa.RE. 402; Commonwealth v. Robinson, 554 Pa. 293, 304-
305, 721 A.2d 344, 350 (1998) (“The threshold inquiry with admission of evidence is whether the evidence is relevant.”).
Relevant evidence is evidence that has “any tendency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without the evidence.” Pa.R.E. 401. See also Commonwealth
v. Edwards, 588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish a material fact in
the case, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a
material fact).

In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that “[r]elevant evidence may
nevertheless be excluded ‘if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or heedless presentation of cumulative evidence.’” See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal
propositions relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate
all unpleasant facts from the jury’s consideration where those facts form part of the history and natural development
of the events and offenses with which [a] defendant is charged.

Generally, evidence that a defendant committed other other crimes, wrongs, or acts is inadmissible to prove that a defendant
acted in conformity therewith. Pa. R. Evid. 404(b)(1). This type of evidence is admissible, however, when it is offered for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident so
long as the trial court concludes the probative value of the evidence outweighs its potential for prejudice. Pa. R. Evid. 404(b)(2),
(3). See Commonwealth v. Henkel, 938 A.2d 433, 444 (Pa.Super. 2007).

With respect to the testimony of Officer Hill, Sergeant Kuks, Beth Keenan and Doreen Collins, this Court believes that the
defendant’s prior domestic violence toward Maureen Karr, his threats to burn down the residence at 132 Friendship Street and
the evidence regarding the PFA order was probative of the defendant’s motive, intent, preparation and plan. This evidence
demonstrated the defendant’s motive and intent to commit homicide and arson due to the ill-will he harbored toward Maureen
Karr. Evidence concerning his specific prior threats to burn the residence down, including his possession of lighter fluid
on one prior occasion, was probative of preparation and planning to set fire to the residence. Each instance of conduct was
probative of the fact that the defendant’s animus of Ms. Karr continued to escalate over time until the defendant’s actions
resulted in the ultimate crime, the murder of Maureen Karr. The evidence is further probative because it demonstrates “the
chain or sequence of events which formed the history of the case” and it was “part of the natural development of the case,”
and it “demonstrates [defendant’s] motive, malice, intent, and ill-will toward the victim.” See Commonwealth v. Jackson, 900
A.2d 936, 940-941 (Superior Court 2006). This court further conducted the required balancing test and did not believe that the
probative value of this evidence was substantially outweighed by its prejudicial value. This court, therefore, believes admis-
sion of the evidence was proper. However, if admission could be deemed erroneous, the error is harmless. As set forth in
Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391, 383 A.2d
155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that
the error could not have contributed to the verdict.

As set forth above, there was overwhelming evidence of defendant’s guilt presented at trial. The testimony of the deputy fire
marshal, the testimony of Mr. Jackene and the defendant’s own confession provided overwhelming evidence of the defendant’s
guilt. Accordingly, no reversible error exists in this case.

Defendant next claims that this court erroneously admitted Facebook posts in this case because they were not properly
authenticated. Evidence must be authenticated prior to its admission into evidence, and Pa.R.E. 901 sets forth the principles
applicable to authentication and identification of evidence. See Commonwealth v. Serrano, 61 A.3d 279 (Pa.Super.2013). The
general principle of authentication is succinctly stated as follows, “When a party offers evidence contending either expressly
or impliedly that the evidence is connected with a person, place, thing, or event, the party must provide evidence sufficient to
support a finding of the contended connection.” The rule provides: “To satisfy the requirement of authenticating or identifying
an item of evidence, the proponent must produce evidence sufficient to support a finding that the item is what the proponent
claims it is.” Pa.R.E. 901(a). A piece of evidence can be authenticated through distinctive characteristics, which includes the
“appearance, contents, substance, internal patterns, or other distinctive characteristics of the item, taken together with all the
circumstances.” Pa.R.E. 901(a)(4). Thus, a piece of evidence may be authenticated by circumstantial proof. Commonwealth v.
Collins, 957 A.2d 237 (Pa.2008).
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In Commonwealth v. Koch, 39 A.3d 996, 1005 (Pa. Super. 2011), affirmed by an equally divided [Pennsylvania Supreme] court,
630 Pa. 374,106 A.3d 705 (2014), a case assessing whether electronic communications were properly authenticated, the Superior
Court stated:

[T]he difficulty that frequently arises in e-mail and text message cases is establishing authorship. Often more than
one person uses an e-mail address and accounts can be accessed without permission. In the majority of courts to have
considered the question, the mere fact that an e-mail bears a particular e-mail address is inadequate to authenticate
the identity of the author; typically, courts demand additional evidence.

Id. at 1004. The Court further noted that

Text messages are somewhat different in that they are intrinsic to the cell phones in which they are stored. While
e-mails and instant messages can be sent and received from any computer or smart phone, text messages are sent
from the cellular phone bearing the telephone number identified in the text message and received on a phone asso-
ciated with the number to which they are transmitted. The identifying information is contained in the text message
on the cellular telephone. However, as with e-mail accounts, cellular telephones are not alway exclusively used by
the person to whom the phone number is assigned.

Such was the case herein. Detective Lively testified that he transcribed the text messages, together with identifying
information, from the cellular phone belonging to Appellant. He acknowledged that he could not confirm that
Appellant was the author of the text messages and that it was apparent that she did not write some of the messages.
Regardless, the trial court found that the text messages were sufficiently authenticated to be admissible. The court
reasoned that doubts as to the identity of the sender or recipient went to the weight of the evidence, rather than to
its admissibility.

We disagree. Authentication is a prerequisite to admissibility. The detective’s description of how he transcribed the
text messages, together with his representation that the transcription was an accurate reproduction of the text
messages on Appellant’s cellular phone, is insufficient for purposes of authentication where the Commonwealth
concedes that Appellant did not author all of the text messages on her phone. We held in In the Interest of F.P., a
Minor, and courts of other jurisdictions concur, that authentication of electronic communications, like documents,
requires more than mere confirmation that the number or address belonged to a particular person. Circumstantial
evidence, which tends to corroborate the identity of the sender, is required.

Id. at 1005.

Recently, the Superior Court addressed the authenticity of Facebook messages and explained that the “authentication [of] social
media evidence is to be evaluated on a case-by-case basis to determine whether or not there has been an adequate foundational
showing of its relevance and authenticity.” Commonwealth v. Mangel, 118 A.3d at 1154, 1162 (Pa.Super. 2018). The Mangel Court
explained that “the proponent of social media evidence must present direct or circumstantial evidence that tends to corroborate
the identity of the author of the communication in question, such as testimony from the person who sent or received the commu-
nication, or contextual clues in the communication tending to reveal the identity of the sender.” Id.

In this case, the Commonwealth sufficiently established that the Facebook posts at issue originated from the defendant’s
Facebook account. First and foremost, the defendant admitted to detectives during his interrogation that he authored some of the
posts. Additionally, from her prior interaction with the defendant, Doreen Collins was aware that the defendant maintained a
Facebook page under the name “James Karr.” The defendant had personally sent her a “friend request” from the Facebook page.
He specifically mentioned Doreen Collins in his Facebook posts and directed the posts to her. The profile photograph was a
photograph of the defendant’s dog. The contents of the Facebook posts related directly the legal issues transpiring between the
defendant and Maureen Karr. Some posts were pleas by the defendant to reconcile with his wife despite the repeated domestic
issues between them. A number of the posts related to court proceedings that were scheduled relative to the PFA order that
had been entered against the defendant. One such post occurred the day before a scheduled court hearing. These Facebook
posts provided ample contextual clues that the defendant authored the posts. This Court believes that the Facebook posts were
properly authenticated.

For the foregoing reasons, the Judgment of Sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: October 29, 2019

1 This case was originally assigned to the Honorable Donna Jo McDaniel. Judge McDaniel presided over various pretrial matters,
including the suppression motion/hearing. This case was later assigned to this member of the court.
2 Judge McDaniel ruled that the defendant had immediately invoked his right to remain silent and his right to counsel upon being
taken into custody. Judge McDaniel, therefore, suppressed all statements made by the defendant prior to 4:49 p.m., the time at
which the defendant knocked on the interview room door and asked to speak to the detectives.
3 At one point when the interrogators were pressing the defendant, the defendant appeared to chastise the detectives, accusing
them of “badgering” him. The defendant then continued to resist their attempts to get admissions from him.
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County of Allegheny, City of Pittsburgh and School District of Pittsburgh v.
Shawnece L. Moore

Writ of Scire Facias Sur Tax Claim—Immunity from Taxation—U.S. Constitution—American Declarations on the Rights of
Indigenous Peoples—United Nations Declarations on the Rights of Indigenous Peoples

Judgment against defendant for delinquent property taxes affirmed. In response to a Writ of Scire Facias Sur Tax Claim and
Statement for non-payment of property taxes, defendant asserted she had immunity from property taxes as a Native American
Indian under the U.S. Constitution, House Resolution 331 of the 100th Congress, the American Declarations on the Rights of
Indigenous Peoples, the United Nations Declarations on the Rights of Indigenous Peoples and other unspecified human rights
laws and treaties. Judgment affirmed because no such individual immunity exists under the law.

No. GD-16-012813. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—January 9, 2020

OPINION
This appeal concerns the October 21, 2019 Final Order of Court on a Petition for Rule to Show Cause for Want of Sufficient

Affidavit of Defense. For the reasons set forth in this Opinion, the Court’s Order should be affirmed.

I. PROCEDURAL HISTORY
On July 14, 2016 the County of Allegheny, City of Pittsburgh and School District of Pittsburgh (hereinafter “Plaintiffs”) filed a

Writ of Scire Facias Sur Tax Claim and Statement against Shawnece L. Moore (hereinafter “Defendant”) for the non-payment of
taxes assessed at 924 Millerdale Street, Pittsburgh (hereinafter “Property”). Defendant is the record owner of the Property. The bal-
ance due to Plaintiffs at the time of filing was $2,357.45. It increased to $12,231.96 including costs and fees by the date of the Order.

On April 21, 2017 and July 10, 2017 Defendant filed an Affidavit of Defense, or Answer, to the Writ in which she asserted
immunity from property taxes as a Native American Indian.

Plaintiffs petitioned the Court to issue a Rule to Show Cause Why Judgment Should Not Be Entered for Want of Sufficient
Affidavit of Defense. The Honorable Judge Klein issued the Rule on September 19, 2019 and scheduled Argument for October 21,
2019. The parties argued the matter before the undersigned.

Defendant proffered immunity from taxation under the United States Constitution, House Resolution 331 of the 100th Congress,
the American Declarations on the Rights of Indigenous Peoples, the United Nations Declarations on the Rights of Indigenous
Peoples, as well as various unspecified human rights laws, laws of the United States, treaties, and international laws. The Court
found no merit in Defendant’s argument and, accordingly, entered judgment against her for the delinquent property taxes.

Defendant appealed to the Superior Court. The Superior Court, however, lacked jurisdiction and transferred the matter to the
Commonwealth Court pursuant to 42 Pa.C.S. § 762.

II. DISCUSSION
The Municipal Claim and Tax Lien Law of 1923, Act of May 16, 1923, P.L. 207, as amended, provides that unpaid taxes

“. . . lawfully imposed and assessed by counties, institution districts, cities, boroughs, towns, townships, and school districts
on real property are . . . declared to be a first lien on such property.” 53 P.S. § 7102. “All real estate, by whomsoever owned
and for whatsoever purpose used, other than property owned by the State or the United States, shall be subject to all tax
and municipal claims . . . .” 53 P.S. § 7108. (emphasis added). The only exceptions are for “property owned by any county,
city, or other municipality . . . and actual places of religious worship, places of burial . . . and institutions of purely public
charity . . . .” Id.

Municipal entities may file a Writ of Scire Facias Sur Tax Lien against a record property owner who fails to pay local taxes.
53 P.S. § 7183. The Writ compels payment of a municipal claim out of the property to which the lien is attached. Scire Facias Sur
Municipal Claim, Black’s Law Dictionary (11th ed. 2019).

In response, the record property owner may file an affidavit of defense. See 53 P.S. § 7271. “In that affidavit the owner may raise
all defenses he or she has to the municipal claim.” W. Clinton Cty. Mun. Auth. v. Estate of Rosamilia, 826 A.2d 52, 56 (Pa. Commw.
Ct. 2003) citing Shapiro v. Center Twp., Butler Cty., 632 A.2d 994 (Pa. Commw. Ct. 1993)(citations omitted). “Where a judgment for
insufficient affidavit of defense is sought, the averments in the affidavit of defense are taken as true.” Id. citing Scranton v. Levers,
49 A. 980 (Pa. 1901). The procedure is analogous to the one used in ruling on a Motion for Judgment on the Pleadings. W. Clinton
Cty. Mun. Auth., 826 A.2d at 57.

Here, Defendant failed to sufficiently deny or challenge the validity of the delinquent property taxes and did not provide evi-
dence that the balance has been paid in full. Instead, she raised a defense of immunity from taxation relying on Article 1, Section
2, Clause 3 of the United States Constitution and the Fourteenth Amendment. No such individual immunity exists under the law.1

Article 1, Section 2, Clause 3 of the United States Constitution reads,

“[r]epresentatives and direct Taxes shall be apportioned among the several States which may be included within this
Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons,
including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.”

U.S. Const. art I § 2, cl. 3.(emphasis added). The clause declares that population is the basis for apportioning tax liability among
the states, excluding Native American Indians who are not taxed. The clause does not, however, speak to the tax liability of Native
American Indians who hold title to property in an individual capacity. Neither does the Fourteenth Amendment to the United States
Constitution.2

The Fourteenth Amendment states in relevant part that, “[r]epresentatives shall be apportioned among the several states
according to their respective numbers, counting the whole number of persons in each state, excluding Indians not taxed.” U.S.
Const. amend XIV, § 1. (emphasis added). The Amendment does not create a blanket immunity for Native American Indians from
taxation. Rather, those who are not taxed are not counted in the population used to apportion the number of representatives
between the states.

House Concurrent Resolution 331 of the 100th Congress is titled A concurrent resolution to acknowledge the contribution
of the Iroquois Confederacy of Nations to the development of the United States Constitution and to reaffirm the continuing
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government-to-government relationship between Indian tribes and the United States established in the Constitution. The reso-
lution sought to memorialize the special government-to-government relationship between Congress and the Iroquois Confederacy
and called for Congress to “exercise the utmost good faith in dealings with Indians.” H.R. Con. Res. 331, 100th Cong. (1988)
(enacted). Nowhere in the resolution is individual property taxation addressed.

A review of the American Declaration on the Rights of Indigenous Peoples published by the Organization of American States
revealed that additional rights have been declared by Indigenous Peoples. Individual immunity from taxation, however, is not one
of the rights declared. The same is true of the United Nations Declarations on the Rights of Indigenous Peoples. Defendant has
failed to specify any law or treaty that would prevent a Native American Indian from being required to pay property taxes on
individually owned land.

III. CONCLUSION
Defendant’s reliance on the phrase “Indians not taxed” in the United States Constitution and the Fourteenth Amendment is

misplaced. The other references cited to by Defendant do not address the issue of taxation of real property and, further, she has
failed to direct the Court to any case law which supports her assertion of immunity. Accordingly, Defendant has failed to raise a
defense to Plaintiffs’ claim for delinquent property taxes. She has also failed to demonstrate that the amount owed has been
satisfied. For the foregoing reasons, the Court’s Order should be affirmed.

BY THE COURT:
/s/Walko, J.

1 Immunity exists only for federally recognized tribal reservations since the Indian Citizenship Act of 1924 granted all non-citizen
resident Indians citizenship. 8 U.S.C.A. § 1401. The United States Supreme Court stated in Mescalero Apache Tribe v. Jones that
“. . . Indians going beyond reservation boundaries have generally been held subject to non-discriminatory state law otherwise
applicable to all citizens of the State.” 411 U.S. 145, 148-9 (1973). This includes “. . . the right to impose taxes on Indian property
located outside the boundaries of reservations, so long as the tax is nondiscriminatory.” Salt River Pima-Maricopa Indian
Community v. Yavapai Cty., 50 F.3d 739, 720 (9th Cir. 1995). Defendant’s property is not located within the boundaries of a reser-
vation and, accordingly, she is not entitled to an exclusion from property taxes.
2 The only other reference to Native American Indians in the United States Constitution is in Article I, Section 8 which states that,
“[t]he Congress shall have Power . . . to regulate Commerce with foreign Nations, and among the several States, and with the Indian
Tribes.” U.S. Const. art. I, § 8.

County of Allegheny, Pennsylvania v.
Allegheny County Prison Employees Independent Union

Petition to Vacate Arbitrator’s Award—Public Policy—Grievance Awards

Petition to Vacate Arbitration Award that substituted a 3-day suspension without pay for the penalty of termination imposed
by the County vacated as contravening Commonwealth Public Policy against suicide. Corrections Officer violated jail policy
by failing to attempt resuscitation of inmate who died by suicide in the time between calling for medical assistance and
waiting for such assistance to arrive.

No. GD-19-002268. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
O’Brien, S.J.—March 4, 2020.

OPINION
The Allegheny County Prison Employees Independent Union has filed an appeal from the following Order I entered on January

10, 2020:
ORDER OF COURT

AND NOW, to wit, this 10th day of January, 2020, Allegheny County’s Petition to Vacate, Modify or Correct Arbitrator’s
Award is granted. The Arbitrator’s Award is vacated because it contravenes the Commonwealth’s well-established
public policy against suicide by substituting a mere three-day suspension without pay for the penalty of termination
imposed by the County. Grievant violated clear jail policy by failing to attempt resuscitation of the dying inmate from the
time Grievant called for medical assistance until the nurse arrived on the scene.

BY THE COURT:
W. Terrence O’Brien

FACTUAL BACKGROUND
The relevant factual background in this case is taken from the Arbitrator’s Award, which reduced Grievant’s discharge to a

three-day suspension and made him subject to “any required retraining to be determined by the County.”1 The Arbitrator wrote:

This matter arose in connection with a tragic event that occurred at the Allegheny County Prison, a high security
correctional facility run by the County. During the morning hours of September 19, 2017, an inmate committed suicide in
his cell on Pod 4A, which is one of two classification pods for incoming inmates at the prison. The Grievant and
[Corrections Officer] (CO) Robert Pristas were the two assigned Pod Officers working the daylight that day. Both Officers
were relatively short-term employees, assigned as “floaters” to where they were needed in the jail. The Grievant began
his employment with the jail on May 17, 2016, when he was hired as a Corrections Officer trainee, at which time he
received training on jail policies, procedures and the responsibilities of a CO. This mandatory training included CPR and
First Aid skills. After starting as a part-time CO, the Grievant became a full-time employee in April of 2017.

The activities in Pod 4A on September 19, 2017 were recorded by surveillance cameras. At approximately 9:48 a.m.,
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the Grievant was conducting a guard tour and found an inmate hanging by his neck in his cell. After cutting the inmate
down using a cut-down tool, he called for medical assistance from the Assistant Director of Nursing (ADON), waiting for
the ADON at the door to the inmate’s cell. At approximately 9:51 a.m., the ADON entered the cell but did not attempt to
revive the inmate, but rather, indicated that the inmate was deceased. At approximately 9:52 a.m., emergency medical
attention was administered by the prison’s Medical Director, Dr. Donald Stechschulte, who[,] with chest compressions[,]
was able to revive a pulse in the inmate, who then began breathing on his own. The inmate was taken to a hospital, where
he passed away several days later. The Grievant was suspended without pay on September 22, 2017 and was subsequently
terminated.2

Common Pleas Reproduced Record, p. R3

GRIEVANT’S TESTIMONY
Grievant testified in relevant part as follows regarding the events of September 19, 2017:

[A.] [During] my guard tour, [I] made it up to [the inmate’s cell]. I looked into his cell. At first glance it looked like he
was sitting on the floor. I made a pass, did a double-take, and came back and saw that he was actually facing the bunk
hanging from his neck. At that point in time I yelled down to Officer Pristas and told him that he needed to crack the door.

Once he cracked the door I realized I didn’t have the cutting tool on me because Officer Pristas had them on him
because he was the one going around door-to-door with the trays and the tuberculosis nurse so he had the set of keys on
him at that point. I knew that, so I had to go over as he tossed them up to me. Once I got the keys I went back into the cell
and cut him down. Inmate Frye landed on his face on the bottom bunk. At that point I grabbed Inmate Frye, flipped him
onto his back, and placed him onto the ground.

His eyes were popped out of his head, his chest was expanded, and his stomach looked like it didn’t have anything
in it. I was under the assumption he was dead when I cut him down. I smacked him in his arm trying to get a response
from him, but it was [sic] eyes open staring at the ceiling, no breathing, nothing.

At that point in time I exited the cell and stood outside waiting for the ADON because I knew he was on the pod. I
yelled down to Officer Pristas and said [“]where’s the ADON,[”] and he yelled over to the corner to the ADON and said
[“]you need to go upstairs.[”]

• • •

BY MR. CORREA [Counsel for the County]:

Q. Did anyone call for a medical emergency?

A. Prior to me [sic] opening the cell door I grabbed my radio and called a medical emergency immediately.

• • •

Q. Let’s go back after you discover the suicide. You said you came out of the cell. Run us through - -

A. At that point in time I’m under the assumption he’s dead, just the lifelessness of him in my opinion, and I’m immedi-
ately looking for the ADON because I knew he was there and knew that somebody with more medical experience and
medical knowledge was on the pod, somebody that had more than two hours of training, video experience, was on the pod,
and I was looking for that person and trying to get my officer to get that ADON to come upstairs and he was trying, and
even Officer Ruffolo yelled to him to hurry to get upstairs.

When I first came out of the cell, I was looking for the ADON and wondering where is he and now what, what goes on now.

Q. What happens after that? Does he eventually appear?

A. Yes. I’m standing outside the cell for about a minute before the ADON comes up to the cell.

Once he comes up to the cell he walks in and checks his pulse and turns back around to me and says, [“]yeah, he’s dead.[”]

At that time it was confirmed to me that he was dead, so I continued to stand there and wait for further instruction.

• • •

Q. You also were aware of the policy regardirg suicides. Correct?

A. Yes, sir.

Q. You read this policy. Correct?

A. Yes, sir.

Q. On Page 16, Section 15, it deals with hanging. Correct?

A. Yes, sir.

• • •

Q. If you go on to Page 17, letter C., [“]Allegheny County Bureau of Correction employees are trained in cardiopulmonary
resuscitation, CPR, first aid. As such, correctional employees shall immediately initiate CPR and/or first aid as appro-
priate until medical staff relieves the employee.[”] Correct?

A. Correct. That’s what it says.

Q. You didn’t do that, did you?

A. No. I disagree with that. I believe that I did perform --
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I believe that I -- It says [“]as appropriate.[”] When I came into the cell and cut the guy down, to me he was dead. His eyes
were out and his chest was expanded and his stomach wasn’t there. He wasn’t responding to me. He wasn’t answering me.
I was under the assumption he was dead. I didn’t think it was appropriate to apply CPR at that point in time, and when the
ADON came up and confirmed to me he was dead, I definitely didn’t think it was appropriate to do CPR at that time.

Q. You have absolutely no training in medical?

A. No, none at all.

Q. Somebody unconscious wasn’t going to respond to you. Is that correct?

A. I wouldn’t know. I’m sorry. I wouldn’t know. I’ve never tried to wake an unconscious person up.

Q. No question, you had no idea medically whether he needed CPR or not?

A. Correct.

Q . When it says you will [“]immediately initiate CPR,[”] why didn’t you immediately initiate CPR?

A. It says [“]as appropriate.[”] I did not think it was appropriate to perform CPR at that time. I knew the ADON was on
the pod and should have been en route to my cell, and I knew he would have better medical experience and knowledge
of what to do at this point in time.

When he came up he confirmed to me the inmate was dead. At that point in time I did not think it was appropriate to apply
CPR on that inmate.

Q. What was it about this situation that made you believe it was inappropriate?

A. The fact that after I cut the inmate down and he landed on his face on the bottom bunk and I picked him up and placed
him on the ground and saw his eyes were protruding out of his head and his chest was expanded and his stomach was
nonexistent and the fact he wasn’t answering me when I was trying to get a response out of him is why I deemed I didn’t
think it was appropriate to perform CPR at the time because I was under the assumption he was gone and dead at that
time when I found him.

Q. All these symptoms, if you will, the chest protruding, eyes protruding, chest pumped up, where did you get the
information suggesting that would be an indicator that you don’t perform CPR?

A. I'm not sure.
• • •

Q. You’ve said that you saw these problems, eyes protruding, chest puffed up - -

A. Lack of response.

Q. -- basically unconscious, and for that you thought that there was no reason to do CPR. I asked you whether or not --
where did you get this, what basis was it that said to you through my training that means I don’t do CPR?

A. I never received training on how to determine whether somebody was dead or not. I couldn’t answer you there. I never
received training on how to check vitals on somebody. I couldn’t answer you there either.

Just from my experience when I went into the cell and cut the guy down, from my experience I was under the assump-
tion that he was dead and he had deceased already at that point. I don’t know where that basis came from, but that was
my assumption when I went into that cell and cut him down, just the way that he was and his lack of -- Like his lack of
life is what led me to believe that.

• • •

I actually exited the cell and I’m standing outside the cell for about a minute and twenty seconds before the ADON comes
upstairs.

You can rewatch it and look at it, because I’ve watched it many times. I’m standing upstairs about a minute and thirty
seconds before the ADON arrives up to the cell. I know he’s there and he’s making his way up there after me standing
outside for about a minute. I can see him making his way up there.

When he arrives at the cell, he walks in the cell, checks his pulse, and tells me he’s dead.

• • •

At 09:49 I called the code. This is me coming back to receive the cutdown tools from Pristas. He throws them down to me
in the bottom corner. I catch them and go back. I re-enter the cell at 9:49:32, cut him down, flip him onto his back check-
ing to see if I can’t get a response out of him. I exit the cell.

Q. You said the ADON was right below you?

A. He was in the bottom corner right there, same corner but opposite side. At this point Pristas and myself have made it
very clear there was a medical emergency on the pod. People were walking in around the ADON.

Q. So right now you know the ADON’s not responding.

A. He’s coming. I know he is. I can see him.

Q. For how long --

A. I’m making a motion to him. I can see him. You can go to the other camera and watch him walk over there. He’s walk-
ing the whole time.
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Q. Do you not think it’s time for you to go in there?

A. No. He’s in route. I see him coming. He was coming from the corner. So at this point in time he goes in, checks a pulse,
comes back out, and says, [“]yeah, he’s dead, [”]to me.

Q. So for an entire pretty much close to a minute and thirty seconds after you walk out of the cell and then you wait --

A. In response for the ADON, correct, because I knew he was there and I knew he should be responding.

Common Pleas Reproduced Record, pp. R232 - R237.

ARBITRATOR’S REASONING

The Arbitrator justified her decision as follows:

The County’s second allegation concerns the Grievant’s delay in initiating CPR or another life-saving aid once he found
the inmate. After cutting down the inmate, the Grievant left the cell to call for the ADON and then waited outside of the
cell for the ADON to arrive. The surveillance evidence documents that he did not attempt to start CPR on his own, despite
policies and training that required him to immediately start CPR on an inmate in need. The Grievant’s explanation was
that he believed the inmate to be deceased and that he was waiting for the ADON to arrive. With the County’s policies
and training requiring immediate CPR or First Aid, the question is whether the Grievant’s explanations excuse his
failure to immediately act.

The surveillance evidence documents that after cutting down the inmate, the Grievant began waiting for the ADON
outside of the cell at 9:49:47 a.m. Despite being in the unit and aware of the medical emergency, the ADON responded
casually, taking 1 minute and 23 seconds to make his way to the inmate’s cell by 9:51:10 a.m. The County determined this
delay to be totally unacceptable, with the ADON being discharged for his·callous conduct and neglect of duty.3 With the
ADON being held responsible, the County cannot fully blame the Grievant for the same conduct. As a Corrections Officer,
the Grievant was not medical personnel. He also knew the ADON was in the unit. While his training required him to
immediately begin CPR on his own, the amount of time that he would have conducted CPR would have been very brief
had the ADON acted appropriately. Moreover, he cannot be blamed for any failure after the ADON arrived in the cell, as
he justifiably relied upon the ADON’s handling of the medical situation.

Upon entering the cell, the Grievant saw the inmate and believed him to be deceased. The Grievant is not medical
personnel and his testimony as to his belief is accepted as credible. As explained by the Jail’s Medical Director, Dr.
Stechschulte, the inmate might have been brain dead at that time, as it is difficult to determine exactly when that
occurred. Nevertheless, the Grievant’s training required him to immediately begin CPR and he did not do so. However,
when this conduct is considered in conjunction with that of the ADON, it is more understandable. The ADON was on the
unit and an emergency call made. The undersigned is convinced that had the ADON acted appropriately, CPR would have
been initiated in a timely fashion such that the Grievant would not have been terminated, as his error was more one of
judgment and not willful misconduct or neglect of duty . . . .

[Grievant’s] misconduct that day was limited to an error in judgment in failing to immediately begin CPR on the inmate
that he found hanging in his cell. When this error is considered in conjunction with the misconduct of the ADON, it is
concluded that it was not conduct worthy of the severe penalty of discharge. Rather, because the Grievant’s delay was not
willful misconduct or neglect of duty, it is appropriately addressed with a three-day suspension and remedial training,
with this training to be determined by the County of jail officials . . . .

Common Pleas Reproduced Record, pp. R15 - R16.

APPLICABLE LAW
The applicable law in this area was set forth in an unpublished Opinion of the Commonwealth Court:

Grievance awards are reviewed under the deferential essence test, which requires an award to be confirmed if (1) the
issue as properly defined is within the terms of the agreement; and (2) the award can be rationally derived from the
agreement. Fraternal Order of Transit Police v. Southeastern Pennsylvania [Transportation] Authority, 114 A.3d 893, 898
(Pa. Cmwlth. 2015). A reviewing court will not second-guess the arbitrator’s fact-finding or interpretation as long as the
arbitrator has arguably construed or applied the CBA. Id. Indeed, this Court will only vacate an arbitrator’s award under
the essence test “where the award indisputably and genuinely is without foundation in, or fails to logically flow from, the
collective bargaining agreement.” Slippery Rock University of Pennsylvania, Pennsylvania State System of Higher
Education v. Association of Pennsylvania State College & University Faculty, 71 A.3d 353, 358 (Pa. Cmwlth. 2013).

However, in Westmoreland Intermediate Unit #7 v. Westmoreland Intermediate Unit #7 Classroom Assistants Educational
Support Personnel Association, PSEA/NEA (Westmoreland I), 939 A.2d 855, 865 (Pa. 2007), our Supreme Court adopted a
public policy exception to the essence test that permits a reviewing court to consider whether the arbitrator’s award
violates an established public policy. Under the public policy exception to the essence test, an arbitration award may be
set aside if it violates a “well-defined, dominant” public policy “ascertained by reference to the laws and legal precedents
and not from general considerations of supposed public interests.” Id. at 866. In deciding whether to apply the public
policy exception, the court must consider (1) the nature of the employee’s conduct leading to his or her discipline; (2)
whether the employee’s conduct implicates a well-defined, dominant public policy; and (3) whether the arbitration award
poses an unacceptable risk that it will undermine the implicated policy. Slippery Rock University of Pennsylvania, 71 A.3d
at 363. An arbitration award that explicitly conflicts with a well-defined public policy must be vacated. Id.

Riverview School District v. Riverview Education Association, PSA/NEA, 634 CD 2017, pp. 12-13; citation omitted.

DISCUSSION
I agree with the Union in the instant case that the Arbitrator’s Award satisfies the essence test. The County does not appear to

deny that the “issue as properly defined is within the terms of the CBA [Collective Bargaining Agreement].” Fraternal Order of
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Transit Police, supra, at 898. Under Article XVIII, Section 1 of the CBA, the County must prove just cause for discipline.
Arbitrators are permitted to modify disciplinary penalties where the CBA does not require a certain penalty for certain conduct.
School District of Philadelphia v. Commonwealth Assoc. of School Administrators, 160 A.3d 928 (Pa. Cmwlth. 2017). Although
termination of Grievant by the County was permitted under the CBA, it was not required. I cannot find that the Arbitrator’s Award
is “indisputably and genuinely [ ] without foundation in . . . the [CBA].” Slippery Rock University of Pennsylvania, supra, at 358.

I do believe, however, that this Award violates public policy. Grievant’s conduct implicates the well-defined, dominant public
policy against suicide. In Department of Public Welfare v. Kallinger, 580 A.2d 887 (Pa. Cmwlth. 1990), the Department sought a
declaratory judgment authorizing the involuntary administration of nutrition to and medical treatment of an inmate at Farview State
Hospital who was attempting to starve himself to death. In granting the relief sought, the Commonwealth Court held as follows:

Besides preserving order with the prison system, the Commonwealth has a strong interest in maintaining the health
of prisoners in its custody. The obligation of the Commonwealth to provide for the health and safety of the inmates in their
custody is derived from two very important interests: the preservation of human life and the prevention of suicide. The
preservation of human life is of great interest to the state.

•••

The Commonwealth has a duty under the Eighth Amendment to protect the health and welfare of those persons in
its custody.

•••

Pennsylvania public policy strongly opposes the commission of suicide. Pennsylvania law makes it a crime to aid or
solicit another person to commit suicide. Crimes Code, 18 Pa.C.S. § 2505. A police officer also has the right to use force
to prevent a suicide from occurring. 18 Pa.C.S. § 508(d)(1).

Kallinger at 891-92; some citations omitted.

The Arbitrator’s reasoning in the instant case is seriously flawed. In assessing Grievant’s conduct she relies heavily on the
ADON’s casual response to the emergency. Thus, she opines: Grievant cannot be “fully blame[d]” because the ADON was “held
responsible”; “the amount of time that [Grievant] would have conducted CPR would have been very brief had the ADON acted
appropriately”; “had the ADON acted appropriately, CPR would have been initiated in a timely fashion such that the Grievant
would not have been terminated”; and termination was too harsh a penalty when Grievant’s conduct “is considered in conjunction
with the misconduct of the ADON.”

Proper analysis requires that Grievant’s actions be considered separately from the ADON’s. There is no reason why each man
cannot be “fully blame[d]” for his own conduct. Grievant did the right thing by cutting down the inmate and seeking medical help
upon discovering him. It defies logic, however, to find excuse or mitigation in Grievant’s inaction for one minute and twenty-three
seconds on the basis that the ADON failed to initiate CPR after dawdling to the cell. Dozens of chest compressions could have been
performed during that time. We will never know for sure whether CPR, in which Grievant had been trained, would have increased
the inmate’s chances of survival.4

The Arbitrator further opines that Grievant’s “misconduct that day was limited to an error in judgment.” I cannot agree.
Examples of judgment calls in this type of situation might be whether to cut down the inmate immediately or call for medical help
first; or, once the inmate has been cut down, whether to summon help and then start CPR, or vice versa. Other judgment calls might
be how forcefully to do chest compressions, or how they should be spaced. Failing to follow an explicit directive, i.e., to “immedi-
ately start CPR and never wait for medical staff”5 is not an error in judgment. It is a clear rule violation. Grievant’s explanation
for not following this directive is that he believed the inmate to be dead. While this explanation was credited by the Arbitrator and
must be regarded as honestly given, it does not excuse or mitigate Grievant’s misconduct. It is common knowledge that a person
appearing lifeless is potentially revivable.

A man is dead. It was Grievant’s job, indeed his duty, once he called for the ADON, to take the extremely simple steps which
may have given his totally dependent charge a better chance to survive. The Arbitrator could have imposed a significantly lesser
penalty than termination without contravening public policy. Docking Grievant three days pay, however, is virtually no penalty
under these circumstances. Such an award poses an unacceptable risk of undermining the well-defined public policy against
suicide. It was therefore vacated.

BY THE COURT:
/s/O’Brien, S.J.

Date: March 4, 2020
1 Common Pleas Reproduced Record, p. Rl6.
2  Aside from his failure to initiate CPR, the County’s other reason for terminating Grievant is that he falsified the logbook in which
his rounds as a guard were documented. The Arbitrator found as follows on this issue:

Faced with high activity in the Pod, he did what he could to keep up with the activity level. Because he was unable to
complete the 9:30 a.m. guard tour as scheduled, he documented the lapse in the logbook. There is no evidence that he
falsified records or otherwise attempted to cover up his actions. As documented by the directive from Deputy Warden
Wainwright, his actions in this regard were an acceptable response to the reality of the high activity on the unit. Had
the County considered this to be unacceptable behavior, it had the obligation to instruct Corrections Officers otherwise.
Because it did not do so but instead informed uniformed staff that documenting the lapse was an acceptable option, the
Grievant’s actions cannot be considered inappropriate.

I believe I am bound by the Arbitrator’s findings on the logbook falsification issue.
3 The ADON was not a member of a union.
4 See testimony of Donald W. Stechschulte, Jr., M.D., jail physician.
5 Allegheny County Bureau of Corrections Suicide Behavior and Detection Policy Memo, Section 15(c), Common Pleas Reproduced
Record, p. R175.
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Trek Development Group, Inc. v.
Manomay, LLC

Petition to Strike/Open—Confession of Judgment/Ejectment—Lease Assignment—lis pendens

Affirming denial of Petition to Open Confession of Judgment/Ejectment where the record established a default; the lease
assignment was invalid where contractually mandated consent from owner was not obtained; and excessive damages
argument waived for failure to raise in underlying petition. Likewise, affirming denial of Petition to Strike Confession of
Judgment/Ejectment where grounds to strike were outside the record and lis pendens not available because the case
implicated a new cause of action.

No. GD-19-001792. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—January 2, 2020.

OPINION
This appeal concerns two November 12, 2019 Orders of Court denying Defendant’s Petition to Strike or, alternatively, Open

Judgment by Confession for Ejectment and for Stay of Execution. Identical pleadings in this matter are docketed at the following
case numbers: GD-19-001792 (pertaining to the action for eviction) and GD-19-001793 (for past due rent). Defendant appeals the
decisions of the Court. The Orders should be affirmed for the reasons set forth in this Opinion, which will be entered under both
docket numbers.

I. BACKGROUND
Plaintiff, Trek Development Group, Inc. (“Plaintiff”), is the owner of the Century Building at 130 7th Street in downtown

Pittsburgh. Trek is individually owned and operated by William Gatti (“Gatti).
On September 7, 2011, Plaintiff entered into a written lease agreement (“Lease”) with Nilesh Mehta (“Mehta”) for commercial

space located on the first floor of the Century Building. The Lease did not permit an assignment without the owner’s prior written
consent unless the assignment was to an entity solely owned by Mehta. The Lease also contained a confession of judgment clause
giving rise to the underlying action.

Mehta subsequently gained permission to assign the Lease to Seven on Seven, LLC (“Seven on Seven”). Plaintiff then consented
to another assignment of the Lease from Seven on Seven to Manomay, LLC (“Defendant”) in a December 14, 2016 agreement,
which was attached to the Complaint. The record shows that the Defendant company is solely owned by Kanan Shah (“Shah”) who
is married to Mr. Mehta. According to Gatti’s deposition testimony, his consent to the assignment was conditioned on Shah being
the sole member of Manomay.

II. PROCEDURAL HISTORY
On September 13, 2018, Plaintiff obtained a Confession of Judgment against Defendant in a separate cause of action. In

response, Defendant filed a Petition to Strike/Open the Judgement. The Honorable Judge Hertzberg issued a Rule to Show Cause
and directed Plaintiff to file an Answer. Instead, the parties entered into an Agreement to Forbear Execution (“Forbearance
Agreement”) and Plaintiff allegedly withdrew its Complaint. Plaintiff asserted that Defendant subsequently breached the Lease
and Forbearance Agreement and, accordingly, filed the underlying Complaint on February 4, 2019. Defendant responded with an
Emergency Petition to Strike/Open the Judgement, which the Court denied in its November 12, 2019 Orders.

Defendant now appeals the Orders of Court. For the reasons outlined below, the Court’s Orders should be affirmed.

III. DISCUSSION
“A petition to open a default judgment and a petition to strike a default judgment seek distinct remedies and are generally not

interchangeable.” Stauffer v. Hevener, 881 A.2d 868, 870 (Pa. Super. 2005). The Pennsylvania Rules of Civil Procedure direct the
Court to issue a Rule to Show Cause when a petition to strike or open a judgment states prima facie grounds for relief. Pa.R.C.P.
2959(b). “A party waives all defenses and objections which are not included in the petition or answer.” Pa.R.C.P. 2959(c).

“A petition to open a default judgment is an appeal to the equitable powers of the court [and] . . . is within the sound discretion
of the trial court.” Graziani v. Randolph, 856 A.2d 1212, 1223 (Pa. Super. 2004). The court shall open the judgment if the plaintiff
can produce evidence “. . . which in a jury trial would require the issues to be submitted to the jury. . . .” Pa.R.C.P. 2959(e).

“Ordinarily, if a petition to open a judgment is to be successful, it must meet the following test: (1) the petition to open
must be promptly filed; (2) the failure to appear or file a timely answer must be excused; and (3) the party seeking to
open the judgment must show a meritorious defense.... In making this determination, a court can consider facts not before
it at the time the judgment was entered.”

Green Acres Rehab. and Nursing Ctr. v. Sullivan, 113 A.3d 1261, 1270 (Pa. Super. 2015)
“A petition to open judgment is the sole means by which defendant in confession of judgment action can assert a defense.”

Resolution Tr. Corp. v. W.W. Dev. & Mgmt., Inc., 73 F.3d 1298, 1308 (3d Cir. 1996). Whether lis pendens is an appropriate defense is
a question of law. PNC Bank, Nat’l Ass’n v. Bluestream Tech., Inc., 14 A.3d 831, 835 (Pa. Super. 2010). The Court considers whether
“both suits involve the same parties (acting in the same legal capacity), the same causes of action (with due regard for the
common law distinctions between contract, trespass, and equity actions), the same rights asserted, and the same relief requested.”
Id. at 836.

“Conversely, a petition to strike a default judgment should be granted where a fatal defect or irregularity appears on face of
record.” Id. citing Erie Ins. Co. v. Bullard, 839 A.2d 383, 386 (Pa. Super. 2003); See also Midwest Fin. Acceptance Corp. v. Lopez,
78 A.3d 614, 622–23 (Pa. Super. 2013). A petition to strike operates as a demurrer to the record. Oswald v. WB Pub. Square Assocs.,
LLC, 80 A.3d 790, 793-4 (Pa. Super. 2013). “[It] is not a chance to review the merits of the allegations of a complaint. Rather, a
petition to strike is aimed at defects that affect the validity of the judgment and that entitle the petitioner, as a matter of law, to
relief.” Id.

“When deciding if there are fatal defects on the face of the record for the purposes of a petition to strike a judgment, a court
may only look at what was in the record when the judgment was entered.” Cintas Corp. v. Lee’s Cleaning Servs., Inc., 700 A.2d 915,
917 (Pa. 1997). “A judgment is void on its face if one or more of three jurisdictional elements is found absent: jurisdiction of the
parties; subject matter jurisdiction; or the power or authority to render the particular judgment.” Flynn v. Casa Di Bertacchi Corp.,
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674 A.2d 1099, 1105 (Pa. 1996). It is also well-established that “[a] record that reflects a failure to comply with Rule 237.1 is facially
defective and cannot support a default judgment.” Erie Ins. Co., 839 A.2d at 387. The rule requires a party provide notice of its
intent to enter a default judgment. Pa.R.C.P. 237.1.

A. Petition to Open the Judgment
Defendant’s Petition to Open was promptly filed, which satisfies the first prong of the test. Plaintiff filed its Complaint on

February 4, 2019 and Defendant responded with its Emergency Petition by February 19, 2019. Defendant argued that the judgment
should, at the very least, be opened because (1) rent was paid; (2) no defaults occurred; (3) the Forbearance Agreement was not
executed by an authorized agent; and (4) damages were excessive.

None of Defendant’s arguments demonstrate the existence of a meritorious defense.
First, the record established that December’s rent was not paid, and default occurred. Shah had worked closely with Gino

Riccelli (“Riccelli”) to run Stuff ’d Pierogi Bar and Seven nightclub under the Lease. Both Shah and Riccelli typically would
submit rental payments to Plaintiff on behalf of Defendant. Plaintiff received a cashier’s check on December 17, 2018.1 During his
deposition, Riccelli testified that he did not personally make a payment in December. He further testified that Shah had provided
Plaintiff with the cashier’s check, which was returned for nonsufficient funds three days later.

Defendant made subsequent payments on January 8, 2019 and February 6, 2019, but those were applied to the outstanding
balance rather than rent for the month in which the payment was received. As of the filing of the Complaint on February 4, 2019,
Defendant was delinquent on rent for January and no replacement funds for the returned check were received according to the
affidavit of Plaintiff ’s manager, Tricia Corwin.

Any contention that rent was paid such that no default occurred is unsupported by the record before the Court. Defendant has,
moreover, failed to provide contrary evidence that it timely paid December’s rent, which would have required the Court to open
the judgment and submit the question of rental payments to a jury.

Second, the evidence demonstrated that Shah was an authorized agent when she executed the December 20, 2018 Forbearance
Agreement. In its Petition, Defendant asserted that it is owned by the Riccelli Group, LLC (“Riccelli Group”) and that Shah had
no authority to execute Forbearance Agreement. However, Plaintiff denied ever consenting to an assignment between Shah and
the Riccelli Group. Any assignment made without Plaintiff ’s consent would be invalid as a matter of law.

Defendant offered email correspondence dated January 4, 2017 as evidence of Plaintiff ’s consent. In the email exchange
between Gatti and Riccelli’s counsel, Gatti admitted he consented to an assignment to Shah’s successor. His consent, however, was
predicated on language that should have been but was not included in the November 19, 2016 asset purchase agreement. Defendant
offered no other evidence of Plaintiff ’s consent as required for a valid assignment. Accordingly, the assignment between Shah and
Riccelli is invalid and no factual dispute remains regarding Shah’s authority to sign the Forbearance Agreement.

Last, Defendant waived any objection to the amount of damages by failing to assert this defense in its Petition. Defendant has,
therefore, failed to put forth a meritorious defense that would warrant opening the judgment.

B. Petition to Strike the Judgment
Defendant has failed to demonstrate the existence of a fatal defect on the face of the record that would have enabled the Court

to grant its Petition to Strike the Judgment. Defendant argued that such defects existed because (1) there was no notice or oppor-
tunity to cure alleged in Plaintiff ’s Complaint; (2) Plaintiff withdrew certain allegations of default alleged in its Complaint; (3)
there was no valid Warrant of Attorney authorizing a confessed judgment; and (4) there was a prior action pending where judg-
ment was already confessed. In making its determination, the Court was limited to the four corners of the Complaint and exhibits
attached thereto.

Plaintiff withdrew its claim of default under Section 11 of the Lease for certain defects related to the condition of the premises.
Thus, any contention regarding a lack of notice or opportunity to cure the defects on the premises is now moot. The Court did not
require Plaintiff to amend its Complaint in the interest of judicial economy.

Defendant also challenged the validity of the Warrant of Attorney authorizing a confessed judgment but improperly cited
matters outside of the Complaint. Defendant contended that Mehta and Seven on Seven transferred their rights to the Riccelli
Group before the assignment of the Lease to it from Seven on Seven. However, the Lease and Forbearance Agreement attached to
Plaintiff ’s Complaint both contained a valid Warrant of Attorney. Defendant is not entitled to have the judgment stricken based on
grounds outside of the record.

Defendant’s final argument is that a prior action was pending in which judgment was already confessed at GD-18-011769.
Defendant argued that the pending action qualifies as a fatal defect on the face of the record under the doctrine of lis pendens. The
doctrine, however, would allow the Court to open the judgment, not strike it as Defendant has asserted.

Defendant is, moreover, not entitled to a defense under lis pendens because even though the suits involved the same parties,
Plaintiff has asserted a new cause of action. While the previous action was based on Defendant’s failure to pay rent in September
2018 and its breach of the original Lease, the underlying action relates to subsequent breaches of the Forbearance Agreement and
Defendant’s failure to pay rent in December 2018. The doctrine of lis pendens is clearly inapplicable where a new cause of action
is asserted by the Plaintiff.

The Forbearance Agreement explicitly stated that Defendant “Manomay will withdraw the Petition to Open/Strike the
Judgment.”(emphasis added). Defendant has failed to do so. It cannot now assert that Plaintiff is responsible for leaving the
matter pending when it has yet to withdraw the Petition in clear violation of the Forbearance Agreement. Nowhere in the agree-
ment did Plaintiff agree to withdraw its Complaint. In fact, it reserved the right to revive the judgment. Plaintiff was within its
right to institute the underlying action based on subsequent breaches of the Lease and Forbearance Agreement rather than revive
the previous action.

IV. CONCLUSION
Defendant has failed to demonstrate a meritorious defense or a fatal flaw on the face of the record. It is, therefore, not entitled

to have the Court open or strike the judgment obtained against it. For the foregoing reasons, the Court’s Orders should be affirmed.

BY THE COURT:
/s/Walko, J.

1 The Cashier’s Check was dated October 9, 2019.
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State Farm Insurance Company v.
Kim R. Kitko and Allen J. Kitko

Policy Terms—Beneficiary Designations

Pennsylvania law requires strict compliance with policy terms to change a beneficiary designation. A verbal declaration
of intent to designate is not enough to overcome the requirement of strict compliance with policy terms which in this case
required beneficiary designation changes be in writing and signed.

No. GD-19-006821. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—April 17, 2020.

OPINION
This matter before the Superior Court concerns an appeal of the February 14, 2020 Order of Court granting a motion for

summary judgment. For the reasons set forth in this Opinion, the Court’s Order should be affirmed.

I. BACKGROUND
Gregory R. Kitko (“Mr. Kitko” or “Decedent”) purchased a life insurance policy (the “Policy”) from State Farm Insurance

Company (“State Farm”) on August 6, 2002 in the basic plan amount of $300,000. The underlying dispute arises over the distribu-
tion of proceeds from Mr. Kitko’s Policy upon his death in 2018.

Mr. Kitko and Kim R. Kitko (“Mrs. Kitko” or “Kim Kitko”) were married on October 21, 2000. Mr. Kitko named Mrs. Kitko as
the Primary Beneficiary and the “Estate of the Insured” as the Successor Beneficiary of the Policy at the time of its purchase.

On March 19, 2008, Mr. Kitko updated the Policy, naming his older brother, Allen J. Kitko (“Allen Kitko”) as the Successor
Beneficiary. In 2009, the Kitkos also purchased a homeowner’s insurance policy from State Farm Agent, Vincent Pascoe (“Pascoe”).

On February 5, 2018 the Kitkos amicably divorced after seventeen years of marriage. On March 1, 2018 Mr. Kitko reached out
to Pascoe via an email initiated through State Farm’s website. The email read, in pertinent part,

“[q]uick update. Kim and i (sic) have divorced. So i (sic) need to update a couple of things on my life insurance
policy. 1) i (sic) need to update my address 2) i (sic) need to update my beneficiary 3) i (sic) need to update the
payment to a new bank account....”

Mr. Kitko subsequently called Pascoe on June 18, 2018 to discuss the updates to the Policy.
During his deposition, Pascoe testified about the phone call. Regarding Mr. Kitko, Pascoe stated that “[i]n that same conversa-

tion, he spoke about business interests that he and Kim still had that were important to him.” Pascoe Depo. at 25:5-10. Mr. Kitko
specifically told Pascoe that he wanted his ex-wife to remain the Primary Beneficiary because of “... his continued relationship
with Kim for business purposes.” Pascoe Depo. at 26:19-20. Mr. Kitko’s brother was to remain the Successor Beneficiary of
the Policy.

Pascoe further testified that he then reviewed the electronic life insurance policy and saw that Kim Kitko was identified as the
Primary Beneficiary. Pascoe Depo. at 27:20-22. He told Mr. Kitko that no other forms, signatures or anything else was needed to
designate Kim Kitko as the Primary Beneficiary. Pascoe Depo at 34:4-20.

In July 2018, Mr. Kitko received an Annual Statement from State Farm. The document identified Kim Kitko as the Primary
Beneficiary. The document stated that “[p]robate laws may disqualify a policyowner’s former spouse from receiving life insurance
proceeds. You should update your beneficiary designation if your marital status changes and you want your former spouse to
receive the proceeds of this policy.” The conversation between Mr. Kitko and Pascoe regarding the post-divorce Policy update took
place by the time Mr. Kitko received the Annual Statement from State Farm.

Mr. Kitko passed away on October 18, 2018. Both Kim Kitko and Allen Kitko filed a claim to the $300,000 life insurance
proceeds under the State Farm Policy.

II. PROCEDURAL HISTORY
State Farm filed a Complaint for Equitable Interpleader on May 9, 2019 against Kim Kitko and Allen Kitko (hereinafter

collectively the “Claimants”). State Farm requested that the Court require both Claimants to file a State of Claim and to
authorize State Farm to pay into the Court the death benefits of $300,000 under the State Farm Policy. State Farm also
requested that it be discharged from any and all further liability for the payment of the proceeds once it had deposited the
sum plus interest into the Court.

The Court granted State Farm’s Petition for Interpleader on October 4, 2019. The Claimants subsequently filed their Statements
of Claim. Both Claimants then filed cross motions for summary judgment. The Court granted Allen Kitko’s Motion for Summary
Judgment and denied Kim Kitko’s Motion for Summary Judgment. Mrs. Kitko now appeals the decision.

III. DISCUSSION
“Summary judgment is appropriate in cases where there are no genuine issues of material fact and the moving party is entitled

to judgment as a matter of law.” Lance v. Wyeth, 85 A.3d 434, 449 (Pa. 2014); See also Pa.R.C.P. 1035.2. “Summary judgment should
not be entered unless the case is clear and free from doubt.” Atkinson v. Haug, 622 A.2d 983, 985 (Pa. Super. 1993).

The Pennsylvania Probate, Estates and Fiduciaries Code (the “Code”) states:

“Any designation of a divorced spouse as beneficiary of the individual’s life insurance policy, upon the death of that
individual shall become ineffective for all purposes, and shall be construed as if the spouse or former spouse had
predeceased the individual,” unless it appears the designation was intended to survive the divorce based on: 1) the
wording of the designation; 2) a court order; 3) a written contract between the individual and the spouse or former
spouse; or 4) a designation of a former spouse as a beneficiary after the divorce decree has been issued.

20 Pa. C.S. § 6111.2(b)(emphasis added). The term “designation” is not defined under the Code. Whether a person is designated as
a beneficiary depends on the contractual terms of each individual life insurance policy.

The law in Pennsylvania is clear that a policyholder must strictly comply with the policy’s terms in order to change the benefi-
ciary. Equitable Life Assurance v. Stitzel, 445 A.2d 523, 525 (Pa. Super. 1982). “The only exception to strict compliance in
Pennsylvania arises where the insured has done everything possible to comply with the policy terms...” but has not succeeded
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in changing the beneficiary. Id. (citations omitted). In order for the exception to apply, “...there must be shown a positive,
unequivocal act toward such change, the mere declaration of intent to change the beneficiary is not enough.” Id. (citations
omitted) (emphasis added).

Here, the Policy language is clear that a request to change a beneficiary is not valid unless it is in writing and signed by the
person making the request. Under the “payment of benefits” provision, the Policy states that the beneficiary designation “... is as
shown in the application, unless you have made a change ...” Policy at page 6. Moreover, the Policy Owner or Insured may change
a beneficiary designation “... while the Insured is alive by sending us a request. The change will take effect the date the request is
signed, but the change will not affect any action we have taken before we receive the request.” Id. (emphasis added). A “request”
is defined by the Policy as “[a] written request signed by the person making the request. Such request must be sent to and be in a
form acceptable to us.” Policy at page 5.

Claimant Kim Kitko argued that Decedent’s phone conversation with State Farm Agent Pascoe affirmed the existing designa-
tion on file. She asserted that Pascoe failed to inform Descendent that he needed to sign any documents. Pascoe testified that in
the roughly fifty divorce cases he had handled over the last twenty years, ninety eight percent of his customers used attorneys.1

Under the terms of the Policy, Decedent’s designation of Kim Kitko as the Primary Beneficiary after the divorce decree needed
to be in writing and signed, notwithstanding the incorrect advice provided by Pascoe. Decedent relied on Pascoe’s advice and failed
to send State Farm a signed written request designating Kim Kitko as the Primary Beneficiary following their divorce.

CONCLUSION
Pennsylvania law requires a policyholder to strictly comply with the policy terms to change a beneficiary designation.

The language in Decedent’s Policy is clear that any changes in beneficiary designation must be signed and in writing.
Decedent failed to strictly comply with the terms of his Policy and, instead, made only a verbal affirmation of the existing

designation on file. A mere declaration of intent to designate his former spouse as a beneficiary following the divorce was not
enough to overcome the requirement of strict compliance with the Policy terms. As a result, in accord with the provisions of the
Code, the designation on file with State Farm must be construed as though Kim R. Kitko had predeceased Gregory R. Kitko.

Claimant Allen Kitko is entitled to the proceeds of the Policy as the Secondary Beneficiary under the existing designation.
The Court, therefore, correctly granted his Motion for Summary Judgment while denying the same motion filed by Kim Kitko.

For the reasons outlined above, the Court’s Order should be affirmed.

BY THE COURT:
/s/Walko, J.

1 Q. Over the--
A. Entire 20 years?
Q. Yes, sir.
A. 50
Q. What is your practice in dealing with insureds who go through a divorce and specifically with reference to the beneficiaries of
the life insurance policy?
A. Out of those cases, I believe about 98 percent of the time I’m directed by some sort of document; typically, through an attorney
for one of the individuals to direct how they want to list the beneficiaries if there’s something special.
Pascoe Depa. at 14:3-16.
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Jane Young v.
John E. Lippl, P.E.

Post-Trial Motions—Legal Malpractice—Award Error—One Satisfaction Rule—Post-Judgment Interest

Court did not err in granting Defendant’s motion for post-trial relief to correct a mathematical error in the docketed verdict.
Court did not error in granting Defendant’s motion for partial JNOV to prevent the Plaintiff from receiving double recovery
under the “one injury/one satisfaction” rule. Plaintiff entitled to post-judgment interest from the date of the jury verdict
and not from the date of the underlying arbitration award.

No. GD-12-019194. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—March 16, 2020.

OPINION
This matter before the Superior Court concerns Plaintiff ’s appeal of the January 17, 2020 Orders of Court granting in-part

Defendant’s post-trial motions and denying Plaintiff ’s post-trial motions. For the reasons set forth in this Opinion, the Orders
should be affirmed.

I. BACKGROUND
Beginning in April 2008, Jane Young (“Plaintiff”) and her former husband, Bruce Goldblatt (“Goldblatt”), entered into an

agreement with the builder Custom Homes, Inc. (“Custom Homes”) for the construction of a home in Eighty-Four, Pennsylvania.
Numerous disputes arose such that Plaintiff refused to allow Custom Homes to finish construction, resulting in it commencing an
arbitration action before the American Arbitration Association (“AAA”).

At the AAA arbitration, Attorney John E. Lippi (“Defendant”) argued on behalf of Plaintiff and Goldblatt that the home was
continuing to settle and required stabilization due to Custom Homes’ failure to dig for firm clay after charging for extraordinary
ground preparation.

Defendant consulted with John L. Suhrie, P.E. (“Suhrie”) to provide expert analysis of and a detailed report on the claims
against Custom Homes for use at arbitration. Defendant did not obtain geochemical soil testing in support of Plaintiff and
Goldblatt’s Claims.

Arbitrator David Scotti, Esq. issued an award on October 14, 2010 in favor of Custom Homes in the amount of $64,032.21. The
Arbitrator found that Plaintiff and Goldblatt had wrongfully terminated Custom Homes, denying it the opportunity to correct any
issues or to complete the project. The Arbitrator dismissed Plaintiff ’s counterclaims for inter alia negligent construction, which
asserted that Custom Homes’ work was defective and incomplete. Following the award, Defendant was terminated as counsel by
Plaintiff and Goldblatt.

Plaintiff hired GeoMechanics, Inc. (“GeoMechanics”), an engineering company, to conduct geochemical soil testing. As a result,
Plaintiff learned that Custom Homes had poorly compacted the fill material under her home. Moreover, GeoMechanics exposed
the footers of the foundation and discovered that Custom Homes had not dug deep enough to reach firm clay.

Plaintiff then filed suit on May 1, 2012 against Nottingham Township’s building inspector, Code.Sys Consulting, Inc.
(“Code.Sys”) alleging that it should have required an engineered caisson foundation rather than a spread footer foundation
given the soil conditions. Plaintiff claimed damages for repair costs based on Code violations including but not limited to, fail-
ure of the foundation system, permanent loss of use of the property, depreciation in value and marketability of the property, an
inability to obtain refinancing and escalating expert and engineering fees. The jury ruled in favor of Plaintiff in an amount of
$412,750.00.

In lieu of an appeal, the parties settled for $455,250.00 and executed a Settlement and Release Agreement that specifically
discharged any claims Plaintiff had or may have had against Code.Sys. The language in the agreement stated that Plaintiff,

“... forever discharges the Defendant Code.Sys ... from any and all liabilities, charges, claims, causes of action or suits,
of whatever kind or nature, absolute, contingent, unliquidated or otherwise, including, but not limited to, any rights,
obligations or claims arising out of or related to the Lawsuit, which liabilities, charges, claims, causes of action or suits
and her affiliates, agents, representatives, heirs, executors, attorneys, successors and assigns can, shall or may have
against Defendant Code.Sys ... by reason of any matter, cause or thing whatsoever, occurring prior to the date of this
Agreement.”

Thus, Plaintiff satisfied any claim she had or may have had against Code.Sys for the defective foundation and subsequent repairs.
The agreement also discharged Code.Sys from any claims that Defendant may have had against it arising out of or related to
Plaintiff ’s lawsuit.

II. PROCEDURAL HISTORY
Plaintiff filed suit against Defendant in December 2012 for legal malpractice while the Code.Sys litigation was pending.
Plaintiff claimed that Defendant’s failure to obtain geochemical soil testing caused her and Goldblatt to lose at arbitration. She

also asserted that the Suhrie Report had recommended that the testing be done. Plaintiff further argued. that Defendant could have
avoided the finding of improper termination had he shown that Custom Homes’ failure to dig to a depth of firm clay was not only
a material breach but also fraudulent.

Defendant raised numerous affirmative defenses and argued that any reference to geochemical soil testing in the Suhrie Report
was related to the risk of future settlement and that such testing would not have revealed that the foundation problems were
incapable of repair.1 Defendant also asserted that the testing would not have affected the arbitration award since the Arbitrator
determined that Plaintiff and Goldblatt had wrongfully terminated Custom Homes. In fact, it was Plaintiff and Goldblatt’s prior
attorney and not Defendant who had recommended terminating Custom Homes.

The Court granted Plaintiff ’s motion in limine to preclude any evidence of or reference to the Code.Sys litigation.2 Therefore,
the jury had no knowledge of Plaintiff ’s prior recovery against Code.Sys. Plaintiff was also precluded from offering evidence that
was not in existence or capable of being generated in August 2010.

A seven-day trial was held beginning September 17, 2019. The jury found for Plaintiff and awarded her $368,401.14 in damages.
As noted on the verdict slip, the award consisted of $253,453.15 for “work defective due to structural/foundation issues and
repairs,” $13,000.00 for the Arbitrator’s fees, and $37,915.78 for legal fees. Also included was the arbitration award.
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Following the dismissal of the jury, Plaintiff made an oral motion to mold the verdict. The Court granted Plaintiff ’s motion to
mold the verdict based upon its’ assumption that the jury had not included the arbitration award in its calculation of the total judge-
ment. Accordingly, the Court entered a docketed verdict in the amount of $432,433.35.

Both parties subsequently filed motions for post-trial relief. Only the motions that are relevant to this appeal will be discussed
herein.

Defendant first requested that the Court correct the mathematical error in verdict as docketed since the jury had added the
arbitration award in its calculation of the judgment even though the verdict slip had not instructed the jury to do so. Thus, there.
was no need to mold the verdict at the end of trial. The Court granted Defendant’s motion to correct the mistake.

Second, Defendant moved for partial JNOV regarding the jury’s award of $253,453.15 for “work defective due to
structural/foundation issues and repairs.” Applying the “one injury/one satisfaction rule,” the Court granted Defendant’s motion
for partial JNOV.

Plaintiff also filed a motion for post-trial relief to mold the jury’s verdict. Specifically, Plaintiff requested that the Court
grant pre-arbitration and post-arbitration interest totaling an excess of $800,000.00. Plaintiff asserted that she was entitled to
pre-arbitration interest at the same percentage rate that was awarded to Custom Homes, or twelve percent, equal to approxi-
mately $127,000.00. Plaintiff also argued that she was entitled to post-judgment interest from the date of the AAA arbitration
award amounting to more than $700,000.00, which would continue to accrue daily. The Court denied Plaintiff ’s motion to mold
the verdict.

Plaintiff appealed the Court’s rulings on the three aforementioned post-trial motions.

III. MATTERS COMPLAINED OF ON APPEAL
A. WHETHER THE COURT ERRED IN GRANTING DEFENDANT’S MOTION FOR POST-TRIAL RELIEF TO CORRECT A
MATHEMATICAL ERROR IN THE DOCKETED VERDICT WHEN THE ISSUE WAS WAIVED.

B. WHETHER THE COURT ERRED IN GRANTING DEFENDANT’S MOTION FOR PARTIAL JNOV TO REDUCE THE JURY’S
AWARD IN THE AMOUNT OF $253,453.15 FOR “WORK DEFECTIVE DUE TO STRUCTURAL/FOUNDATION ISSUES AND
REPAIRS.”

C. WHETHER THE COURT ERRED IN DENYING PLAINTIFF’S MOTION TO MOLD THE JURY’S VERDICT TO INCLUDE
PRE-ARBITRATION AND POST-ARBITRATION INTEREST ON THE JUDGMENT.

IV. DISCUSSION

A. The Court did not err in granting Defendant’s motion for post-trial relief to correct a mathematical error in the docketed
verdict because there was an obvious mistake in the jury’s calculation of the total award.

The verdict as recorded is the verdict of the jury. Commonwealth v. Johnson, 59 A.2d 128, 129 (Pa. 1948). However, a trial
court may mold a jury’s verdict to conform to the clear intent of the jury. Mitchell v. Gravely Int’l, Inc., 698 A.2d 618, 623 (Pa.
Super. 1997).

The Pennsylvania Rules of Civil Procedure regarding post-trial relief allow the court to “... affirm, modify or change the
decision.” Pa.R.C.P. 227.1(a)(4). “[P]ost-trial relief may not be granted unless the grounds were raised in pre-trial proceedings
or by motion, objection, point for charge, request for findings of fact or conclusions of law, offer of proof or other appropriate
method at trial; and are specified in the motion.” Pa.R.C.P. 227.1(b)(1).

A court may also, however, grant relief “[w]here the record and the award disclose an obvious and unambiguous error in the
award mathematics ... [to] the same extent and with the same effect, as the court may mold the verdict of a jury.” Pa. R.C.P
1307(d). “It is axiomatic that courts have the power and the duty to correct judgments which contain clerical errors or judgments
which have issued due to inadvertence or mistake.” Am. Trucking Ass’ns v. Frisco Transp. Co., 358 U.S. 133, 145 (1958)(citations
omitted).

Here, the jury intended to compensate Plaintiff for the lost arbitration award. In an 11 to 1 vote the jury answered yes to the
question “[d]o you find that, but for Attorney Lippl’s negligence, Ms. Young and Mr. Goldblatt would have avoided the
Arbitrator’s Award in the sum of $64,032.21.” The verdict slip instructed the jury to “[p]lease add the amounts, if any, from
Questions 5(a)-(k) above.” The jury erroneously added the $64,032.21 arbitration award amount from Question 2 in its calcula-
tion of the total damages.

The Court’s decision to eliminate the double inclusion of the arbitration award was, therefore, in accord with the jury’s intent.
Further, it is irrelevant whether or not the issue was waived because the Court was acting within its power to correct an obvious
clerical mistake.

B. The Court did not err in granting Defendant’s motion for partial JNOV to prevent Plaintiff from receiving double recovery of
“work defective due to structural/foundation issues and repairs” due to the application of the “one injury/one satisfaction rule.”

The “one injury/one satisfaction rule” states “ ... that for the same injury, an injured party may have but one satisfaction, and
the receipt of such satisfaction, either as payment of a judgment recovered or consideration for a release executed by him, from a
person liable for such injury necessarily works a release of all others liable for the same injury.” Brown v. City of Pittsburgh, 186
A.2d 399, 402-3 (Pa. 1962). The rationale for the rule is “ ... that the injured person is given a legal remedy only to obtain compen-
sation for the damage done to him, and when that compensation has been received from any of the wrongdoers, his right to further
remedy is at an end.” Thompson v. Fox, 192 A. 107, 109 (Pa. 1937).

Here, Plaintiff cited Amato v. Bell & Gossett to contend that the “one injury/one satisfaction rule” applies only where one party’s
liability is predicated upon the negligence of another and that there is no principle of Pennsylvania law that allows a jury to make
a finding of liability against a party who has not been sued. 116 A.3d 607, 617 (Pa. Super. 2015). Plaintiff then argued that
Defendant’s liability was based on his own conduct in failing to obtain soil testing, and but for that failure, Plaintiff would have
recovered against Custom Homes.

First, Plaintiff has misapplied the rule. Defendant’s liability for “work defective due to structural/foundation issues and
repairs” is predicated upon Code.Sys’s negligence in failing to require a caisson foundation. It is irrelevant that Plaintiff won
against Code.Sys on a breach of contract theory because the breach of a contractual duty may be and, in fact, was plead in the
alternative as negligence. Plaintiff ’s damages in both this case and the Code.Sys litigation included repairs to the foundation. In
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her suit against Defendant, Plaintiff would not have recovered these damages but for Code.Sys’s failure to require a caisson foun-
dation system.

Second, the jury did not find liability against a party who has not been sued. As noted above, the jury heard no evidence
related to Code.Sys. Therefore, it could not find Code.Sys liable for any damages. Instead, the Court determined that Plaintiff had
been compensated for damages caused by Code.Sys’s failure to require the installation of the proper foundation.

Plaintiff further argues that there is no way to know which repairs the Code.Sys jury determined that Code.Sys·was responsi-
ble for and that, likewise, there was no way to know which repairs this jury found to be caused by Defendant. However, Plaintiff
cited to no law that required the Court to complete a side-by-side comparison of the damages that resulted from the “same injury.”
It was, therefore, proper for the Court to apply the “one injury/one satisfaction rule” to reduce the verdict by the award for “work
defective due to structural/foundation issues and repairs.” Again, this is the same injury Plaintiff recovered damages for from
Code.Sys.

Last, Plaintiff argued that the “collateral source rule” precluded offsetting damages. However, the collateral source rule is an
evidentiary rule that did not apply to this case.3

“The collateral source rule provides that payments from a collateral source shall not diminish the damages otherwise recover-
able from the wrongdoer.” Johnson v. Beane, 664 A.2d 96, 100 (Pa. 1995). The rule prohibits a defendant “ ... from introducing
evidence of the plaintiffs receipt of benefits from a collateral source for the same injuries which are alleged to have been caused
by the defendant.” Nazarak v. Waite, 216 A.3d 1093, 1101 (Pa. Super. 2019) citing Simmons v. Cobb, 906 A.2d 582, 585 (Pa. Super.
2006). Further, the rule “ ... was intended to avoid precluding a claimant from obtaining redress for his or her injury merely
because coverage for the injury was provided by some collateral source, e.g. insurance.” Deeds v. Univ. of Pennsylvania Med. Ctr.,
110 A.3d 1009, 1012 (Pa. Super. 2015)(citations omitted).

Here, the “collateral source rule” did not apply because the Court granted Plaintiff ’s motion in limine to preclude Defendant
from introducing any evidence of or reference to the Code.Sys litigation. Thus, there was no possibility for the jury to have any
knowledge of Plaintiff ’s recovery against Code.Sys related to damages for “work defective due to structural/foundation issues and
repairs.” The “collateral source rule” does not preclude the Court from molding the jury’s verdict in accordance with the “one
injury/one satisfaction rule.”

C. The Court did not err in denying Plaintiff ’s motion to mold the jury verdict to include interest on the judgment based upon
principals of justice and fair dealing.

“Except as otherwise provided by another statute, a judgment for a specific sum of money shall bear interest at the lawful rate
from the date of the verdict or award, or from the date of the judgment, if the judgment is not entered upon a verdict or award.”
42 Pa. C.S. § 8101(emphasis added). “ ... [P]re-judgment interest may be awarded when a defendant holds money or property which
belongs in good conscience to the plaintiff, and the objective of the court is to force disgorgement of his unjust enrichment.” Linde
v. Linde, 220 A.3d 1119, 1150 (Pa. Super. 2019).

“The decision whether to award prejudgment interest, and the amount of such interest, is vested in the discretion of the trial
court ...” Park v. Greater Delaware Valley Sav. & Loan Ass’n, 523 A.2d 771, 774 (Pa. Super. 1987). “ ... [T]he fairest way for a court
to decide questions pertaining to interest is according to a plain and simple consideration of justice and fair dealing.” Rizzo v.
Haines, 555 A.2d 58, 70 (Pa. 1989)(citations omitted)(emphasis added).

Here, Plaintiff is not entitled to pre-arbitration or post-arbitration interest. Defendant did not hold money or property which
belonged in good conscience to Plaintiff. Plaintiff also waited more than two years to file suit against Defendant following the
arbitration award. It would be unjust for the Court to require Defendant to pay interest that accrued during that time.

Moreover, Plaintiff has not asserted that Defendant caused any undue delay in the proceedings that would warrant such an
excessive amount of interest on the judgment. The total molded award in this case was $114,947.99. It would be grossly unjust for
the Court to award more than $800,000.00 in interest on the judgment.

Last, Plaintiff is not entitled to post-judgment interest from the date of the arbitration award. The date of the award or verdict
referenced in 42 Pa. C.S. § 8101 means the verdict in this case, not the AAA arbitration award. Plaintiff cited no support for such
an interpretation.

Accordingly, Plaintiff is entitled to post-judgment interest solely from the date of the jury’s verdict in this case. However,
Plaintiff never requested that this Court award her post-judgment interest. Rather, Plaintiff requested pre-arbitration and post-
arbitration interest.

V. CONCLUSION
For the reasons outlined above, the Court’s Orders on the relevant motions for post-trial relief in this matter should be affirmed.

BY THE COURT:
/s/Walko, J.

1 In this case, Plaintiff alleged that she was precluded from seeking recovery against Custom Homes for the total loss of her home
because of the doctrines of res judicata and collateral estoppel. Complaint at ¶ 31. Plaintiff alleged that Custom Homes would not
have been able to cure the defective construction because the home was now a total loss. Complaint at ¶ 32. However, this did not
preclude Plaintiff from seeking damages against Code.Sys for repairs to the home’s foundation.
2 The Court also denied Defendant’s Motion for Judgment on the Pleadings without prejudice for Defendant to argue to offset any
damages awarded in the September 27, 2017 jury verdict from any damages awarded in this matter. See Order of Court dated
January 14, 2019.
3 The rule that such collateral benefits are not subtracted from the plaintiffs recovery applies to: (1) insurance payments under a
policy paid for by the plaintiff or by a third person other than the tortfeasor; (2) employment benefits, such as worker’s compen-
sation, sick pay, medical expense reimbursements, or other such benefits paid voluntarily or under contract by the tort victim’s
employer, including gratuitously continued salary; and (3) benefits under social legislation, such as unemployment compensation,
Social Security benefits, welfare payments, pensions under special retirement acts, or other government assistance. Restatement
Second, Torts § 920A, comment c.
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Jennifer Catzanzaro v.
Eileen V. Pennel

Preliminary Objections—Indispensable Parties—Quiet Title—Standing

Affirming dismissal of Amended Complaint on Preliminary Objections where (1) Plaintiff ’s failure to join indispensable parties
deprived the Court of Subject matter jurisdiction; (2) Plaintiff failed to show that she is in possession of property as required for
an action in quiet title; and (3) Plaintiff does not have standing because she lacks a substantial, direct and immediate interest
in the matter.

No. GD-19-008564. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—February 3, 2020.

OPINION
This appeal concerns the November 25, 2019 Order of Court sustaining Defendant’s Preliminary Objections and dismissing

Plaintiff ’s Amended Complaint in its entirety with prejudice. For the reasons set forth in this Opinion, the Court’s Order should be
affirmed.

I. BACKGROUND
Helma Gouker (“Helma”) obtained a deed to 100 Walters Lane in Clairton, Pennsylvania (the “Property”) in 1947. She granted

her granddaughter Jennifer Catzanzaro (“Plaintiff”) permission to reside in a trailer on the Property sometime in 1987. Helma
then transferred the deed to the Property on October 30, 1990 to her daughter Eileen Pennell (“Defendant”) and son Emmet
Gouker as joint tenants. The deed was recorded November 20, 1990.

Helma subsequently alleged that the deed was fraudulently transferred, and that her daughter had exercised undue influence
over her while she was not of sound mind. Helma filed a complaint in equity naming her daughter and her daughter’s husband,
Donald Pennell (collectively the “Pennells”) and her son, Emmet Gouker, as the Defendants.

The Pennells and Mr. Gouker (collectively the “1992 Defendants”) requested an extension file an answer. In the meantime,
Helma’s counsel mistakenly entered a default judgment on October 22, 1992 even though the Court granted the request for an
extension.

In response, the 1992 Defendants filed a Petition for Rule to Show Cause to Open the Default Judgment. They asserted a defense
by providing medical evidence from a neurologist that showed Helma was competent at the time of the transfer. Helma filed an
Answer to the Petition, but the 1992 Defendants failed to take any further action to open the judgment.

At the time of her death in 2002, Helma was the sole record owner of the Property and the default judgment against her
children and son-in-law remained on the record.

Plaintiff now claims an interest in the Property arising from her ownership of a trailer on the Property at 107 1/2 Walters Road,
Jefferson Hills. Plaintiff contends that Defendant is not the rightful owner of the Property due to the default judgment entered
against her in the 1992 litigation and her failure to pursue the rule to show cause to open the default judgment.

II. PROCEDURAL HISTORY
On June 12, 2019, Plaintiff filed a Complaint in Quiet Title to compel Defendant to commence an Action for Ejectment pursuant

to Pa.R.C.P. 1061(b)(1). The Complaint included an alternative claim for Quiet Title by Adverse Possession. Defendant responded
with Preliminary Objections asserting that Plaintiff lacked standing and had failed to join indispensable parties, including
Defendant’s brother Emmet Gouker, Defendant’s husband Donald Pennell and any other heirs of Helma. The Court ordered
Plaintiff to join the indispensable parties and dismissed the claim for adverse possession.

Plaintiff filed an Amended Complaint on October 4, 2019 to which Defendant again responded with Preliminary Objections.
In her Preliminary Objections, Defendant argued inter alia that Plaintiff failed to comply with the Court’s Order to join an

necessary parties. Defendant also asserted that Plaintiff failed to establish she had possession of the Property and, moreover, that
Plaintiff lacked standing.

Plaintiff countered that the issue of joinder was premature until the commencement of an action for ejectment by Defendant.
She also asserted that she had established constructive possession over the Property as a landlord to the tenants of the trailer
situated on the Property.

The Court sustained Defendant’s Preliminary Objections and dismissed Plaintiff ’s Amended Complaint in its entirety with
prejudice.

III. DISCUSSION

“Preliminary objections may be filed by any party to any pleading and are limited to the following grounds: (1) lack of
jurisdiction over the subject matter...; (2) failure of a pleading to conform to law or rule of court...; (3) insufficient speci-
ficity...; (4) legal insufficiency...; (5) lack of capacity to sue, nonjoinder of a necessary party...; (6) pendency of a prior
action...; (7) failure to exercise or exhaust a statutory remedy; and (8) full, complete and adequate non-statutory remedy
at law.”

Pa. R.C.P. 1028.(emphasis added).
Preliminary objections for nonjoinder requires the Court to determine whether a party is necessary to the litigation. An indis-

pensable party is “one whose rights are so pervasively connected that no relief can be granted without infringing on those rights.”
Tigue v. Basalyga, 304 A.2d 119, 120 (Pa. 1973) citing Powell v. Shepard, 113 A.2d 261 (Pa. 1955). “Under Pennsylvania law, the
failure to join an indispensable party implicates the trial court’s subject matter jurisdiction.” Orman v. Mortgage I.T., 118 A.3d 403,
406 (Pa. Super. 2015).

Orman set forth the following factors that a trial court must consider:

“(1) Do absent parties have a right or an interest related to the claim?; (2) If so, what is the nature of that right or inter-
est?; (3) Is that right or interest essential to the merits of the issue?; and (4) Can justice be afforded without violating the
due process rights of absent parties?”

Id. at 407.
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Actions in quiet title are governed by the Pennsylvania Rules of Civil Procedure. Pa.R.C.P. 1061. An action may be brought to
“...compel an adverse party to commence an action of ejectment.” Pa.R.C.P. 1061(b)(1). “A plaintiff in an action to quiet title must
be in possession of the land in controversy; if he is not in possession, his sole remedy is an action in ejectment.” Moore v. Duran,
687 A.2d 822, 827 (Pa. Super 1996).

For Plaintiff to prevail in her action for quiet title she must “... prove that [she] is in possession, that the defendant is out of
possession, and that there is a dispute as to the title of land, in question.” Seven Springs Farm, Inc. v. King, 344 A.2d 641, 644
(Pa. Super. 1975)(emphasis added). “If the plaintiff can establish these three elements, the court can grant relief under Pa.R.C.P.
1061(b)(1) by ordering the defendant to commence an action of ejectment within 30 days from the date of the order or be forever
barred from asserting any right, lien, title or interest in the land inconsistent with the interest of the plaintiff as set forth in the
complaint.” Id.; Pa.R.C.P. 1066.

“There is no precise definition of what constitutes possession of real property; the determination of possession is dependent
upon the facts of each case, and to a large extent upon the character of the land in question.” Moore, 687 A.2d at 827. “In general,
however, actual possession of land means dominion over the property; it is not the equivalent of occupancy.” Id. citing Glenn v.
Shuey, 595 A.2d 606 (Pa. Super. 1991)(emphasis added). “Thus, the trial court must determine which party exercised dominion and
control over the Property....” Id.

Additionally, a Plaintiff without standing lacks the capacity to sue. Standing requires that a party show a substantial, direct and
immediate interest in the matter. Wm. Penn Parking Garage, Inc. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).

“A substantial interest means the party suffers a discernible adverse effect to an interest other than the interest of all
citizens in compliance with the law. A direct interest means the party shows the matter complained of caused harm to
his interest. Lastly, relating to the causal connection, the party must show the interest is immediate and not a remote
consequence of the matter complained of.”

Id. (citations omitted); Pittsburgh Palisades Park, LLC v. Com., 888 A.2d 655, 660 (Pa. 2005).

Here, Plaintiff failed to comply with the Order of Court requiring the joinder of indispensable parties. Moreover, Plaintiff is
not in possession of the Property and, therefore, cannot succeed in an action for quiet title. Last, Plaintiff lacks standing to bring
this suit.

A. Nonjoinder of Indispensable Parties 
In response to Defendant’s preliminary objections Plaintiff contended that Defendant must first bring an action for ejectment

before raising the issue of nonjoinder. The law, nevertheless, is clear that preliminary objections for nonjoinder of a necessary
party may be filed by any party to any pleading. Pa. R.C.P. 1028. 

Plaintiff further argued that joinder was premature because the only determination the Court now needs to make is whether
Plaintiff is in possession. However, Plaintiff must also prove that there is a genuine dispute as to the title of land before the Court
can compel Defendant to file an action in ejectment. Plaintiff attempted to show that the title to the Property is in dispute by assert-
ing that the deed on which Defendant’s claim to the Property is based is invalid.

The dispute regarding the deed was between Helma and her children and son-in-law, not between Helma and Plaintiff. Plaintiff
has not shown that a dispute remains between the individuals whose rights in the Property were derived from the 1990 deed
conveyance or the subsequent default judgment.

Based on the record before the Court, it is unclear who lives on the Property. This would not be the case if the parties had been
joined in the litigation as ordered by the Court.

Helma died intestate in 2002. She owned the Property in fee simple and her heirs inherited the same estate upon her death. It
only follows that the Court intended for Plaintiff to join Helma’s heirs so that they could assert possession of the Property.

Emmet Gouker died on September 13, 2016. The record failed to demonstrate whether he died intestate. Any rights that his
heirs or beneficiaries may have to the Property hinge on whether the 1990 deed conveyance was valid. Like with Helma’s heirs,
Plaintiff has not afforded the heirs of Emmet Gouker the opportunity to assert possession of the Property.

Last, Defendant’s husband Donald Pennell is likely not an indispensable party. Although he was one of the 1992 Defendants, he
did not receive a property interest from the conveyance. Neither he nor his heirs or beneficiaries have a right to possession. Donald
Pennell’s interests are not so pervasively connected to this matter that relief cannot be granted without joining him.

Any claims of possession by the aforementioned parties are essential to the merits of this case and to whether there is an
actual dispute over title to the Property. Plaintiffs failure to join indispensable parties has deprived the Court of subject matter
jurisdiction. It is no justification that the Court did not name the individuals it considered to be indispensable. If Plaintiff was
unsure of who to join, she should have filed a Motion for Clarification. Instead, Plaintiff brazenly ignored the Court’s Order.
Without subject matter jurisdiction, the Court was correct in dismissing Plaintiff ’s Amended Complaint.

B. Lack of Possession
Assuming arguendo that the Court did have subject matter jurisdiction, Plaintiff failed to show that she is in possession of the

Property as required for an action in quiet title. Plaintiff ’s failure to allege that Defendant is out of possession is also fatal to her
claim. As previously stated, the record failed to show who is in actual possession of the Property.

Possession does not require occupancy. It does, however, require dominion over the Property. The only proffered evidence of
control is that Plaintiff has maintained a trailer on the Property since 1987, initially living there and later renting it out to others.
Plaintiff failed to assert that the trailer is immovable or affixed to the Property such that it would be considered real property
rather than personal property.

C. Lack of Standing
Plaintiff does not have standing because she lacks a substantial, direct and immediate interest in the matter.
Plaintiff cannot show that her interest in the matter is substantial. Her rights are indistinguishable from that of any other

person as she was not a party to the 1992 litigation, and she did not receive a property interest from the deed conveyance.
Moreover, Plaintiff failed to establish possession of the Property such that her rights would be distinguishable.

Further, Plaintiff has not asserted an injury to her interest because she never alleged that Defendant rescinded permission for
her to keep the trailer on the Property. Thus, Plaintiff also lacks a direct interest in the matter.

Finally, Plaintiff does not have an immediate interest in the Property. Even if the Court compelled Defendant to file an action
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in ejectment, Plaintiff does not live in the trailer and there is no evidence of record that the trailer is immovable. Defendant has
not rescinded permission for the trailer to remain on the Property and, therefore, Plaintiff ’s interest is not immediate.

IV. CONCLUSION
The Court lacks subject matter jurisdiction in this case due to Plaintiff ’s failure to comply with the Court’s instruction to join

indispensable parties. Plaintiff ’s claim for quiet title also fails because she was unable to demonstrate that she had possession
of the Property. Finally, Plaintiff lacks standing to bring this suit because her interest in the matter is not substantial, direct and
immediate.

For the foregoing reasons, the Court’s Order should be affirmed.

BY THE COURT:
/s/Walko, J.

Wells Fargo Bank, National Association,
Successor by Merger to Wells Fargo Bank Minnesota,

National Association, as Trustee f/k/a Northwest Bank Minnesota,
National Association as Trustee for Renaissance Hel Trust 2002-3 v.

Unknown Heirs, Successors, Assigns and All Persons, Firms, or Associations
Claiming Right, Title or Interest from or under Harry L. Burkey, et al.

Mortgage foreclosure—Motion for Stay of Sherriff ’s Sale—Standing

Affirming denial of Petition to Strike Judgment in mortgage foreclosure action. Plaintiff had standing as the legal holder of the
mortgage. Court cannot strike a judgment on a voidable claim, such as standing, because the Petition to Strike (which was filed
over 7 months after the entry of default judgment) was not filed within a reasonable time.

No. No.: MG-16-000548. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Walko, J.—May 4, 2020.

OPINION
This matter before the Superior Court concerns an appeal of the February 7, 2020 Order of Court denying a petition to strike

the judgement. For the reasons set forth in this Opinion, the Order should be affirmed.

I. PROCEDURAL HISTORY
On April 14, 2016, Wells Fargo Bank, National Association (“Wells Fargo” or “Plaintiff”) filed a mortgage foreclosure action

against inter alia Lara Beth Oswalt (“Defendant”) as known heir of Patricia L. Burkey and as Personal Representative and known
heir of the Estate of Harry L. Burkey. As no answer was filed, the Court entered judgment against Defendant in the amount of
$53,531.42, plus costs and interest.

The property was scheduled to be sold at the July 1, 2019 sheriff sale. Defendant filed an Emergency Motion for Stay of Sheriff ’s
Sale and Issuance of a Rule to Show Cause Why the Judgement Should Not be Stricken and the Within Mortgage Action Not be
Stricken in its Entirety on June 18, 2019. The Court stayed the sale and entered a Rule to Show Cause on June 28, 2019.

The Rule required Wells Fargo to show cause:

1. Why judgment hereto entered in this mortgage foreclosure action should not be stricken.

2. Why it has standing to bring the within action in mortgage foreclosure in light of there being a fatal defect in the record
as to whether and when if ever the plaintiff became the owner of the note or came into possession of the note in the
within matter.

3. Why the mortgage foreclosure action in this case should not be dismissed for failure to comply with the applicable
provisions of Act 6.

4. Why the mortgage foreclosure action in this case should not be dismissed for failure to comply with the applicable
provisions of Act 91.

5. Why the mortgage foreclosure action in this case should not be dismissed for failure to attach a proper verification to
the compliant

On July 25, 2019, Plaintiff filed its Answer to the Rule to Show Cause. The Court directed Defendant to file a brief in support
of the motion within thirty (30) days of Plaintiff ’s Answer. Defendant failed to file a brief in support within the allotted time frame
and Plaintiff subsequently exercised its right to praecipe the cause for Argument before the Court.

The undersigned heard Argument on the matter on November 22, 2019. Plaintiff submitted a supplemental brief addressing
certain issues that were raised in the pleadings and during Argument. Defendant did not file a brief in opposition prior to or
following Argument.

II. DISCUSSION
Legal Standard for a Petition to Strike

“A petition to strike a judgment operates as a demurrer to the record, and must be granted whenever some fatal defect appears
on the face of the record.” Oswald v. WB Pub. Square Assocs., LLC, 80 A.3d 790, 793-4 (Pa. Super. 2013) citing First Union Nat.
Bank v. Portside Refrigerated Servs., Inc., 827 A.2d 1224, 1227 (Pa. Super. 2003).
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“[It] is not a chance to review the merits of the allegations of a complaint. Rather, a petition to strike is aimed at defects that
affect the validity of the judgment and that entitle the petitioner, as a matter of law, to relief.” Id. at 794 (citations omitted).

“There is a clear distinction between judgments which are simply ‘voidable’ based upon mere irregularities and
those which are ‘void ab initio.’ The general rule is that if a judgment is sought to be stricken for an irregularity, not
jurisdictional in nature, which merely renders the judgment voidable, the application to strike off must be made
within a reasonable time ... Conversely, judgments which are void ab initio are those which the prothonotary ‘was
without authority to enter’ in the first place. Such judgments are not voidable, but are legal nullities.”

Id. at 797 (citations omitted)( emphasis added).

“When deciding if there are fatal defects on the face of the record for the purposes of a petition to strike a judgment, a court
may only look at what was in the record when the judgment was entered.” Cintas Corp. v. Lee’s Cleaning Servs., Inc., 700 A.2d 915,
917 (Pa. 1997).

“A judgment is void on its face if one or more of three jurisdictional elements is found absent: jurisdiction of the parties;
subject matter jurisdiction; or the power or authority to render the particular judgment.” Flynn v. Casa Di Bertacchi Corp., 674
A.2d 1099, 1105 (Pa. 1996).

Notably, lack of standing is not a jurisdictional defect. In re Nomination Petition of De Young, 903 A.2d 1164, 1168 (Pa. 2006).

Standing
In order to have standing, a party must demonstrate that it is adversely affected by litigation. William Penn Parking Garage,

Inc. v. City of Pittsburgh, 346 A.2d 269, 280 (Pa. 1975). Moreover, the party must be aggrieved such that it has a “ ... substantial,
direct, and immediate interest in the outcome of the litigation.” Pittsburgh Palisades Park, LLC v. Commonwealth, 888 A.2d 655,
660 (Pa. 2005).

Defendant cited JP Morgan Chase Bank, NA v. Murray, 63 A.3d 1258 (Pa. Super. 2013) to support the assertion that Plaintiff
lacked standing due to its failure to establish ownership or possession of the Note. In Murray, the Superior Court overturned the
trial court’s grant of summary judgment because of a dispute as to whether the Note and allonge were the originals. The Court
further held that the possessor of a note has the right to enforce it.1 Murray did not hold that the failure to establish or plead
ownership of the Note is a fatal defect on the record.

The facts of this case are distinguishable from Murray because it is a petition to strike and not a motion for summary judgment.
Defendant may have had a valid standing argument had it been properly raised since Plaintiff failed to attach a copy of the Note
to its Complaint.

The Complaint states that Harry and Patricia Burkey “... promised to pay to the order of Fidelity Mortgage Inc., the principal
sum of $73,950 payable with interest thereon provided in the Note ....” Plaintiff would not have standing without first showing the
chain of assignments of the mortgage from Fidelity Mortgage Inc. to Defendant.

A lack of standing cannot not be discerned from the face of the record. Plaintiff alleged in paragraph one of its Complaint that
it is the legal holder of the mortgage. As holder of the mortgage, Plaintiff would have standing.

Moreover, standing is not a jurisdictional element. Therefore, a lack of standing cannot possibly render a judgment void such
that the Court could strike the judgment on these grounds. At best, Plaintiffs lack of standing makes the judgement voidable.

In order for the Court to strike a judgment on voidable claims, the petition must have been made within a reasonable time.
Courts have held that this is generally less than one month2.

Here, a default judgment was entered on November 7, 2019. The subject mortgaged property was scheduled to be sold at the
July 1, 2019 per the Court’s Order entered June 10, 2019. Defendant's petition to strike the judgment was not filed until June 28,
2019, more than seven months after the entry of the default judgment.

Accordingly, the Court cannot strike the judgment on a voidable claim such as standing because the petition was not filed
within a reasonable time after the entry of the judgment.

Act 6/Act 91
Act 6 is the Loan Interest and Protection Law, also known as the Usury Law. Section 403 of the Act requires a residential

mortgage lender to provide a mortgage debtor with notice of its intent to foreclose at least thirty (30) days in advance. The
notice “...shall be in writing, sent to the residential mortgage debtor by registered or certified mail at his last known address
and, if different, at the residence which is the subject of the residential mortgage.” 41 P.S. § 403(b).

Act 91 is the Housing Finance Agency Law. It requires the Pennsylvania Housing Finance Agency (the “Agency”) to prepare a
notice “... which shall include all the information required by this subsection and by section 403 of the ... Loan Interest and
Protection Law.” 35 P.S. § 1680.403c(b)(1). The Act further requires that “[t]he mortgagee or other person sending the notice to the
mortgagor [to] ... simultaneously send a copy of each notice issued to the [A]gency by regular mail ....” (emphasis added).

Therefore, Act 6 and Act 91 specify that notice must be in writing and sent to the debtor using registered or certified mail.
Regular mail may only be used to send copies to the Agency.

Here, Plaintiff clearly complied with the Act 6 requirement that notice be sent to the debtor by registered or certified mail at
his last known address. Plaintiff attached to its Complaint the notice that it sent to the known and unknown heirs of Harry L.
Burkey at 1942 Drennan Road, New Kensington, Pennsylvania. Plaintiff also attached copies of the envelopes in which the notice
was sent. Certain portions of the envelopes are redacted. However, the envelopes clearly show that the notice was sent via
certified mail in compliance with Act 6.

Plaintiff also complied with other applicable provisions of Act 91. The notice provided the default, the amount owed, a list of
consumer credit counseling agencies and information on the Homeowner’s Mortgage Assistance Program (REMAP). Defendant
failed to allege what, if any, information was missing from the Act 91 notice.

Defendant did, however, assert that Act 91 requires that the mortgagee serve the mortgagor with the Act 91 notice. The Act
specifically states that “... [a]ny mortgagee who desires to foreclose upon a mortgage shall send to such mortgagor at his or her last
known address the notice provided in subsection ....” (emphasis added).

Defendant argued that Plaintiff did not strictly comply with the Act because Plaintiff ’s counsel, Udren Law Offices, P.C., sent
the notice on its behalf. There is no legal support for Defendant’s argument.

First, the term ‘mortgagee’ is not defined under § 1680.103 of the Act. Moreover, such a narrow construction would lead to an



page 126 volume 168  no.  20

illogical and absurd result.3 Using Defendan’s logic, a mortgagee would be precluded from hiring legal representation in a mort-
gage foreclosure action. This simply cannot be the law.

The Court found that Plaintiff complied with Act 91. The notice attached to the Complaint lists Defendant as the current lender
or servicer. Payments were directed to Udren Law Offices, P.C. and Ocwen Loan Servicing, LLC (“Ocwen”) was listed as the point
of contact for Defendant. The notice is clear that Defendant is the mortgagee seeking to foreclose.

Accordingly, the Court properly denied Defendant’s petition to strike the judgment on the grounds of noncompliance with Act
6 and Act 91.

Verification
Under the Pennsylvania Rules of Civil Procedure, a verification attached to a complaint “shall be made by one or more of the

parties filing the pleading unless all the parties: (1) lack sufficient knowledge or information ...” Pa.R.C.P. 1024(c).
In other words, a non-party is permitted to sign a verification where the petitioner is without sufficient knowledge or informa-

tion. The failure of a petitioner to state that it is without sufficient information to verify the petition is a de minimus error. See
Monroe Contract Corp. v. Harrison Square, Inc., 405 A.2d 954, 958 (Pa. Super. 1979).

Here, the verification was proper under Pa.R.C.P. 1024(c). Kimberly Brown, Contract Management Coordinator for Ocwen,
signed the verification on April 12, 2016, two days before the Complaint was filed.

Defendant asserted that the verification is improper and the default judgment is void on its face because Kimberly Brown is
neither an authorized officer of Plaintiff nor a corporate officer of Ocwen. Defendant also asserted that the verification does not
contain a statement of why Defendant or one of its officers could not verify the pleading.

Both of Defendant’s points are flawed. First, the verification states that “Kimberly Brown of Ocwen” is authorized to make the
verification on behalf of Ocwen. Defendant cited to no legal authority that would require Kimberly Brown to be a corporate
officer of Ocwen in order to sign the verification. The verification makes clear that Ms. Brown is not Plaintiff ’s employee.

Second, the verification also states that it “... is based upon a review of business records regularly created, kept and maintained
in the course of Ocwen’s mortgage servicing business conducted on Plaintiff ’s behalf.” Although the verification does not address
precisely why Defendant failed to verify the pleading, it does provide a statement as to why Kimberly Brown of Ocwen was in the
best position to sign the verification.

Such a de minimus procedural error does not give rise to a defective verification. Accordingly, the Court declined to strike the
judgment based upon allegations of an improper verification.

III. CONCLUSION
After considering only what was in the record at the time the judgment was entered, the Court found no fatal defect. The claims

raised by Defendant would, at best, render the judgment voidable.
Defendant failed to file her petition to strike the judgment until eight months after the entry of judgment. Accordingly, her

petition was not made within a reasonable time such that the Court could strike the judgment on voidable grounds.
For the reasons outlined above, the Court’s Orders should be affirmed.

BY THE COURT:
/s/Walko, J.

1 “A holder in due course of a negotiable instrument is defined as the holder of an instrument if the instrument when issued or
negotiated to the holder does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incom-
plete as to call into question its authenticity; and the holder took the instrument for value and in good faith.” Id.
2 See McCoy v. Public Acceptance Corp., 305 A.2d 698 (Pa. 1973)(finding that a period of two and one-half weeks was not prompt);
Castings Condominium Assoc. Inc. v. Klein, 663 A.2d 220 (Pa.Super.1995)(finding that a prompt and timely filing of the petition was
normally less than one month).
3 See Summit School, Inc. v. Dept. of Ed., 402 A.2d 1142 (Pa. Cmmw. Ct. 1979)(finding that when resolving a statutory ambiguity
courts should presume that the legislature did not intent results which are absurd, illogical or unreasonable).
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Commonwealth of Pennsylvania v.
Joseph George Gazzam

Criminal Appeal—Homicide (3rd Degree)—Hearsay—Degree of Guilt Trial—Unreliable Confession—
Death of Defendant’s Infant Daughter—Admission of Video Statements to Police

Defendant who entered plea to homicide generally challenges evidence of his confessions to police as being the result
of coercive interrogation.

No. CC 2018-07428. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 6, 2020.

OPINION
This is an appeal by Defendant, Joseph George Gazzam, after he was found guilty of third-degree murder following a nonjury

degree of guilt trial on June 19, 2019. On July 31, 2019 Defendant was sentenced to 20 to 40 years for third degree murder and
a consecutive sentence of 1 to 2 years for Endangering the Welfare of a Child, followed by 8 years probation. Defendant’s post
sentence motions were denied by an order of August 12, 2019. Defendant filed a Notice of Appeal to the Superior Court on
September 11, 2019. On September 12, 2019 a 1925(b) order directing Defendant to file his Concise Statement of Matters
Complained of on Appeal was entered. On October 3, 2019 and October 16, 2019 Defendant filed Motions for Extension of Time to
file his Concise Statement of Matters Complained of on Appeal which were granted. On October 30, 2019 Defendant filed his
Concise Statement which set forth the following:

“a. This Honorable Court erred in denying the Motion in Limine filed to exclude the video and transcripts from the inter-
rogation of the defendant, Mr. Gazzam, as any statement obtained from Mr. Gazzam was involuntary and as a result of
police coercion and, therefore, resulted from a violation of his right to due process of law. The vast majority of the inter-
action was actually information provided by police offers, not the defendant, as the officers badgered the defendant by
speaking and not letting Mr. Gazzam respond. At one point, the transcript notes that detectives spoke for 24 respond. At
one point, the transcript notes that detectives spoke for 24 pages (with 22 lines on each page, or a total of 528 lines), yet
Mr. Gazzam responded for a mere 13 lines. See transcript of November 13, 2017 interview at 19-25 (covering pages 74 to
97 of the transcript), attached as an appendix to this Statement of Errors. Any information from the statement came from
detectives, not from the defendant, and the method used to extract this statement offends an underlying principle in the
enforcement of criminal law - that ours is not an inquisitorial system of justice. See Arizona v. Fulminante, 499 U.S. 279
(1991). The badgering committed by detectives here resulted in an unreliable ‘confession’ and should have rendered the
video and transcript inadmissible at trial.

b. Also, the motion in limine should have been granted and the video and transcript of the defendant’s interrogation
should not have been considered because of the following: the Rules of Evidence provide that any statement made by a
defendant which tends to expose the declarant to criminal liability is considered a statement against interest, an excep-
tion to the hearsay rule Pa.RE. 804(3). Thus, statements made by Mr. Gazzam are admissible. However, the statements
made by police detectives during questioning about the factual basis for Victoria’s injuries involve hearsay, as they were
not made from the detective’s personal knowledge, and they are not an exception to the hearsay rule. As noted in the
earlier issue, statements by the detectives constituted 80% to 90% of the total statements in the “admissions”. Since the
detectives could not have lawfully testified about the material contained in the questions asked, that material should also
not have been made available to the finder of fact. Here, the trial court viewed the videos pre-trial, as a necessary
prerequisite to ruling on the defense motion. However, the trial court also then sat as the finder of fact, and thus could
consider that material, even if done unintentionally, during consideration of the degree of guilt. This compromised
the verdict, and should be the basis for granting a new trial.

c. The verdict of third-degree murder is contrary to the weight of the evidence presented. Specifically, a more accurate
accounting of the events of the day in question suggests that involuntary manslaughter is a more appropriate verdict.
Mr. Gazzam never demonstrated an extreme indifference to the value of human life; to the contrary, his actions were
consistent with holding Victoria’s life in great esteem, as his remorse and despair were readily apparent throughout the
course of the incident beginning with the first request for assistance via 911. The county police interrogations, as
evidenced by video and transcript and which covered multiple hours of questioning over two days, were unduly
coercive. In these, Mr. Gazzam repeatedly maintained that he did not recall what had happened to his daughter
Victoria. Police detectives refused to accept this and badgered Mr. Gazzam with various possible scenarios of what
happened, essentially testifying for Mr. Gazzam. Only when detectives completely broke down his defenses did Mr.
Gazzam agree with whatever detectives put forth. Mr. Gazzam never independently offered any details of the incident.
Detectives offered several details and repeatedly told Mr. Gazzam to “man up”, that no one would believe that he did not
remember what happened or any explanation for the incident he offered, that Gazzam could not have “blacked out” as he
stated, and that Gazzam had to “cleanse his soul” and speak for his baby daughter. There was simply no malice here;
again, suggesting that involuntary manslaughter is the more appropriate verdict.”

BACKGROUND
This matter arises out of the death of Defendant’s four-month-old daughter, Victoria Gazzam, on November 12, 2017. Defendant

was charged with Homicide, Endangering the Welfare of a Child and Recklessly Endangering Another Person as a result of
evidence that she died as a result of injuries caused by blunt force trauma while she was under his care on that date. On April 29,
2019 Defendant entered a general plea to Criminal Homicide, Endangering the Welfare of a Child and Reckless Endangering
Another Person which was to be followed by a degree of guilt trial, which was subsequently conducted on June 17 - 18, 2019. At
the plea hearing on April 29, 2019 the Commonwealth presented a summary of the evidence as follows:

“On or about November 12, 2017, at approximately 12:29 in the afternoon, 911 received a call for an unresponsive four-
month-old female, Victoria Gazzam, at 587 Osage Road in Allegheny County. The Defendant, Joseph Gazzam, indicated
to 911 that his daughter was unresponsive. The Defendant provided information to dispatch that the child was not breath-
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ing and began performing infant CPR on Victoria at the direction of the dispatch as EMS and police were proceeding to
the location. Officer Matthew Mankamyer would testify that when he arrived to the residence, he knocked on the door
with no response and subsequently made entrance. Testimony would establish that Joseph Gazzam came down from the
second floor by himself and indicated that the child was upstairs. Officer Mankamyer proceeded to go to the second floor
where he found Victoria Gazzam alone and unresponsive and not breathing on the bedroom floor at the foot of the bed.
Officer Mankamyer began infant CPR and rushed the child out of the home to meet EMS on arrival. Paramedic Greg
Petro would testify that he was working that day for Medical Rescue Team South when he was dispatched to 587 Osage
Road. His team arrived at the residence at approximately 12:32, at which point Officer Mankamyer was outside with the
infant and passed the patient in to their care. Paramedics would testify that the child was unresponsive, pulseless, not
breathing and her extremities were cold to the touch. EMS crews immediately began to treat the child. Despite the efforts
of the medics, they were unable to resuscitate the child and transported her to St. Clair Hospital for further medical treat-
ment. Dr. Frank Lozar from St. Clair Hospital would testify that the child arrived unresponsive, in cardiac arrest, and
medical staff were unable to revive the child. Dr. Lozar pronounced the child deceased at 1:20 p.m. on November 12, 2017.
Family members of Victoria Gazzam would testify that the victim, Victoria, was the biological child of the Defendant,
Joseph Gazzam and Kayla Walter. She was born on June 22, 2017. The couple, along with the victim, resided at 587 Osage
Road on the second floor where there was a single bedroom along with a bathroom. Also residing in the home at the time
was Cindy Walter, the victim’s maternal grandmother; her husband, Carl Maradello; their minor child, Maria; Cindy’s
minor son, Zach, and Cindy’s brother, Mark Zimmer. Testimony would show that on November 12, 2017 at approximately
7:00 a.m., Kayla Walter left the home to go to work at a Wendy’s located down the street from the residence. At that time,
Victoria was asleep in her bassinet. Kayla tucked her in and said goodbye. Kayla would testify that Victoria was breath-
ing and was in good health with no visible injuries, at that time. Victoria was left in the sole care and custody of her father,
the Defendant, Joseph Gazzam, who was in the room in the couple’s bed. Kayla would testify that she communicated with
the Defendant after she got to work by text and phone with no indication that anything was wrong at home. At approxi-
mately 12:20 that day, the residence was occupied by adult, Mark Zimmer, who was in his bedroom on the first floor
listening to music and watching TV; minor, Zach Walter, who was in his bedroom on the first floor playing video games,
and the Defendant, Joseph Gazzam, and the victim, Victoria, who were on the second floor of the residence in their room.
Mark and Zach would testify that they did not see the Defendant or the victim that morning as they remained in the
upstairs portion of the home. They would also testify at no time did they hear anything that caused them concern coming
from the upstairs portion of the home and that they were unaware that anything had happened until the police arrived at
the residence. When the police and the ambulance arrived on scene, Mark, Zach and the Defendant were taken outside
the residence where they remained. Cindy Walter immediately arrived from a neighbor’s house and remained on the
scene. The Defendant was observed walking and standing, pacing and chain smoking as the EMTs continued to work on
the child before transferring her to the hospital. Mark and Cindy would testify that the Defendant repeatedly indicated
to them that he didn’t know what happened. That it was an accident and that Victoria had fallen from the bed. Kayla
arrived on the scene as the ambulance was leaving the residence to go to the hospital with Victoria. Subsequently, Kayla
and Cindy and the Defendant went to St. Clair Hospital where Victoria was pronounced deceased and they were allowed
to see her. Cindy and Kayla would testify that they observed bruising and injury to Victoria’s face and head that had not
been there previously. Additionally, medical personnel at St. Clair would testify that Victoria had an acute or recent frac-
ture of her left arm at the time of her death. Cindy and Kayla would testify that prior to Kayla leaving at approximately
7:00 a.m. that day Victoria showed no indication that she had any injury and had been moving her arms and legs freely
the previous night and during the 3:00 a.m. feeding that morning without any indication of pain or distress. Allegheny
County Police Department Detectives James Fitzgerald and Tony Perry would testify that through the course of their
investigation, they interviewed the Defendant on two occasions. Once on November 12th and again on November 13th.
They would testify that the Defendant indicated to them that he was in the sole custody and care of the child at the time
of her death. He further indicated initially that the child had fallen from the bed where the two were sleeping. Detectives
would testify that the height of the bed was measured and found to be two feet, two inches. The Defendant subsequently
admitted to the Detectives that he had struck the child multiple times about her body with his fists causing injury and
called 911 once she stopped breathing. Dr. Ennis, an expert in forensic pathology from the Allegheny County Office of the
Medical Examiner, would testify that an autopsy was performed on Victoria Gazzam on November 13, 2017. He would
testify that the autopsy revealed the following findings: Victoria Gazzam was a four-month-old female, who weighed 10.80
pounds. Examination of her body revealed that she had suffered blunt force trauma to the head and trunk, as well as a
fractured left humerus. Observations of her head revealed purple contusions to her left temple and forehead. She also
had abrasions to her scalp. Internal examination of her head revealed a subdural hemorrhage to her brain on the back
of her head, a subdural hematoma in the area of her left sphenoid bone, an epidural hematoma at or near the posterior
midline, a subdural hemorrhage at or near the bilateral parietal and occipital lobe of the cerebrum. Her examination
further revealed that she had clusters and contusions on her lower back, as well as abrasions with regard to her trunk.
An internal examination of that area revealed a laceration to her inferior vena cava in her heart, which is a heart vessel.
It indicated that her left branch (sic) numbers eight, nine and ten were fractured. She suffered a 1.37 centimeter lacera-
tion to her kidney. Contusions to her liver. Additionally, Dr. Ennis would have testified that she had an acute fracture of
her left arm. Dr. Ennis would testify that those injuries were not consistent with a fall, particularly from a height of two
feet, two inches on to a carpeted bedroom floor. Dr. Ennis would conclude that Victoria Gazzam died as a result of blunt
force trauma to the head and trunk and that the manner of death was homicide. This opinion would be rendered within a
reasonable degree of medical certainty within his profession. The Commonwealth would establish that during the time of
Victoria Gazzam’s death, the Defendant, Joseph Gazzam, her father, was in sole custody of the victim. His actions that
day knowingly and recklessly endangered her welfare, creating a substantial risk of death or serious bodily injury. On
November 12, 2017, the Defendant participated in acts of criminal intent, which resulted in the death of Victoria Gazzam.
And with that, the Commonwealth would rest.” (T., pp. 8-16)

Upon the conclusion of the summary, defense counsel contended that, as Defendant’s interrogation by Detectives Fitzgerald and
Perry was video and audio recorded and would be offered at the degree of guilt trial, that the actual interrogation should be
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considered as opposed to any characterizations of Defendant’s statements made during the Commonwealth’s summary of the
evidence. (T., p. 17) Further, counsel objected to any admission of intent by Defendant and that any element of intent would be the
subject of evidence at the degree of guilt hearing. (T., 19) Defendant’s plea was accepted and the matter proceeded to the degree
of guilt hearing on June 17, 2019.

At that time, the Commonwealth presented the witnesses consistent with the previous summary, including the testimony of
Officer Mankamayer, paramedic James Petro, Mark Zimmer, Zach Walter, Cindy Walter, Kayla Walter, Detectives Fitzgerald and
Perry and Dr. Ennis. In addition to the evidence set forth in the summary through the various witnesses, the Commonwealth estab-
lished that during the evening and night of November 11 and the early morning hours of November 12, Defendant purchased a
12 pack of beer which he consumed and purchased cocaine. (T., p. 110, 137). Kayla Walter testified that although Defendant was
attentive and loving to his daughter, there were times that Defendant would become upset if Victoria would not fall asleep. Walter
testified:

“When he would put her in the bassinet and she wouldn’t fall asleep when he wanted her to, he would shake the
bassinet really hard and I would yell at him and tell him to stop. Like if she wouldn’t fall asleep, he would get real
mad.” (T., p. 153)

Kayla also testified that after she left the home the morning of November 12, Defendant was able to exchange test messages with
her about her work. The evidence also established that when Officer Mankamayer and family members observed Defendant at the
home and in the hospital in the early afternoon on November 12, Defendant, although distraught, did not appear intoxicated. The
Commonwealth also admitted, over objection, the video and audio recordings and transcripts of the interrogations of Defendant by
Detectives Fitzgerald and Perry that were conducted on the afternoon on November 12 and November 13. (T.,pp. 178 -179)

The testimony of Detectives Fitzgerald and Perry, as well as the recordings and transcripts of the interrogations, establish that
Defendant was advised of his Miranda warnings and he agreed to speak to the detectives at 4:16 p.m. on November 12, and he was
questioned until approximately 6:38 p.m. During this time, Defendant admitted to his consumption of the 12 pack of beer into the
early morning hours of November 12. He further indicated that after Kayla went to work at approximately 7:00 a.m., that he went
back to sleep and then woke up at about 10:30 a.m. and fed Victoria and changed her diaper. He further stated that he then placed
Victoria in the bed with him and they eventually both fell asleep. (T., 11/12/17, pp. 9-13) He then stated that:

“I just remember waking up and she was on the floor face-down. And I picked her up and rolled her over and she wasn’t
-- she didn’t seem right at all and I picked her up. I was holding her and then her eyes rolled in the back of her head. So
then I immediately called 911.” (T., 11/12/17 p. 15)

During the interrogation Defendant was confronted with the information obtained by the detectives from the emergency room
physician that Victoria had a fractured arm and bruises that were not consistent with a fall from the bed. Defendant, throughout
the interrogation on November 12, acknowledged that he was the only one with Victoria when he fed and changed her at 10:30 a.m.
and put her in the bed with him, and that she exhibited no illness or injury. Despite repeated questioning about how she could have
sustained the broken arm that was found when she was taken to the emergency room, Defendant repeated that he did not know
what caused the injury but did state that he could have been “rough” with her when he was taking her from the bassinet by her
arms. (T., 11/12/17, p. 56) Despite this statement, Defendant continued to state that he did not know what happened to her.
Defendant ultimately indicated that he wanted to go home, and he was taken home.

During the interrogation on November 13, when confronted with the findings of the autopsy which revealed the more exten-
sive injuries, including the fatal laceration to the vena cava, fractured ribs, and brain bleeding, Defendant continued to claim that
he had no memory of any events just before finding Victoria on the floor, despite the fact that he had a clear memory of feeding
and changing her only two hours before falling asleep with her in his bed. After further questioning, Defendant admitted that he
became upset when she woke up crying, lost his temper and his control, and hit her several times with his fist in the stomach,
back and head and then waited approximately 20 minutes before calling 911. (T., pp. 17 - 23) On June 25, 2019, after considera-
tion of all the evidence, Defendant was found guilty of third-degree murder. On July 31, 2019, after considering the Presentence
Report, the victim impact testimony and the Defendant’s statement, Defendant was sentenced to 20 to 40 years for third degree
murder and a consecutive sentence of 1 to 2 years for Endangering the Welfare of a Child followed by 8 years’ probation. This
appeal followed.

DISCUSSION
In his Concise Statement, Defendant contends that it was error to deny the Motion in Limine to exclude the video and tran-

scripts from his interrogations on November 12 and 13 as any statements or admissions that he made were involuntary because
they were the result of police coercion. The law in Pennsylvania is clear that in considering whether a confession is voluntary, the
totality of the circumstances related to the confession must be considered. The Court in Commonwealth v. Wright, 14 A.3d 798
(2011) stated:

“When a court is called upon to determine whether a confession is voluntary and, hence, admissible at trial, it examines
the totality of the circumstances surrounding the confession to ascertain whether it is “the product of an essentially free
and unconstrained choice by its maker.” In making this inquiry, a court is not concerned with the issue of whether the
substance of the confession is true.” Commonwealth v. Wright, 14 A.3d 798, 815-16 (2011) (Citations omitted)

In addition, when assessing voluntariness of a confession, a court should look at the following factors: the duration and means of
the interrogation; the physical and psychological state of the accused; the conditions attendant to the detention; the attitude of the
interrogator; and any and all other factors that could drain a person’s ability to withstand suggestion and coercion. Commonwealth
v. Harrell, 65 A.3d 420, 434 (Pa. Super. 2013)

In this case Defendant argues that the vast majority of the interaction during the interrogations was actually information pro-
vided by the detectives and that they badgered him by speaking continuously and not letting him respond. There is no dispute that
at the beginning of the interrogation on November 12 the detectives advised Defendant of his rights and he voluntarily waived
those rights and agreed to speak to the detectives. Defendant refers to the transcript of the interrogation that indicates that at one
point the detectives spoke for 24 pages, for a total of 528 lines, and that Defendant responded for a mere 13 lines. However, the
length of time that the detectives spoke, and the number of the Defendant’s responses are not alone dispositive of the issue of
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whether the Defendant’s statements were coerced but must be considered along with the other circumstances of the interrogation.
Defendant ignores the fact that the detectives and Defendant carried on an extensive dialogue about all the circumstances related
to the case, including his relationship with Kayla and Victoria, their living arrangements, and all the events of November 11 and
12, up to an including the morning hours of November 12. During these exchanges, Defendant described in detail the events of the
evening of November 11 and the morning of November 12, including at 10:30 a.m. when he fed and changed Victoria and put her
in his bed with him. He then described how he awoke to find her on the floor, essentially lifeless, that he called 911 and how he
performed CPR as instructed. The detectives continued to question him when he stated that he had no idea how she sustained
injuries, including a broken arm that she had sustained which, based on the medical information that they received, was inconsis-
tent with Victoria falling from the bed while he was sleeping. When confronted with the fact that she had a broken arm, Defendant
admitted to no more than he might have been “rough” with her when he took her from the bassinet. Despite the fact that Defendant
contends that his statements were coerced, it is clear that Defendant did not admit during the interrogation on November 12
to beating or punching Victoria or doing anything that would cause her death. He continued to state that he then simply fed
her and changed her and laid her gently on the bed with him and they went to sleep. Clearly the detectives did not believe this
account, however, when Defendant indicated that he was tired and wanted to go home, the interrogation ended and he was
taken home.

The interrogation on November 13 was again preceded by Defendant receiving Miranda warnings after which he again agreed
to speak to the detectives. Defendant clearly had ample time to understand that he would be questioned about the circumstances
surrounding Victoria’s death and in fact, the detectives had informed Defendant that they would be receiving the results of the
autopsy and that information from the autopsy would be relevant to their further questioning. This is not a case where a suspect
was held in detention for hours without the opportunity to leave or given time to consult with others or consider whether to
continue to speak to the police. Defendant left the police station, returned home and had ample opportunity, without any influence
from law enforcement, to consider whether he wanted to speak to the detectives. Clearly, in both interrogation sessions Defendant
was given appropriate Miranda warnings and he voluntarily waived the right to remain silent, which was appropriately docu-
mented. He was given water and cigarettes, He was not handcuffed or shackled. He was permitted to use the bathroom. He was
never physically threatened or abused. There is no evidence that Defendant, who was 30 years old, was physically or mentally
disabled such that he was unable to understand the implications of his speaking to the detectives. Defendant’s contention that he
simply agreed with whatever the detectives said is contradicted by the record. The fact that the detectives told Defendant that,
given his total recall of all other events, his contention that he blacked out was not credible and his statements that Victoria fell
from the bed were not consistent with the nature and extent of her injuries does not warrant a finding that Defendant’s statements
were coerced. Considering the totality of the circumstances, there was no basis to conclude that Defendant’s confession was invol-
untary or coerced and, therefore, the motion to exclude the confession was appropriately denied.

Defendant also contends that the confession should have been excluded because of statements made by the detectives during
questioning about the factual basis for Victoria’s injuries were hearsay, as they were not made from the detective’s personal knowl-
edge. In his Motion in Limine Defendant contended that the detectives described the opinions of the doctors who examined
Victoria; that they told Defendant that they did not believe his explanation of what occurred or that he could not remember what
happened; that they stated their personal belief and opinion about how a judge or jury would interpret Defendant’s statements that
he did not recall what occurred; and, that Defendant’s statements that he could not recall what happened would not stand up
against the opinion of the doctors that the injuries could not have happened as he described. (Omnibus Pretrial Motion, US)
Defendant contends that the statements made by the Detectives invaded the province of the fact finder and informed the fact finder
of their subjective opinions of Defendant’s credibility.

The statements made by the detectives during the interrogation regarding the nature and cause of the injuries were not
admitted for the truth of those statements. All the relevant testimony regarding the nature and extent of the injuries and the fact
that they would not have occurred from a single fall or impact from the bed was provided by the expert medical testimony of Dr.
Ennis. Likewise, the credibility of the various witnesses was based on their trial testimony and not based on any statements made
by the detectives during the interrogations. As was stated in Commonwealth v. Gonzales 609 A.2d 1368 (Pa. Super. 1992)

“The admission or exclusion of evidence, insofar as its relevance is concerned, is a matter committed to the trial court’s
discretion. Absent an abuse of discretion or an error of law, the trial court’s ruling will not be disturbed on appeal. See,
e.g., Commonwealth v. Edward Davis, 394 Pa.Super. 591, 576 A.2d 1005 (1990). Moreover, when the court is sitting as fact-
finder it is presumed that inadmissible evidence is disregarded and that only relevant and competent evidence is
considered. Commonwealth v. Kevin Davis, 491 Pa. 363, 421 A.2d 179 (1980). In a non-jury trial, the court is presumed to
have disregarded evidence too prejudicial to be considered by a jury, thus assuming that the court in a bench trial would
follow the very instructions which it would otherwise give to a jury. Commonwealth v. Wright, 234 Pa.Super. 83, 87-89, 339
A.2d 103, 106 (1975) (citing Commonwealth v. Mangan, 220 Pa.Super. 54, 281 A.2d 666 (1971)). Cf Commonwealth v. Kevin
Davis, supra (court sitting as fact-finder expressly stated that it had disregarded appellant’s prior criminal record in
reaching verdict); cf Commonwealth v. Stantz, 353 Pa.Super. 95, 509 A.2d 351 (1986) (appeal denied) (bias or hostility
towards defendant as a result of intemperate prosecutorial remarks made in closing are lessened or even eliminated when
trial court sits as fact-finder).” Commonwealth v. Gonzales, 415 609 A.2d 1368, 1370-71 (1992)

In this case there was no error in admitting the videos and transcripts of the interrogations and any error that may have occurred
was harmless as the statements by the Detectives were not considered by this Court in its decision. Defendant had plead guilty to
criminal homicide and the statements by the Detectives were not relevant to nor were they considered in arriving at the verdict of
third-degree murder.

Defendant next contends that the verdict of third-degree murder was against the weight of the evidence because there was no
evidence to support a finding of malice necessary to find third degree murder and that the appropriate verdict was involuntary
manslaughter. A claim that a verdict is against the weight of the evidence can only be sustained in the extraordinary circumstances
where the verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new trial is imperative. A
new trial should not be granted based on a claim that the verdict is against the weight of the evidence merely because there are
conflicts in the testimony. Commonwealth v. Blakeney, 946 Pa. 645, 653 (2008).

In Commonwealth v. Malone 47 A.2d 445 (1946), the Pennsylvania Supreme Court discussed the concept of malice stating:
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When an individual commits an act of gross recklessness for which he must reasonably anticipate that death to another
is likely to result, he exhibits that “wickedness of disposition, hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty” which proved that there was at that time in him “the state or frame of mind termed
malice.” Id. at 183, 47 A.2d at 447 (quoting Commonwealth v. Drum, supra.) Id.

In Commonwealth v. Young, 494 Pa. 224, 431 A.2d 230 (1981), the Court noted that malice may be found where the “actor
consciously disregard[s] an unjustified and extremely high risk that his actions might cause death or serious bodily harm.” Id.

In Commonwealth v. Hardy, 918 A.2d 766, 770 (2007), a case with an almost identical factual pattern as the present case, the
defendant, who was convicted of third-degree murder, argued that there was insufficient evidence to establish malice and that the
verdict was against the weight of the evidence. In Hardy, the Court described the facts as follows:

Appellant, his infant son (Victim), Appellant’s girlfriend (who was not Victim’s mother), and the girlfriend’s own children
slept at the same home on the night of February 21, 2003. Victim did not sleep well and, according to Appellant, cried and
“fussed” all night. The next morning, Appellant’s girlfriend departed their mutual residence, leaving Appellant and
Victim as the only persons therein. When the girlfriend departed, Victim appeared to be unharmed. For roughly the next
two hours, Victim was in Appellant’s exclusive custody and care. At the end of that time, Appellant took Victim to a
hospital because it appeared that Victim was dying. Medical personnel determined that, along with rib fractures, Victim
had a swollen, bleeding brain. Some two days later, Victim died from his injuries. Expert medical testimony established
that Victim sustained his fatal injuries when he was under Appellant’s exclusive control. One expert testified that an
immense amount of force was applied to Victim’s head in a very short duration, damaging the brain and causing it to
bleed. While the expert could not say that Victim was shaken, he did testify that the probability was high that Victim was
grabbed and slammed against something. A second expert testified that Victim was shaken violently and that, in the
course of being shaken, his head struck an object, thus causing his brain to swell and bleed. He indicated that the injuries
revealed a case of Shaken Baby Syndrome or Shaken Impact Syndrome. The expert also testified that Victim suffered a
rib fracture from being squeezed violently during the shaking episode. Appellant contended that he was sleeping on a
couch with Victim and that Victim fell from the couch into a nearby, padded bassinet or onto the floor. The medical
evidence showed that Victim’s injuries could not have occurred from the fall which Appellant described. The
Commonwealth charged Appellant with homicide and endangering the welfare of a child (EWOC). He proceeded to a jury
trial and was convicted of both counts, with the homicide conviction being third degree murder. Commonwealth v. Hardy,
918 A.2d 766, 770 ( Pa. Super. 2007)

The Court concluded that the defendant had failed to preserve the claim regarding the weight of the evidence but stated the
following in addressing the claim of insufficient evidence:

“To convict an accused of third degree murder, the Commonwealth must prove that the accused killed another person
with malice. Commonwealth v. Santos, 583 Pa. 96, 876 A.2d 360, 363 (2005). Malice is not merely ill-will but, rather,
wickedness of disposition, hardness of heart, recklessness of consequences, and a mind regardless of social duty. Id.
Appellant claims the Commonwealth did not prove malice, thus making the evidence insufficient. As part of his claim, he
argues that the evidence was equally consistent with an accident as with Shaken Baby or Shaken Impact Syndrome.
Initially, we note that such an argument concedes that there was evidence of a crime but contends that the jury should
have believed the accident theory. In this sense, Appellant’s argument addresses the weight of the evidence rather than
its sufficiency. Commonwealth v. Morgan, 913 A.2d 906, 909 (Pa.Super.2006) (holding that a weight argument concedes
sufficiency but contests which evidence is to be believed). Nonetheless, even if we consider Appellant’s argument to be a
matter of sufficiency, his claim fails. The record supports a finding that Victim’s injuries did not arise from the acciden-
tal fall described by Appellant. There was expert testimony that Victim died because someone grabbed him and slammed
him against something such that immense force was applied to his head. There was also expert testimony that someone
grabbed Victim violently, squeezed him so as to fracture his ribs, shook him, and caused his head to strike a hard object
with enough force to produce bleeding, swelling and, ultimately, death. It was reasonable for the jury to conclude that
grabbing Victim, an infant, with enough violence to fracture ribs, shaking him and/or otherwise causing his head to strike
an object constituted not merely ill-will but, rather, wickedness of disposition, hardness of heart, recklessness of conse-
quences, and a mind regardless of social duty--i.e., malice necessary to support Appellant’s murder conviction. See
Commonwealth v. Shaffer, 722 A.2d 195, 199 (Pa.Super.1998) (holding evidence sufficient to establish malice where
record showed infant died of blunt force trauma to the head and had sustained fractured skull, brain injuries, eight frac-
tured ribs, and several abrasions and bruises on numerous parts of his body). We hold that there was sufficient evidence
to find malice.” Commonwealth v. Hardy, 2007 918 A.2d 766, 774-75 (2007)

Defendant contends that his actions did not demonstrate an extreme indifference to the value of human life and to the contrary,
his actions were consistent with holding Victoria’s life in great esteem. Defendant also contends that his remorse and despair were
readily apparent throughout the course of the incident beginning with the first request for assistance via 911 and during the inter-
rogations. However, the evidence also establishes that Defendant struck a four-month-old premature infant multiple times with
sufficient force to cause a rupture of the veria cava, brain injuries, a fractured arm and fractured ribs. After inflicting the injuries
Defendant then delayed in calling 911 so that the chance, if any, of the child surviving the trauma was lost. In addition, the
evidence also establishes that Defendant had a propensity to lose his temper when Victoria would not sleep and would violently
shake her bassinet and Kayla had warned him to stop. Defendant also knew that there were family members present in the house
that could care for Victoria if he was not able to care for her due to his drinking or drug use. He also knew that when he drank
and/or used cocaine; he would sometimes “blackout”, yet he was sufficiently coherent during the morning hours to engage in text
messaging with Kayla. His actions in striking Victoria with such force as to cause the injuries that resulted in her death clearly
establish a recklessness disregard of the consequences of his actions that he knew would almost certainly cause the death of a four-
month-old infant. Any claim that the verdict was against the weight of the evidence is meritless.

BY THE COURT:
/s/Todd, J.
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Commonwealth of Pennsylvania v.
Cassandra Locke

Criminal Appeal—Sufficiency—Weight of the Evidence—Sentencing (Discretionary Aspects)—Waiver—Defense of Others—
Voluntary Manslaughter

Defendant was not entitled to defense of justification defense when she stabbed her boyfriend after he propositioned her friend
for sex. 

No. CC 201714132. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—December 12, 2019.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201714132) with one count of criminal homicide.1 On December 3-5, 2018,
Appellant proceeded to a non-jury trial before the Honorable Donna Jo McDaniel. At the conclusion of the trial, Appellant was
found guilty of voluntary manslaughter2 and was later sentenced to seven and a half to twenty years incarceration. On February 1,
2019, Appellant filed Post-Sentence Motions. The case was subsequently re-assigned to this Court after Judge McDaniel’s retire-
ment. Appellant’s Post-Sentence Motions were denied by this Court on May 6, 2019.

This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

1. Whether there was insufficient evidence to convict Appellant her of voluntary manslaughter when the Commonwealth
failed to prove beyond a reasonable doubt that Appellant was justified in the defense of herself and others when the
alleged victim attempted to sexually assault Appellant’s cousin and assaulted Appellant?

2. Whether the court abused its discretion in failing to grant the motion for new trial based upon the fact that the verdict
was contrary to the weight of the evidence when the victim attempted to sexually assault Appellant’s cousin and attempted
to assault Appellant? See Post Sentencing Motions, at  6(c).

3. Whether the sentencing court abused its discretion when the sentencing court sentenced Appellant in the aggravated
range of the sentencing guidelines without presenting reasons for such a sentence? See Post-Sentencing Motions, at ¶6(c).

FINDINGS OF FACT
On September 7, 2017, at approximately 10:30 p.m. Charles McGovern entered the lobby of his apartment building to find a

female tenant yelling on the phone to another person/entity. McGovern pressed the button for the elevator; however, the distraught
tenant told him not to get on. (T.T. 10-12, 20). When the elevator doors opened McGovern then noticed a large amount of blood
drops leading to the lobby near the entrance of the building manager’s office. (T.T. 12-13). McGovern walked over to where the
tenant was standing and saw Daryl Waite wearing only black boxer shorts lying in a pool of blood unresponsive and struggling to
breath. (T.T. 13). At that time McGovern noticed a wound on Waite’s chest and took off his shirt to apply pressure. However, he was
unable to tell exactly where the blood was coming from, so he put his shirt back on and waited for the ambulance, which arrived
five to ten minutes later. Medics performed CPR on Waite and transported him to the hospital where he was pronounced dead,
having suffered a fatal stab wound to the chest. (T.T. 14-15, 19).

City of Pittsburgh Police officers responded to the apartment building and investigated the scene confirming a blood trail
leading from Waite’s body to the building’s elevator. A corresponding blood trail was found on the third floor ultimately leading
officers to apartment 302, occupied by Rhonda Robinson. As they approached there was an overwhelming smell of bleach
emanating outside that apartment. (T.T. 24, 30, 31, 43). Officers knocked on the door and made contact with Robinson who was
detained while they performed a protective sweep of the interior of the apartment. (T.T. 31-32). When officers entered the apart-
ment they noticed blood on the floor and walls, and the same strong bleach smell they had noticed upon approach. (T.T. 34, 42).

Officers observed blood spatter on the entry doorway of the apartment, a pool of blood outside the doorway, blood on the
threshold of the door, blood, beer cans, and overturned furniture throughout the apartment. Waite’s pants were on the living room
floor and covered in blood. (T.T. 34,42, 77-85). Further investigation revealed a steak knife wrapped in a shirt in a trash room
located on a lower floor of the apartment building, and three additional knives located on the carpet in the apartment, under the
bathroom sink, and on top of a pile of clothes in the apartment. (T.T. 86-88).

Robinson was interviewed and stated that she had been in her apartment with Cassandra Locke (Appellant) and Locke’s
paramour, Daryl Waite. (T.T. 43). The three started drinking around 2:00 p.m., eventually becoming intoxicated. (T.T. 44).
Approximately five to six hours after they started drinking, when Locke was not in the room, Waite exposed himself to Robinson
asking her to have intercourse with him and Locke. Robinson declined but apparently communicated the advance to Locke. (T.T.
46-47). Locke and Waite then had an argument in the kitchen, and Waite eventually ran out of the apartment with the stab wound
inflicted by Locke. (T.T.48-49). Robinson followed Waite to the lobby where he collapsed. (T.T. 54-55). Robinson tried to revive
Waite, but he was unresponsive. She returned to her apartment and attempted to question Locke about what had happened, but
Locke only indicated she was “sick of him” (T.T. 55-56, 58). Robinson conceded to trying to clean up the apartment with bleach
after the incident knowing the police were going to arrive. Locke fled the apartment prior to the arrival of the police. (T.T. 59, 67).

The following day, City of Pittsburgh police located Locke walking down 21st Street toward Joseph Street. (T.T. 96-97). Upon
approach, Locke raised her hands in the air and indicated she was the person they were looking for. (T.T. 97). She was placed in
handcuffs and made an unsolicited statement indicating she was being abused by her boyfriend and had “cut” him. (T.T. 97).

Locke was transported to homicide headquarters where she made spontaneous inculpatory statements to detectives confessing
that she had stabbed him because she was tired of Waite “beating” her. (T.T. 13, 98, 128, 131). She was then taken to an interroga-
tion room, read her pre-interrogation warnings which included her Miranda warnings, wherein she invoked her right to counsel
and the interview ceased. (T.T. 131).

Officers were subsequently notified by an individual that Locke had given him a knife to discard which he placed in a sewer at
the intersection of Harcum Way and 29th Street. The knife was subsequently retrieved by law enforcement at that location. It was
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later determined that Waite's DNA was found from the blood swab taken off the handle. (T.T. 101-102, 104, 107-108).
Locke testified that she suffered from bi-polar disorder but had stopped taking her prescription medication prior to the

incident due to her continued drug and alcohol use. (T.T. 147-148). She indicated Waite had been abusive to her during the course
of their relationship. Locke stated that she, Robinson, and Waite had been drinking and smoking crack on the night of the incident;
and Waite exposed himself and made sexual advances toward Robinson. (T.T. 148-160, 162-164). As a result of his actions toward
Robinson, a “fight” ensued between Locke and Waite in the kitchen, and she stabbed him in the chest. (T.T. 165, 175-176).

Waite died as a result of the stab wound inflicted to his chest which perforated his internal cardiac wall with the manner of
death determined to be homicide. (T.T. 111). Locke was charged as noted hereinabove.

DISCUSSION
I.

Appellant alleges in her first claim that “there was insufficient evidence to convict [Appellant] of voluntary manslaughter when
the Commonwealth failed to prove beyond a reasonable doubt that Appellant was justified in the defense of herself and others when
the alleged victim attempted to sexually assault Appellant’s cousin and assaulted Appellant.”

Appellant has not properly framed nor articulated a cognizable claim for purposes of appeal.
Here, Appellant has asserted that the Commonwealth failed to prove beyond a reasonable doubt that Appellant “was justified”

in her actions of stabbing the victim. The Commonwealth would never seek to prove that a defendant’s actions were “justified” in
seeking to disprove a claim of self-defense. See generally Commonwealth v. Roney, 79 A.3d 595 (Pa. 2018) (claim waived where
defendant failed to sufficiently frame issue). As such, this claim is waived.3

II.
Appellant alleges in her second claim that the Trial Court abused its discretion in failing to grant the motion for new trial based

upon the fact that the verdict was contrary to the weight of the evidence when the victim attempted to sexually assault Appellant’s
cousin and attempted to assault Appellant. This claim is without merit.

“A motion for a new trial alleging that the verdict was against the weight of the evidence is addressed to the discretion of the
trial court. An appellate court, therefore, reviews the exercise of discretion, not the underlying question whether the verdict is
against the weight of the evidence.” Commonwealth v. Cousar, 928 A.2d 1025, 1036 (Pa. 2007).

The Superior Court has long held that the applicable standard for abuse of discretion is as follows:

An abuse of discretion is more than just an error in judgment and, on appeal, the trial court will not be found to have
abused its discretion unless the record discloses that the judgment exercised was manifestly unreasonable, or the result
of partiality, prejudice, bias, or ill-will.

Commonwealth v. Jackson, 785 A.2d 117, 118 (Pa.Super. 2001).

Contrary to Appellant’s claim, the evidence presented at trial outweighed Appellant’s assertions that her actions were justified
when she stabbed the victim after he allegedly attempted to sexually assault her cousin and Appellant. Specifically, the testimony
established that Appellant, her cousin, and the victim had been drinking and smoking crack cocaine on the day of the incident and
an argument ensued between Appellant and the victim over his unwanted sexual advances toward her cousin. As a result,
Appellant engaged in a physical altercation with the victim and stabbed him in the chest during the incident. She subsequently fled
the apartment building, gave the murder weapon to another individual to discard, and was apprehended by law enforcement
the following day. Without provocation, Appellant surrendered to law enforcement and made several inculpatory statements
regarding her involvement in the victim’s murder. (T.T. 12-19, 23, 30, 44-47, 96-98, 101-102, 104, 107-108, 162-165, and 175-176).

The Trial Court noted it did not believe the victim “threw” himself or “fell” on the knife as alleged by Appellant, finding her
credibility questionable at best. Testimony showed the victim died as a result of the penetrating knife wound to his chest inflicted
by Appellant. The Trial Court further reasoned that Appellant’s unsolicited inculpatory statements made to homicide detectives at
the station coupled with Appellant’s Allegheny County Jail calls established that Appellant and the victim had a mutually volatile
relationship. The Trial Court stated that “under the totality of the circumstances I do not believe the evidence indicates that a
justifiable homicide is appropriate in this case. If anything, this is imperfect self-defense.” (T.T. 197-198).

As such, the record supports this Court’s ruling denying the post-sentence motions as the totality of the evidence unambigu-
ously established that Appellant’s belief in the need to use deadly force under the circumstances was unreasonable. As such, the
Court did not abuse its discretion as the judgment exercised was not manifestly unreasonable, the result of partiality, prejudice,
bias, or ill-will. See Commonwealth v. Rivera, 983 A.2d 1211, 1225-1226 (Pa. 2009)(holding that the trial court did not abuse its
discretion by denying defendant’s challenge to the weight of the evidence in a homicide trial where the evidence supported the
verdict and the denial of the motion was not manifestly unreasonable or the result of partiality, prejudice, bias, or ill-will). As
such, this claim is without merit.

III.
Appellant alleges in her third and final claim that the Sentencing Court abused its discretion when the Sentencing Court

sentenced Appellant in the aggravated range of the sentencing guidelines without presenting reasons for such a sentence. This
claim is without merit.

“Sentencing is vested in the discretion of the trial court, and will not be disturbed absent a manifest abuse of that discretion.”
Commonwealth v. Downing, 990 A.2d 788, 792 (Pa. Super. 2010). Although not specifically stated on the record, based upon the
totality of the circumstances presented at sentencing which included the Trial Court’s consideration of the presentence report, the
applicable sentencing guidelines, impact statements from the victim’s surviving family members as well as statements made by
Appellant and her family members, it is clear the Trial Court properly considered the sentencing factors and there was sufficient
justification for imposing an aggravated range sentence. (S.T. 2, 31-32).4

As such, this claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by the Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.
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Date: December 12, 2019

1 18 Pa. C.S.A. § 2501(a).
2 18 Pa. C.S.A. §2503(b).
3 Even if properly raised, Appellant’s claim fails as the record provided a sufficient basis for the verdict and that the
Commonwealth proved beyond a reasonable doubt that Appellant did not act in self-defense. See Commonwealth v. Gray, 867 A.2d
560, 567 (Pa.Super. 2005)(standard of review); Commonwealth v. Weston, 749 A.2d 458, 462 (Pa. 2000)(holding that the evidence at
trial supported the voluntary manslaughter conviction as the Commonwealth proved beyond a reasonable doubt that the homicide
was not justified when the defendant claimed he acted in self-defense).
4 The designation “S.T.” refers to the sentencing transcript, dated January 24, 2019.
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Commonwealth of Pennsylvania v.
Jeffrey Edward Therrien

Criminal Appeal—Commonwealth Appeal—Rule 600—Child Pornography—Witnesses Not Subpoenaed—Due Diligence

Commonwealth clearly believed that the case would proceed to trial because plea deal was “too good to pass up”
and was therefore not prepared to take the case to trial within time limits.

No. CC 201805429. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Tranquilli, J.—January 13, 2020.

OPINION
The Commonwealth appeals from the September 16, 2019 Order granting defendant Jeffrey Therrien’s Motion to Dismiss

Pursuant to Pennsylvania Rule of Criminal Procedure 600.
On March 16, 2018, a criminal information was filed by the Office the Attorney General charging the defendant with twenty-

eight (28) counts of Child Pornography, 18 Pa.C.S.A. §6312(D) and one (1) count of Criminal Use of Communication Facility,
18 Pa.C.S.A. §7512(A). The underlying facts are not germane to the disposition of the appeal, but briefly, the charges stem
from media files retrieved from a computer seized during the execution of a search warrant. The preliminary hearing sched-
uled on March 27, 2018 was postponed by the Commonwealth, the Appellant. Appellant received two (2) more continuances
on April 10, 2018 and April 24, 2018 with the charges eventually waived to court on May 1, 2018 without any continuances by
the defendant.
Formal arraignment occurred on June 28, 2018. It is the practice in Allegheny County that cases designated to the specialty

court known as Sexual Offender Court (hereinafter SOC), are formally arraigned before the assigned trial judge. This proceeding
also serves as the Pre-Trial Conference wherein discussion occurs between counsel and the Court regarding, inter alia, any
discovery matters, any need for a status hearing, and to schedule a firm trial date. As the defendant’s case was so designated, the
defendant, his counsel, and the Commonwealth appeared before this Court on June 28, 2019. It was at this proceeding that the
Commonwealth informed the Court that discovery was outstanding and requested to schedule a Status Conference.1 Consequently,
the trial date, which is customarily selected during Pre-Trial Conference, was deferred by agreement of the parties until the Status
Conference on August 28, 2018.2

At the aforementioned Status Conference, the parties updated the Court that plea negotiations were underway, but as there was
no agreement the case was listed for a jury trial for November 14, 2018.3 On the November trial date, the defendant was granted a
postponement citing on going plea negotiations and the inability to view an item of discovery as the reasons for the request. The
Commonwealth consented by email and did not appear before the Court. The case was scheduled as a plea.
On February 19, 2019, the day before the scheduled date, the defense again sought and received a continuance, indicating that

the parties were close to reaching a plea. The Commonwealth indicated consent by phone and the case was relisted for April 4,
2019 as a plea. On April 1, 2019, the Commonwealth requested a postponement citing the sole reason as “an unexpected problem
with one of the CDs provided in discovery”.4 The Court granted the continuance, indicating that the time was attributable to the
Commonwealth and that no further postponements would be granted. The parties changed the listing from a plea to a jury trial and
it was scheduled for July 9, 2019.5

On June 28, 2019, the Commonwealth again asked the Court to continue the case stating that the defendant recently rejected a
plea offer and that two (2) Commonwealth witnesses were unavailable. Both counsel were present for the presentation of the post-
ponement and the Court granted the request. The case remained listed as a jury trial with a new date of October 3, 2019 and with
a motions date of August 29, 2019; this was scheduled to address the defendant’s Motion in Limine filed on June 24, 2019, seeking
to exclude photographs, arguing that they were inflammatory, and the Motion to Suppress filed on June 26, 2019, regarding
evidence obtained from an automatic license plate reader.
On August 14, 2019 the defendant filed a Motion to Dismiss Pursuant to Rule 600. Thus, there were three (3) pending pre-trial

motions when both the Commonwealth and the defendant appeared before the Court on August 29, 2019. As the Motion to Dismiss
could be dispositive to the case the Court entertained this first. The proceeding is part of the present appeal and will be discussed
in detail below, but at its conclusion, the Court permitted each side to make a supplemental filing in support of their positions. On
September 16, 2019, the Court afforded both sides the opportunity to provide additional argument, whereafter, it granted defen-
dant’s Motion to Dismiss, finding that the Commonwealth did not exercise due diligence. A Notice of Appeal was filed on October
10, 2019, with a corresponding Concise Statement on November 7, 2019. This Opinion follows.
The timeline outlined above is undisputed. The disputed issue presented in this appeal is whether the Court erred by dismiss-

ing the case pursuant to Pa.R.Crim.P. 600 after finding that the Commonwealth did not act with due diligence.
The standard of appellate review of a ruling under Rule 600 is abuse of discretion. Commonwealth v. Riley, 19 A.3d 1146, 1149

(Pa.Super. 2011). Abuse of discretion has long been held to be more than a mere error a of judgement, but rather, a finding of
bias, ill will, partiality, prejudice, manifest unreasonableness, or a misapplication of law. Id. The scope of review for an appeal
based on the rule requiring a prompt trial is limited to evidence on the record of the evidentiary hearing and findings of the trial
court, with the facts viewed in the light most favorable to the prevailing party. Commonwealth v. Hunt, 858 A.2d 1234, 1239
(Pa.Super. 2004).

In Commonwealth v. Ramos, our Pennsylvania Superior Court broke down the complexities of Rule 600 calculations in a
succinct and straightforward manner:

To summarize, the courts of this Commonwealth employ three steps---corresponding to Rules 600(A), (C), and (G)---
in determining whether Rule 600 requires dismissal of charges against a defendant. First, Rule 600(A) provides the
mechanical run date. Second, we determine whether any excludable time exists pursuant to Rule 600(C). We add the
amount of excludable time, if any, to the mechanical run date to arrive at an adjusted run date.

If the trial takes place after the adjusted run date, we apply the due diligence analysis set forth in Rule 600(G). As we
have explained, Rule 600(G) encompasses a wide variety of circumstances under which a period of delay was outside
the control of the Commonwealth and not the result of the Commonwealth’s lack of diligence. Any such period of delay
results in an extension of the run date.
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Addition of any Rule 600(G) extensions to the adjusted run date produces the final Rule 600 run date. If the
Commonwealth does not bring the defendant to trial on or before the final run date, the trial court must dismiss the
charges.

Com v. Ramos, 936 A.2d 1097 (Pa.Super. 2007) (citations omitted).

A straightforward application of Rule 600 results in an adjusted run date of August 6, 2019. The record reflects that the
Commonwealth filed its complaint against the defendant on March 16, 2018, resulting in a mechanical run date of March 16, 2019
pursuant to Rule 600(A)(2)(a). The defendant concedes 143 days of excludable time attributable to defense continuances, from
November 13, 2018 through April 4, 2019.6

This time is properly excluded pursuant to Rule 600(C). The addition of 143 days results in an adjusted run date of August 6,
2019.
As the trial date occurred after the adjusted run date, the Court must determine if the Commonwealth exercised diligence

during periods of time that would otherwise be attributable to the Commonwealth. Pa.R.Crim.P. 600(C).

To this end, Appellant, the Commonwealth, argues that the Court erred in finding that the Commonwealth did not exercise due
diligence, thereby attributing this time to the Commonwealth and ruling in favor of dismissal.

Due diligence is a fact-specific concept to be determined on a case-by-case basis. Commonwealth v. Riley, 19 A.3d
1146, 1149 (Pa.Super. 2011). It requires the Commonwealth to put forth a reasonable effort but does not demand
perfect vigilance or punctilious care. Commonwealth v. Rhodes, 54 A.3d 908, 912 (Pa.Super.2012). The
Commonwealth’s duty to be diligent exists throughout all stages of a case. Commonwealth v. Hawk, 597 A.2d 1141,
1145 (1991).

Commonwealth v. Claffey, 80 A.3d 780, 786 (Pa.Super 2013).

In his first claim of error Appellant argues that the pretrial motions filed by the defendant, which were outstanding on June 28,
2019 when the Commonwealth submitted its postponement, operated to make the defendant unavailable for the purposes of Rule
600 calculations. Appellant further submits that it acted diligently during this time with the understanding that the case would be
a plea. To this end, the Commonwealth argues that the 65 days between when the motions were filed until the the hearing date, i.e.
June 24, 2019 through August 29, 2019, are excludable from Rule 600 calculations.
On June 24, 2019, the defendant filed a Motion in Limine seeking exclusion of photographs, which in this case were images of

children in sexual situations, alleging that they were inflammatory and too prejudicial. Two (2) days later, on June 26, 2019, defen-
dant filed a Motion to Suppress, asserting a Fourth Amendment violation from evidence obtained by the county-wide automatic
license plate reader (ALPR) system.
There is no per se rule that the filing of pre-trial motions makes a defendant unavailable. Commonwealth v. Hill, 736 A.2d 578,

587 (Pa. 1999) (the mere filing of a pretrial motion by a defendant does not automatically render him unavailable). The PA Supreme
Court recognized in Hill that to hold otherwise would create unjust results and render Rule 600 (then Rule 1100) meaningless. Id.
at 586. Thus, it is only when the filing of pretrial motions delay the commencement of trial and the Commonwealth can demon-
strate by a preponderance of the evidence that it exercised due diligence in opposing or responding to the pretrial motions, that
such time is excludable. Id. at 587.
Following the holding in Hill and the viewing the facts in the light most favorable to the defendant who was the verdict winner,

the Commonwealth did not satisfy its burden of establishing due diligence. The June 28, 2019 postponement submitted by the
Commonwealth made no mention of the pre-trial motions, but indicated that it did not have the necessary witnesses for the July 9,
2019 trial date. There is no explanation as to why the Commonwealth was not prepared to move forward on the pretrial motions.
Although the suppression motion required witnesses, the Motion in Limine involved strictly a legal question. Furthermore, the
Commonwealth did not file any written response or answer to any of the pending pre-trial motions prior to the August 29, 2019
hearing. In short, there was nothing offered by the Commonwealth during the evidentiary hearings of August 29, 2019 or
September 16, 2019, or in the postponement form itself, or anywhere else in the record, to satisfy even by a preponderance of the
evidence that the Commonwealth exercised due diligence in opposing these pretrial motions, which it claims made the defendant
unavailable.
Utilizing this same reasoning, Appellant also asserts that the time period from August 15, 2019 until September 16, 2019 is

excludable from Rule 600 calculations. This thirty (30) day period represents the filing date until disposition of the defendant’s
Motion to Dismiss. Although case law would support exclusion of this time, it is of no moment. The Court finds that the final trial
date was August 6, 2019, and as the Motion to Dismiss was initiated on August 15th, nine (9) days past the adjusted run date, it
cannot be included in the calculation.
Next, the Commonwealth argues that the Court erred by failing to exclude the time from June 28, 2019 until October 3, 2019

which was predicated on the unavailability of Commonwealth witnesses. Appellant claims that the witness unavailability was
beyond their control even while acting with due diligence.
Appellate Courts have held in some circumstances that witness unavailability is excusable delay. Commonwealth v.

Claffey, 80 A.3d 780 (Pa.Super. 2013) (An expert witness who was unavailable on multiple occasions as a result of testifying
in other matters was beyond the Commonwealth’s control); Commonwealth v. Peterson, 19 A.3d 1131, 1137-38 (Pa.Super.
2011) (officer’s absence from a hearing due to him being under subpoena to testify in a different court was beyond the
Commonwealth’s control and excusable).
The Court finds the facts of the case sub judice distinguishable. There was no assertion by the Commonwealth during either

evidentiary hearing that it had exercised due diligence by placing these two (2) witnesses under subpoena for the July 9, 2019
trial date. Based on the Appellant’s repeated assertion that it believed the case would be a plea on the upcoming July 9, 2019 trial
date, and statements that it proceeded diligently with this “understanding”, the Court is without evidence thereof, and cannot
assume that these witnesses were under subpoena in the present case.7 Accordingly, even if the witnesses had legally-recogniz-
able excuses for being unavailable, there is no evidence that Appellant made the necessary and reasonable effort of issuing
subpoenas for the very witnesses it claims were unavailable. It is also troubling that reason set forth for one (1)
Commonwealth witness changed from “retirement,” as noted on the June 28th postponement, to “vacation” as argued at the
evidentiary hearing on September 16, 2019.8
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Appellant’s confidence in the resolution of this case appeared to have been grounded in a personal belief that the offer was
simply too good to pass up, rather than I fact. This is clear to the Court, based on the Appellant’s argument at the August 29th
evidentiary hearing that it “made a very generous offer, in my opinion” and “[t]his case was contemplated, in my opinion, by both
sides as a case that was going to be a plea.”.9

This belief belies the record, which indicates that the case was headed for trial, not a plea. Almost three (3) months before the
Commonwealth’s June 28, 2019 postponement, the case listing was changed from a plea to a jury trial.10 Appellant never repre-
sented that the defendant accepted the terms of the plea offer, and counsel for the defendant stated that the terms were never
accepted.11 As the record does not support that Appellant should have placed any reliance on a plea, it cannot be said that it
conducted itself with due diligence. Ongoing plea negotiations, a common occurrence in the criminal justice system, cannot
serve to excuse Appellant from its responsibility of exercising due diligence in bringing a case to trial in a timely matter.
These facts, in addition to a discovery issue noted on both the November and April Motions for Continuance, militate against a

conclusion that the Commonwealth satisfied its burden of proving by a preponderance of the evidence that it had acted with due
diligence.
Alternatively, Appellant argues that the time between June 28, 2019 and October 3, 2019 is excludable due to judicial delay.

Although Appellant does not use the term “judicial delay,” the same is evidenced by its reference in its Concise Statement to the
“Court scheduled” hearing and trial date.
“Judicial delay is a justifiable basis for an extension of time if the Commonwealth is ready to proceed.” Commonwealth v.

Wroten, 451 A.2d 678, 681 (1982); Commonwealth v. Riley, 19 A.3d 1146 (Pa.Super. 2011) (delay occasioned by the court’s unavail-
ability is usually excusable). This case is distinguishable at the most basic level. It is true that the Court does in fact schedule the
dates according to its calendar. However, it does so in coordination with the Commonwealth and the defendant. There is absolutely
no evidence that the delay in this case, more specifically the selection of the August 29, 2019 hearing date or the October 3, 2019
trial date, was due to a conflict in the Court’s calendar or the Court’s unavailability. This complaint of error ignores the reason for
the continuance in the first place, which was that the Commonwealth was not prepared to go to trial on July 9, 2019. At the time
Appellant submitted the postponement, it was still within the boundaries of Rule 600. Appellant was present on June 28, 2019 and
participated in the selection of the dates, yet failed to inform the Court that the dates of August 29th and October 3, 2019 ran afoul
of Rule 600: A fact admitted by the Commonwealth during the August 29th hearing.12 When the Court questioned why Appellant
failed notify the Court of this issue, counsel for Appellant provided no answer, and in fact remained silent.13 Had the Court known
of a Rule 600 issue it would have accommodated Appellant and made the necessary adjustments to its calendar, or had the case
transferred to another courtroom.14

The record does not support that the delay was due to the Court’s unavailability, but rather demonstrates a lack of due diligence
by the Commonwealth. It is Appellant’s responsibility to calculate the time available to bring a case to trial in accordance with
Rule 600. Appellant either neglected to calculate the final trial date, or knew the date ran afoul of the Rule, yet failed to request a
date that fell within the permissible time frame. In either scenario, the Commonwealth did not exercise due diligence.
For the foregoing reasons, the Order dismissing the case pursuant to Rule 600 should be AFFIRMED.

BY THE COURT:
/s/Tranquilli, J.

1 Transcript of Proceedings, June 28, 2018, pp. 8-10.
2 Status Hearing, August 28, 2018, p. 3.
3 Id. at 4-6.
4 Commonwealth Motion for Continuance, April 1, 2019.
5 Id.
6 See Motion to Dismiss Pursuant to Rule 600 filed August 14, 2019. The defendant’s motion calculates the time from trial date to
trial date, resulting in 142 days of excludable time. The Court based its calculation using the date the postponement was submit-
ted and signed, resulting in 143 days, a difference of one (1) day.
7 See Commonwealth’s Concise Statement of The Errors Complained of on Appeal, November 7, 2019; Rule 600 Motion Transcript,
August 29, 2019, pp. 9-10.
8 Rule 600 Motion Transcript, August 29, 2019, p. 9; Rule 600 Motion Transcript, September 16, 2019, p.4.
9 Rule 600 Motion Transcript, August 29, 2019, pp. 9-10.
10 Motion for continuance, April 1, 2019.
11 Rule 600 Motion Transcript, September 16, 2019, pp. 8-9.
12 Rule 600 Motion Transcript, August 29, 2019, p. 10.
13 Id. pp.20-21.
14 Id.
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Commonwealth of Pennsylvania v.
Thaddeus Crumbley

Criminal Appeal—PCRA—After Discovered Evidence—Newly Found Witness

Co-defendants convicted of murder file PCRA petitions alleging a new eyewitness to killing was found; after hearing,
court finds the new witness not credible and denies PCRA relief.

No. CC 2012-2820. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.

Lazzara, J.—January 8, 2020.
MEMORANDUM ORDER

AND NOW, this 13th day of December, 2019, upon consideration of the Defendants’ counseled PCRA petitions, filed on August
14, 2018 (Def. Crumbley), and June 29, 2018 (Def. Ebo), the Commonwealth’s Answers thereto, filed on November 19, 2018 (Def.
Crumbley) and December 3, 2018 (Def. Ebo), and upon further consideration of the evidence and argument presented at the
EVIDENTIARY HEARING held on May 10, 2019, and the post-hearing submissions filed on behalf of the Defendants and the
Commonwealth, the court HEREBY FINDS THAT THE DEFENDANTS ARE NOT ENTITLED TO PCRA RELIEF based on their
after-discovered evidence claim under 42 Pa. C.S.A. §9543(a)(2)(vl). The court offers the following rationale in support of this
Order denying PCRA relief.

A. RELEVANT PROCEDURAL HISTORY
Following a jury trial that led to their First-Degree Murder convictions, the Defendants were sentenced on November 28, 2012.

The Defendants pursued direct appeals before the Superior Court of Pennsylvania. Prior to their brief submissions, the Defendants
filed Applications for Remand based on After-Discovered Evidence. The Defendants claimed that Saday Robinson, the central eye-
witness who testified at their joint trial, had subsequently recanted her Identification of the Defendants as the perpetrators of the
Todd Mattox murder.
On August 6, 2015, the Superior Court remanded the case back to the trial court so that It could conduct an evidentiary hear-

ing and determine whether a new trial was warranted on that basis. However, at the evidentiary hearing that took place on October
29, 2015, Saday Robinson recanted her post-trial, unsworn recantation, claiming that she had been threatened by the Defendants’
associates into recanting her trial testimony.
In an Order dated December 22, 2015, this court found that a new trial was not warranted based on Ms. Robinson’s unsworn

“recantation” that she had made to defense investigators.
The case was sent back to the Superior Court, and this court’s finding that a new trial was not warranted based on Ms.

Saday’s ‘recantation’ was included as one of the issues raised in the Defendants’ appeals. On June 21, 2017, the Superior Court
affirmed the Defendants’ convictions but vacated Defendant Ebo’s sentences at Counts Three (3) and Six (6) based on Alleyne
violations.1 (Superior Court Opinion (Ebo), Docket No. 92 WDA 2016, p. 17); (Superior Court Opinion (Crumbley), Docket No.
127 WDA 2016).
The Defendants subsequently filed Petitions for Allowance of Appeal (“PAA”) before the Pennsylvania Supreme Court, which

were both denied on December 13, 2017. The Defendants did not seek relief before the United States Supreme Court.

B. TIMELINESS OF PETITIONS
The Defendants’ PCRA Petitions are timely pursuant to 42 Pa. C.S.A. § 954S(b). Defendant Ebo was resentenced on February

28, 2018. Though he subsequently filed a direct appeal, his attorney discontinued that appeal on May 30, 2018. The Superior Court
Issued Its Certification of Discontinuance that same day. Accordingly, Defendant Ebo’s judgment of sentence became final on May
30, 2018. Commonwealth v. McKeever, 947 A.2d 782, 785 (Pa. Super. 2008) (“[T]he record reveals that Appellant’s judgment of
sentence became final on ... the date Appellant discontinued his direct appeal.”).
Since Defendant Crumbley did not require re-sentencing, and the Pennsylvania Supreme Court denied his PAA petition on

December 13, 2017, his judgment of sentence became final on March 13, 2018, when the 90-day period for seeking a writ of
certiorari expired. Commonwealth v. Ruiz, 131 A.3d 54, n. 8 (Pa. Super. 2015). Accordingly, Defendant Crumbley had until
March 13, 2019 to file a timely PCRA petition and Defendant Ebo had until May 30, 2019 to do the same. (See 42 Pa. C.S.A. §
9545(b)) (requiring timely petitions to be filed within one year of the judgment of sentence becoming final).
Defendant Crumbley filed his pro se PCRA petition on February 13, 2018, while Defendant Ebo filed his pro se PCRA petition

on January 17, 2018.2 Therefore, each of the Defendants’ petitions are timely under the PCRA, and the issues raised therein have
not been previously litigated on direct appeal.

C. AFTER-DISCOVERED EVIDENCE CLAIM
After the appointment of PCRA Counsel, Defendant Crumbley submitted an Amended PCRA Petition on August 14, 2018, and

Defendant Ebo submitted his Amended PCRA Petition on June 29, 2018. In these petitions, the Defendants claimed that they
had discovered that a man named Robert Raglin witnessed the May 16, 2011 murder3 of Todd Mattox and that he would be will-
ing to testify that the Defendants were not the perpetrators of that crime. (See “Witness Statement” of Robert Raglin, dated July
31, 2018, and attached to Def. Crumbley’s Amended PCRA Petition, filed on August 14, 2018); (See Sworn Notarized Statement
of Robert Raglin, dated May 4, 2018 and attached as “Exhibit A” to Def. Ebo’s PCRA petition, filed 6/29/18). Given the nature
of these claims, the court held a PCRA hearing on May 10, 2019 to determine the validity and credibility of this potential after-
discovered evidence.
At the PCRA Hearing, Mr. Raglin appeared and testified to the following set of facts:

a. On May 16, 2011, the day Todd Mattox was shot to death at the Leechburg Gardens Apartments in Penn Hills, Mr.
Raglin was working as a jitney driver. (PCRA Hearing Transcript (“HT”), held 5/10/19, pp. 4-5, 23).

b. That evening, shortly before the shooting occurred, Mr. Raglin picked up two (2) African American men and drove
them to the Leechhurg Gardens apartment. (HT, pp. 5-7, 23-24). He claimed that he recognized these men because they
had used his jitney services “more than ten” times in the past. (HT, pp. 5-7). He described one of the men as being “really
tall” with “dark skin,” approximately 6'8" in height. (HT, p. 6). He described the other man as being “short” and “light-
skinned.” (HT, p. 6).



page 140 volume 168  no.  23

c. When presented with photographs that were marked as Defense Exhibits A and B, he was able to identify the individ-
uals in those pictures as the men he had driven to the Leechburg Gardens apartment that day. (HT, pp. 7-8). He had nick-
named them “stretch” and “young buck” but recalled that they referred to each other as “Ron and Rome or something
like that.” (HT, pp. 8-9, 26).

d. Mr. Raglin testified that he dropped these men off at the Leechburg Gardens at approximately 7:00 p.m., when it was
getting dim outside. (HT, pp. 10, 29).

e. After he dropped them off, Mr. Raglin testified to the following series of events:

I was turning my car around so I could go out. I had to go to the bathroom by the fire hydrant and the big Christmas
tree. As I’m standing up peeing, a white car comes in [the parking lot], two guys started busting off caps, and every-
body started shooting at each other. I dove on the ground, crawled in my car, dropped my seat back and pulled out.
(HT, p. 10).

f. Mr. Raglin testified that he “clearly” saw that “Ron and Rome” were firing their guns “[o]ver in that direction towards
the parking lot in that area” where the white car was located. (HT, pp. 11, 36).

g. However, he also testified that he “wasn’t paying no attention” to what or who they were shooting at because he dropped
to the ground as soon as he saw “the sparks and fires.” (HT, pp. 10-11). As he described it: “I dropped down, peed on
myself, crawled in my car, kicked my seat back and just pulled off. I started lifting my head up as I am pulling out.” (HT,
p. 30).

h. After Mr. Raglin got back inside of his vehicle, he noticed that the white car had pulled out behind him, and he
thought that the people inside of the white car were going after him because of what he had just witnessed. (HT, pp.
11, 31).

i. Even though Mr. Raglin saw Ron and Rome shooting at the people in the white car, Mr. Raglin thought that Ron and
Rome were now in the white car behind him. (HT, pp. 12, 31). However, Mr. Raglin never saw anyone get in or out of the
white car, and he could not see inside of the vehicle at any point. (HT pp. 11, 43-44).

j. Mr. Raglin was able to retreat safely from the scene, but he never went to the police to report the shooting that he had
allegedly witnessed, and, at that time, he was unaware that anyone had been killed in the shootout. (HT, pp. 12, 19). Law
enforcement also never attempted to contact him in 2011 about the shooting. (HT, p. 18).

k. When asked why he decided to come forward with this information in 2018, Mr. Raglin testified as follows:

I was in the [Allegheny] county jail, and I was on the fourth floor just coming in, and these gentlemen was talking and
they was pointing at me. So they called me to be released. As I am coming downstairs to be released, some young guy
told me - - he was from Turtle Creek or something - - he told me that I was there. And I said, “[w]here?” He says “you
was there for the [“Leechburg, Penn Hills”] shooting.” And he goes, “say that you wasn’t, and I’ll jump on you.” I’m
like, what the hell? So I put my foot on the bunk and stood up to fight to defend myself. (HT, pp. 12-13)(emphasls
added).

I. Mr. Raglin testified that this young man was a fellow inmate whom he did not know and had never seen before. (HT,
pp. 12-13, 24, 33-34). This unidentified inmate told Mr. Raglin that he knew Mr. Raglin was there that night because he
was there too. (HT, pp. 12, 34).

m. Mr. Raglin stated that the inmate provided the details of the incident, telling him “exactly where it happened, exactly
what time it was. [The inmate] said the guy’s name that died.” The inmate also told him that “these were the two men
that did it.” (HT, pp. 24-25, 33).

n. Mr. Raglin testified that he was scared that this inmate was going to physically assault him. (HT, pp. 13, 33, 34-35). He
“felt threatened enough ... to jump on the bunk and brace” himself “for just two of them against me.” (HT, p. 35). The jail
guards had to step in to prevent an altercation. (HT, pp. 13-14, 35).

o. Mr. Raglin testified that he “didn't know any of this [information]” and that he was “in shock” because he was “being
attacked” so he “had to do research on why” he was “being attacked.” (HT, pp. 25, 33, 45).

p. Mr. Raglin testified that when he was released from jail shortly thereafter, he had a friend of his fact-check the
information that the inmate had provided on her cell phone because he wanted to know why he “was threatened for
my life in jail.” (HT, pp. 13-14, 25, 45-46). He asked his friend to google “the days, dates, things like that.” (HT, pp.
14, 39, 45).

q. When he saw the pictures of the Defendants and learned that they had been convicted of the murder, he “knew [they
were not] the people that” he had driven to the complex. (HT, p 14). This prompted Mr. Raglin to write a letter to
Defendant Crumbley telling him “that I knew they were innocent because I was there.” (HT, pp. 14-15).

r. Mr. Raglin testified that he decided to reach out to Mr. Crumbley because he had a brother in prison who he believes
was wrongfully convicted, and he did not “want an innocent man to be in jail.” (HT, pp. 15-16, 33, 39-40).

s. Mr. Raglin further testified that he does not know and has never seen any member of the Crumbley or Ebo family and
that the Defendants were not present during the shooting incident that he witnessed. (HT, pp. 16-17, 36).

t. Mr. Raglln confirmed that the witness statements that were attached to the PCRA petitions were true. (HT, p. 23).
Though he claimed he saw “something in one line somewhere” when he was reading it that was a discrepancy, but he
never scratched anything out or attempted to correct this purported discrepancy. (HT, p. 23).

u. Mr. Raglin also testified that he did not attempt to contact law enforcement or the District Attorney’s Office with the
information he had relayed to Defendant Crumbley through his letter. (HT, pp. 39-41).
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v. When questioned by this court, Mr. Raglin clarified that he did not actually see anyone get struck by a bullet, he did
not see what the victim looked like at any point, and he did not see anyone laying on the ground. (HT, pp. 42-43). He also
testified that he never saw anyone get out of the white car before the shooting started and he did not see who entered the
white car after the shooting because he “wasn’t paying attention” and “everything happened in a tenth of a second.” (HT,
pp. 43-44).

Application of Law to Facts
In Commonwealth v. Burton, 158 A.3d 618, 629 (Pa. 2017), the Pennsylvania Supreme Court reiterated the requirements neces-

sary to establish a successful after-discovered evidence claim pursuant to 42 Pa. C.S.A. § 9543(a)(2)(vi):

“[W]here a petition is otherwise timely, to prevail on an after-discovered evidence claim for relief under subsection
9543(a)(2)(vi), a petitioner must prove that (1) the exculpatory evidence has been discovered after trial and could not
have been obtained at or prior to trial through reasonable diligence; (2) the evidence is not cumulative; (3) it is not being
used solely to impeach credibility; and (4) it would likely compel a different verdict. Commonwealth v. D’Amato, 579 Pa.
490, 856 A.2d 806, 823 (2004); see Cox, 146 A.3d at 227-28 (“Once jurisdiction has been properly invoked (by establish-
ing either that the petition was filed within one year of the date judgment became final or by establishing one of the three
exceptions to the PCRA’s time-bar), the relevant inquiry becomes whether the claim is cognizable under [Section 9543]
of the PCRA.”) (emphasis added).

In this case, this court finds that Robert Raglin’s testimony fails to satisfy the third and fourth prongs of this test.

Evidence Solely Used For Impeachment
With respect to the third prong, our appellate court in Commonwealth v. Padilla, 997 A.2d 356, 365 (Pa. Super. 2010) offered the

following guidance:

“Whenever a party offers a witness to provide evidence that contradicts other evidence previously given by another
witness, it constitutes impeachment....” Commonwealth v. Weis, 416 Pa. Super. 623, 611 A.2d 1218, 1229 (1992). Where
eyewitness identification tied the defendant to the crime charged and the defendant challenged the identification in
his trial, third-party testimony exculpating the defendant impeaches the eyewitness. Commonwealth v. Moore, 534 Pa.
527, 561, 633 A.2d 1119, 1136 (1993), cert. denied, 513 U.S. 1114, 115 S.Ct. 908, 130 L.Ed.2d 790 (1995) (rejecting
witness’ statement against penal interest as reliable after-discovered evidence, where sole purpose of statement was
to impeach testimony connecting defendant to crime) (emphasis added).

Here, the Defendants are offering Mr. Raglin’s testimony to exculpate them, which in turn, impeaches the credibility of Saday
Robinson, the central eyewitness who consistently, and very convincingly, identified the Defendants as the men who murdered
Todd Mattox. The Defendants challenged Ms. Robinson’s identification testimony all throughout the lower court proceedings and
direct appeal.

Indeed, an appellate remand was even required to address the post-trial attempt made by the Defendants’ associates to
persuade Ms. Robinson to recant her trial testimony. (See Order of Court dated 10/29/15, pp. 2-4) (“During her testimony at
the October 29, 2015 hearing, Ms. Robinson explained that the statements that she had made in video and written form were
untruthful. She explained that she had lied to [the] defense investigator . . . because she had been threatened by people asso-
ciated with the defendants. Additionally, she had been offered a substantial sum of money - - $ 25,000 - - to recant her trial
testimony.”).
The Defendants have argued that such evidence is not being solely used to impeach because it constitutes substantive,

exculpatory evidence which unequivocally establishes their innocence. Having presided over the original trial, the after-discov-
ered evidence hearing, and the PCRA hearing, this court has little trouble disagreeing with that argument.
At the PCRA hearing, this court paid careful attention to Mr. Raglin as he testified, studying his tone, demeanor, and over-

all credibility, which was substantially lacking. Although Mr. Raglin claimed to have “clearly” seen “Ron and Rome” firing
their guns at the white car, and although he maintained that the Defendants were not present at the scene, that testimony
must be considered against other portions of his testimony relating to what he did not see at the time of the shooting. (HT,
pp. 11, 17).
Mr. Raglin never saw the individuals in the white car, never saw anyone get struck by bullets, and never saw anyone laying on

the ground. (HT, pp. 42-43). Significantly, Mr. Raglin repeatedly testified that he was not paying any attention to the details after
he heard gunfire because he dropped to the ground and was focused on getting out of the parking lot alive. (HT, pp. 10-11) (“I
wasn’t paying no attention. I was hitting the ground. When I saw the sparks and fires, I dropped.”). Mr. Raglin also testified to
the presence of a “big Christmas tree” in the apartment complex, which this court finds to be curious considering the fact that
the murder took place in the middle of May. (HT, pp. 10, 44).
At best, Mr. Raglln’s testimony established that he may have been present at the scene of a shootout but it fell far short of estab-

lishing that he was an eyewitness to the Todd Mattox murder, especially when compared to Saday Robinson’s testimony. As
recounted in its Trial Court Opinion, Ms. Robinson observed first-hand each of the Defendants, with guns in their hands, shoot the
victim. To be sure:

. . . Saday Robinson [] described the sounds of an altercation above her apartment in the minutes before the shoot-
ing, followed by the noise of people running down stairs. (Trial Transcript (“TT”), held 8/20/12, pp. 527-28). She
then saw Mr. Mattox being pushed out the front door of the apartment complex by two (2) African-American males
with handguns. (TT, 8/20/12, pp. 528-29). She was able to hear Mr. Mattox pleadlng for his life, offering the two (2)
males everything that he had, and backing away from them with his hands up. (TT, pp. 529-31). [She] described see-
ing a man that she later identified as Defendant Ebo shooting at Mr. Mattox three (3) times. (TT, p. 531). Mr. Mattox
fell to the ground after the gunshots were fired. (TT, p. 531). [She] then described seeing Defendant Ebo going
through the pants pockets of Mr. Mattox before she saw a person that she later identified as Defendant Crumbley
walk up to Mr. Mattox, stand []over his body as it lay in the parking lot, and shoot him directly in the head. (TT, p.
532-34). She then indicated that she saw the Defendants get into Mr. Mattox’s white Nissan and speed out of the
parking lot. (TT, p. 534).
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Saday Robinson has repeatedly, and to her own detriment, identified the Defendants as the shooters, under oath in open court,
at trial and then again during the after-discovered evidence hearing. Moreover, as this court further explained in its October 29,
2015 Order:

This court had the benefit of sitting through the original homicide trial, and it observed firsthand Ms. Robinson’s
demeanor when she provided her eyewitness account of the brutal murder and identified the Defendants as the
perpetrators. Ms. Robinson shook uncontrollably throughout her testimony and was clearly frightened to be
involved in the case. As the Commonwealth noted in its brief, Ms. Robinson had nothing to gain and everything to
lose by testifying against the Defendants during the homicide trial.

Accordingly, the court finds that Mr. Raglin’s testimony, which is far from credible, is being presented solely to impeach the
strong, unwavering identification testimony of Saday Robinson, and that fact alone defeats their after-discovered evidence claim.

Evidence is Unlikely to Compel a Different Verdict
With respect to the fourth prong, the court finds that it is unlikely that Mr. Raglin’s testimony would compel a different

verdict at trial when considered against the evidence as a whole. In addition to Ms. Robinson’s clear and unequivocal eye-
witness testimony, other circumstantial evidence linked the Defendants to the shooting. (See Trial Court Opinion, filed
6/25/14).

Ultimately, this court did not consider Mr. Raglin’s testimony to be credible because of the inconsistencies contained
therein and because of the clear motive to fabricate his testimony out of fear for his life. For example, Mr. Raglin’s witness
statement says he had driven Ron and Rome in his jitney “two to three” times prior to the day of the shooting, but at the hear-
ing he testified that he had driven them around “more than ten times.” (Defendant’s Crumbley’s Amended PCRA Petition);
(HT, p. 7). In his testimony he said he had taken Ron and Rome to Leechburg Gardens before, but in his witness statement
he says that was the first time he had ever taken them there. (Defendant’s Crumbley’s Amended PCRA Petition); (HT, p. 18).
In his witness statement, the “friend” Who helped him research the shooting after he was released from jail was a male, but
at the hearing, Mr. Raglin testified that this friend was a female. (Defendant’s Crumbley’s Amended PCRA Petition); (HT,
pp. 13-14, 25).
As Mr. Raglin noted several times throughout the hearing, he was approached by an inmate who told him, “you was

there for the shooting ... [s]ay that you wasn’t, and I’ll jump on you.” (HT, p. 13) (emphasis added). The inmate told him
who was killed, who the shooters were, and the time and location of the shooting. As Mr. Raglin put it, the inmate “was
mentioning so much. It was just too much chaos.” (HT, pp. 24-25). Thus, it is impossible to discern whether Mr. Raglin’s
testimony is purely a product of his memory or the information he had been threatened into “remembering” seven (7)
years after the murder. The court also questions why this unidentified inmate who allegedly was present at the shooting
and possessed this information, threatened Mr. Raglin into coming forward and has not come forward himself to corrobo-
rate his testimony 
Another factor that further diminishes Mr. Raglin’s credibility is the fact that his alleged motive to come forward, after

his life was threatened, was to help clear the name of purportedly innocent men, yet he never contacted the authorities,
or the District Attorney’s Office, with the information he had about their “wrongful” convictions. The court is also com-
pelled to note that, somewhat conveniently, the men known as “Ron and Rome” were found dead in the same vehicle in
early 2012, and “Rome” was Defendant Crumbley’s cousin. (TT, pp. 945, 948, 991). Accordingly, for all these reasons, the
court finds that the Defendants have not established a successful after-discovered evidence claim, and no PCRA relief is
warranted.

BY THE COURT:
/s/Lazzara, J.

1 Defendant Ebo was convicted of Robbery of a Motor Vehicle at Count Three (3) and Conspiracy to commit Robbery - Serious
Bodily Injury at Count Six (6).
2 Defendant Ebo’s pro se PCRA petition was held in abeyance pending his resentenclng and any subsequent post-sentence
motions/appeals.
3 The facts relating to the murder of Todd Mattox were set forth in the Trial Court Opinion (“TCO”) that was filed on June 25, 2014.

ORDER OF COURT
And now, this 8th day of January 2020, it is hereby ordered that the Clerk of Courts shall transmit the record on this matter to

the Superior Court of Pennsylvania forthwith. On January 3, 2020, the Defendant filed a timely Concise Statement of Matters
Complained of on Appeal (“Concise Statement”) pursuant to Pa. R.A.P. 1925(b). In his Concise Statement, the Defendant challenges
this court’s December 13, 2019 Order denying PCRA relief.
The court’s PCRA Order directly addresses the issues raised in the Defendant’s Concise Statement. A copy of this Order is

attached hereto. This satisfies the requirements of Pa. R. A.P 1925(a)(1) that the court set forth its reasons for issuing the Order
appealed from.1 A copy of this Order has been served upon Counsel for the Defendant by regular mail, and upon the Office of the
District Attorney/Appeals Division, by interoffice mail.

BY THE COURT:
/s/Lazzara, J.

1 Pa. R.A.P. 1925(a)(1) provides in relevant part: “ ... upon receipt of the notice of appeal, the judge who entered the order giving
rise to the notice of appeal, if the reasons for the order do not already appear of record, shall forthwith file of record at least a brief
opinion of the reasons for the order, or for the rulings or other errors complained of, or shall specify in writing the place in the record
where such reasons may be found.” (emphasis added).
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Commonwealth of Pennsylvania v.
Michael James Brooks*

Criminal Appeal—Sufficiency—Weight of the Evidence—Hearsay—Sentencing (Discretionary Aspects)—Waiver—Authentication

Defendant posted sexually explicit photos of victim on Facebook and the contextual clues in these posts were sufficient
to authenticate that the posts were made by the defendant.

No. CC 2018-12609, 2018-14713. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Lazzara, J.—January 9, 2020.

OPINION
This is a direct appeal from the judgments of sentence entered on June 27, 2019, following a non-jury trial that took place at the

above-captioned case numbers on April 9, 2019. At CC# 2018-12609, the Defendant was convicted of Display Obscene/Sexual
Materials at Count One (1) (18 Pa. C.S.A. §5903(a)(1)) and Harassment at Count Two (2) (18 Pa. C.S.A. §2709(a)(4)). At CC# 2018-
14713, the Defendant was convicted of Terroristic Threats at Count One (1) (18 Pa. C.S.A. § 2706(a)(1)) and Intimidation of
Witnesses at Count Two (2) (18 Pa. C.S.A. § 4952(a)(1)). Sentencing was deferred to allow for the preparation of a Presentence
Report (“PSR”).
On June 27, 2019, the Defendant received a total aggregate sentence of two (2) to four (4) years of imprisonment, followed by

four (4) years of probation. The Defendant also received 265 days of credit for time served. The Defendant filed a timely post-
sentence motion to reconsider his sentence, which was heard and denied on July 25, 2019. This timely appeal followed.
On August 28, 2019, this court issued an Order directing the Defendant to file a Concise Statement of Matters Complained of on

Appeal (“Concise Statement”). On December 6, 2019, after receiving two (2)1 extensions of time, the Defendant filed a timely
Concise Statement at each case number, raising several issues for review.

Specifically, at CC# 2018-12609, the Defendant sets forth the following allegations of error:

a. The trial court erred when it permitted the introduction of Facebook postings when the evidence is hearsay and the
Commonwealth failed to authenticate the Facebook postings as required under Pa.R.E. 901. The Commonwealth did
not have an IP address, did not establish who was the administrator of the account, failed to subpoena any records from
Facebook, nor did it provide any other evidence sufficient to support a finding that the postings were what they claimed
it to be, i.e., photographs of the victim and Mr. Brooks, or even whether he had taken or posted the photographs and
comments.

b. The evidence was insufficient in proving beyond a reasonable doubt on displaying obscene/sexual material and harass-
ment in that there was not enough evidence that the posts were in fact made by him. Facebook is inherently susceptible
to falsification, tampering or manipulation, and that the Facebook entry, allegedly authored by Mr. Brooks, could have
easily been generated by someone else. There is potential for abuse, especially given the lack of proper authentication of
the evidence. Additionally, there was no testimony from anyone who saw Mr. Brooks create the posts; there was no expert
testimony relating to any search of Mr. Brooks’ computer hard drive; there was not testimony regarding Mr. Brooks exclu-
sive access to the Facebook account; nor was there any evidence from Facebook that linked the post to Mr. Brooks.

c. The verdict was against the weight of the evidence where it was based on insufficiently authenticated evidence
rendering the evidence so weak and inconclusive to establish that Mr. Brooks made the postings to Facebook.

d. The trial court abused its discretion when it imposed a sentence that was manifestly excessive and unreasonable where
a sentence of total confinement at Count 1 was imposed without consideration of Mr. Brooks rehabilitative needs, or his
nature and characteristics. Mr. Brooks was found guilty of one M1 (an offense gravity score of 3) and one M3 (an offense
gravity score of 1). His prior record score is three (3). The trial court sentenced Mr. Brooks to a term of total confinement
of one (1) to (2) two years at Count 1 and one (1) year probation at Count 2. The trial court did not adequately consider
the statutorily required factors by not following the general principle that the sentence imposed should call for confine-
ment that is consistent with the protection of the public, the gravity of the offense as it relates to the impact on the life of
the victim and on the community, and the rehabilitative needs of the defendant. 42 Pa. C.S.A. §9721. Additionally, although
the Court indicated it reviewed and considered the presentence report and its addendum, the record is silent on whether
it was aware of the offense gravity scores, his prior record score, what the guideline ranges were and whether they were
considered. Mr. Brooks is now 29 years old, has small children with whom he is involved in their lives and financially
supports, and has considerable family support. He presented several witnesses and also testified that he has a changed
attitude. Instead, the Court ignored these factors and instead focused on the impact of the crime on the victim, even
though she did not give a victim impact statement, and the seriousness of the offense.

At CC# 2018-14713, the Defendant raises the following challenges to his verdict and sentence:

a. The verdict was against the sufficiency of the evidence as to the conviction for intimidation of witnesses under 18
Pa.C.S.A. §4952(a)(1) in that the Commonwealth’s evidence was that Mr. Brooks made his statement during or after his
preliminary hearing on other charges. Hence, the statement was after the fact that the victim had already informed
and/or reported any information to law enforcement, a prosecuting official or a judge.

b. The trial Court abused its sentencing discretion by sentencing Mr. Brooks to consecutive sentences at Counts 1 and 2,
to his sentence at CC2018-12609, making an aggregate sentence of 2 to 4 years incarceration. Mr. Brooks’ offense gravity
score was 3 and his prior record is 3. Although the Court indicated it reviewed and considered the pre-sentence report
and its addendum, there is nothing on the record whether the Court was aware of the offense gravity scores, the prior
record score, what the guideline ranges were and whether the ranges considered, and no sentencing guidelines were filed.
Additionally, the trial Court did not adequately consider all of the statutorily required factors by not following the
general principle that while the sentence imposed should call for confinement that is consistent with the protection of the
public, the gravity of the offense as it relates to the impact on the life of the victim and on the community, it also is
required to consider the rehabilitative needs of the defendant. 42 Pa. C.S.A. §9721. Here, the sentence fails to consider
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the rehabilitative needs of the defendant. Mr. Brooks is now 29 years old, has two young children with whom he is
involved in their lives and financially supports, and has considerable family support. Instead, it appears that the Court
focused exclusively on the impact on the life of the victim, who made no victim impact statement, and the seriousness of
the offenses at CC201812609.

The Defendant’s contentions on appeal lack merit. The court respectfully requests that the Defendant’s convictions and
sentence be upheld for the reasons that follow.

I. FACTUAL BACKGROUND
On August 8, 2018, twenty-seven (27) year old victim was at work when she received a call from a family member prompting

her to check her Facebook account. (Non-Jury Trial Transcript (“TT”), held 4/9/19, pp. 20, 22, 25-27, 29-30, 33, 35-36, 39). She
discovered that three (3) sexually explicit photos of her had been publicly posted on the Defendant’s Facebook account entitled
“Splash God B.K.” (TT, pp. 20, 22, 25-26, 31, 33, 35). Victim and the Defendant previously had dated, but they went through a “con-
tentious” breakup sometime around June of 2018. (TT, pp. 20-21, 25). However, they were still connected on Facebook and “were
keeping in contact.” (TT, pp. 44-45).
During the course of their relationship, victim regularly communicated with the Defendant over the phone and through text

messages. (TT, p. 22). In the two (2) years leading up to their relationship, victim also regularly communicated with the Defendant
on Facebook under his “Splash God B.K” account. (TT, p. 22). Victim knew that it was the Defendant who was communicating
through this “Splash God B.K.” account because the nature of their discussions involved content that was specific to their rela-
tionship, referencing, for example, plans they had made, things they had done together, and memories they had shared. (TT, p. 23).
The “Splash God B.K.” account also contained pictures of the Defendant. (TT, p. 25). When victim spoke with the Defendant on
Facebook, she addressed the Defendant by his nickname, “B.K.” (TT, p. 23). Victim knew that “B.K.” was the Defendant’s nick-
name because the Defendant referred to himself as “B.K.,” responded to the name “B.K.”, and was called “B.K.” by his “friends,
his girlfriend, everybody.” (TT, p. 24). “Nobody calls him Michael.” (TT, p. 24).
When victim accessed her account on August 8, 2018, she saw that the Defendant had posted three (3) sexual and incredibly

intimate photographs of her on his “Splash God B.K” account that same day. (TT, pp. 25-27, 29-30, 32); (Commonwealth Exhibits
1 through 3). Victim described Commonwealth’s Exhibit 1 as a picture of her “bent over, shaking my butt.” (TT, p. 26). Victim was
able to recognize that it was her because the picture was taken at her mother’s house before she had passed away. (TT, p. 27). The
Defendant also had captioned the photograph in Commonwealth’s Exhibit 1 in a way that made victim’s identity obvious. (TT, p.
27). The Defendant had written, “somebody please wife this fat, nasty bitch so she can get off my dick, please. Anyone - anyone.
Bitch so miserable and want my bitch’s life so bad. This is nasty-ass. I don’t care. I’m a savage.” (TT, p. 27). Victim only performed
that sexual act for the Defendant, but she was unaware that he was recording her at the time. (TT, p. 28).
Victim described the second photograph that was posted on the “Splash God B.K.” account that day as a “picture of him open-

ing up my vagina.” (TT, pp. 31, 33); (Commonwealth Exhibit 2). Because of all of the time that they had spent together and the
sexual nature of their relationship, victim recognized the hand in the photograph as the Defendant’s hand, and she was certain
that it was her anatomy depicted in the picture. (TT, pp. 31-32). The Defendant captioned Commonwealth’s Exhibit 2 with “hairy-
ass butt” and a laughing emoji. (TT, p. 32). No one else was ever present taking photographs when victim and the Defendant
engaged in sex acts. (TT, p. 32).
Victim described the third photograph that was posted by “Splash God B.K.” as a “picture of me giving him oral sex.” (TT, p.

34); (Commonwealth’s Exhibit 3). She recognized herself, as well as the Defendant’s penis, in that photograph because she was the
one who took that picture. (TT, pp. 34, 43-44). The Defendant had captioned the photograph with, “bitch sucked dick for $50,” and
he posted it on August 8, 2018, the same day as the other pictures. (TT, p. 35). After viewing these sexually charged and graphic
photos of herself on the Defendant’s Facebook page, victim turned the pictures over to the police, and charges were subsequently
filed against the Defendant. (TT, p. 36).
On October 4, 2018, the Defendant had his preliminary hearing for the charges relating to the August 8, 2018 incident. (TT, p.

37). After victim testified, the Defendant looked directly at victim and repeatedly threatened to kill her, while she was still on the
witness stand. (TT, pp. 39, 67-70, 77, 79-80). Victim heard and saw the Defendant make the death threats which were made after
she had testified, in the presence of the magistrate judge and Officer Duncan. (TT, pp. 39, 45-46, 68-69, 75, 77, 80). The Defendant
had to be restrained by a constable, who “grabbed him and began taking him to the back room.” (TT, pp. 80-81).
Officer Christopher Duncan, with the Wilkinsburg Police Department, was in the courtroom at the time and corroborated the

fact that the Defendant threatened victim’s life in open court. He testified that “[f]ollowing the Judge’s decision, while victim was
still up on the stand, Mr. Brooks became irate and he stated I’m going to kill this bitch, and then he stated if they let me out of jail,
I’m going to kill this bitch.” (TT, pp. 72-73, 77). Victim testified that these threats made her feel afraid. (TT, p. 68).
As a result of the Defendant’s volatile behavior, he was taken back to the holding cell with the other jailers, but victim and

Officer Duncan heard the Defendant continue to make repeated threats along the way, saying “I’m going to kill this bitch when I
get out of jail; I’m going to kill you.” (TT, pp. 68-69, 77-78). The Defendant has two (2) friends that had passed away and victim
recalled that he kept “swearing on their names” that he was going to kill her. (TT, p. 69).

II. DISCUSSION

A. The Facebook postings were sufficiently authenticated through circumstantial evidence and, therefore, properly
admitted.

The Defendant contends that this court erred in overruling his objection relating to the authentication of the Facebook photo-
graphs. He argues that the Commonwealth failed to properly authenticate this evidence because it “did not have an IP address,
and did not establish who was the administrator of the account, [it] failed to subpoena any records from Facebook, nor did it
provide any other evidence sufficient to support a finding that the postings were what they claimed it to be ....” (Concise Statement,
filed at CC# 2018-12609, p. 2).

It is well-established that the “admission of evidence is committed to the sound discretion of the trial court, and a trial court’s
ruling regarding the admission of evidence will not be disturbed on appeal unless that ruling reflects manifest unreasonableness,
or partiality, prejudice, bias, or ill-will, or such lack of support to be clearly erroneous.” Commonwealth v. Moser, 999 A.2d 602,
605 (Pa. Super. 2010) (citation omitted).
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Our appellate court in Commonwealth v. Danzey, 210 A.3d 333, 337 (Pa. Super. 2019) recently reiterated the authentication
requirements pursuant to Pa.R.E. 901:

[A]uthentication is required prior to admission of evidence. The proponent of the evidence must introduce sufficient
evidence that the matter is what it purports to be. Pa.R.E. 901(a). Testimony of a witness with personal knowledge that
a matter is what it is claimed to be can be sufficient. Pa.R.E. 901(b)(1). Evidence that cannot be authenticated by a
knowledgeable person, pursuant to subsection (b)(1), may be authenticated by other parts of subsection (b), including
circumstantial evidence pursuant to subsection (b)(4). Pa.R.E. 901(b)(4). Under Rule 901(b)(4), evidence may be
authenticated by “Distinctive Characteristics and the Like. The appearance, contents, substance, internal patterns, or
other distinctive characteristics of the item, taken together with all the circumstances.”

(emphasis in original).

With respect to the authentication of electronic communications, courts have explained that “authentication of electronic
communications, like documents, requires more than mere confirmation that the number or address belonged to a particular
person. Circumstantial evidence, which tends to corroborate the identity of the sender, is required.” Commonwealth v. Koch, 39
A.3d 996, 1005 (Pa. Super. 2011).

In Commonwealth v. Mangel, 181 A.3d 1154 (Pa. Super. 2018), the court considered the authentication of Facebook communi-
cations and offered the following guidance:

Initially, authentication [of] social media evidence is to be evaluated on a case-by-case basis to determine whether
or not there has been an adequate foundational showing of its relevance and authenticity. Additionally, the proponent of
social media evidence must present direct or circumstantial evidence that tends to corroborate the identity of the author
of the communication in question, such as testimony from the person who sent or received the communication, or
contextual clues in the communication tending to reveal the identity of the sender.

Turning to our facts, the testimony of victim was sufficient to establish that the Defendant owned the Facebook account “Splash
God B.K.” Victim testified that: (1) she had communicated with the Defendant through the “Splash God B.K.” account for two years
leading up to their relationship; (2) “everybody” called the Defendant “B.K.” and no one called him Michael; and (3) the “Splash
God B.K.” account contained pictures of the Defendant. (TT, pp. 22-24). Victim also was confident that the Defendant owned this
account given the content of their communications and the fact that they discussed things that only the two of them had knowledge
of. (TT, pp. 22-24).
Considering the overall context surrounding the photographs and the circumstances that existed at the time of the posting,

victim’s testimony was also sufficient to establish the Defendant’s identity as the author of the sexually graphic postings. Victim
testified that she and the Defendant had recently dated and that they had a “contentious” breakup barely two (2) months prior to
the postings. (TT, p. 25). Victim identified each of their private parts in the pictures and confirmed that the majority2 of the
photographs were taken on the Defendant’s cell phone, during a time that no one else was present. (TT, pp. 25, 32, 34).
Furthermore, the photographs were all posted on the same day, and the demeaning captions accompanying each picture were

consistent with the vitriol of an ex-boyfriend. (TT, pp. 25, 27, 32, 35). Indeed, one of the captions even accused victim of being jeal-
ous of the Defendant’s new girlfriend. (TT, p. 27) (“[S]omebody please wife this fat, nasty bitch so she can get off my dick, please.
Anyone - anyone. Bitch so miserable and want my bitch’s life so bad. This is nasty-ass. I don’t care. I’m a savage.”) (emphasis
added). The author of the posts referred to himself in the first person, and just like in Danzey, the three (3) postings all “expressed
consistent themes in a consistently vulgar voice,” and the postings depicted sexual acts that victim only engaged in with the
Defendant. Danzey, supra, at 340.
Accordingly, “the contextual clues in the posts, taken together with the testimony provided by” victim, supported the

conclusion that the Defendant was the author of the postings. To the extent that the Defendant challenges the admission of
these photographs on hearsay grounds, that claim also lacks merit for the same reasons outlined in Danzey. To be sure, “the
posts were not introduced for purpose of proving the truth of the matter asserted therein” - that victim was, in fact, a “nasty
bitch” with a “hairy-ass butt” who “sucked dick for $50.” (TT, pp. 27, 32, 35). Danzey, supra, at 341. “Rather, introduction of the
posts established [the Defendant’s] state of mind, and related directly to consideration of the charged offenses” of Displaying
Obscene Material and Harassment. Id. at 341.

B. The Commonwealth’s evidence was more than sufficient to support the Defendant’s convictions for Displaying
Obscene/Sexual Material, Harassment, and Intimidation of Witnesses.

The standard of review for challenges to the sufficiency of evidence is well-settled. Our appellate court has explained the
standard as follows:

As a general matter, our standard of review of sufficiency claims requires that we evaluate the record “in the light most
favorable to the verdict winner giving the prosecution the benefit of all reasonable inferences to be drawn from the
evidence.” Commonwealth v. Widmer, 744 A.2d 745, 751 (Pa. 2000). “Evidence will be deemed sufficient to support the
verdict when it establishes each material element of the crime charged and the commission thereof by the accused,
beyond a reasonable doubt.” Commonwealth v. Brewer, 876 A.2d 1029, 1032 (Pa. Super. 2005). Nevertheless, “the
Commonwealth need not establish guilt to a mathematical certainty.” Id.; see also Commonwealth v. Aguado, 760 A.2d
1181, 1185 (Pa. Super. 2000) (“[T]he facts and circumstances established by the Commonwealth need not be absolutely
incompatible with the defendant’s innocence”). Any doubt about the defendant’s guilt is to be resolved by the fact finder
unless the evidence is so weak and inconclusive that, as a matter of law, no probability of fact can be drawn from the
combined circumstances. See Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa. Super. 2001).

The Commonwealth may sustain its burden by means of wholly circumstantial evidence. See Brewer, 876 A.2d at 1032.
Accordingly, “[t]he fact that the evidence establishing a defendant’s participation in a crime is circumstantial does not
preclude a conviction where the evidence coupled with the reasonable inferences drawn therefrom overcomes the
presumption of innocence.” Id. (quoting Commonwealth v. Murphy, 795 A.2d 1025, 1038-39 (Pa. Super. 2002)).
Significantly, we may not substitute our judgment for that of the fact finder; thus, so long as the evidence adduced,
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accepted in the light most favorable to the Commonwealth, demonstrates the respective elements of a defendant’s crimes
beyond a reasonable doubt, the appellant’s convictions will be upheld. See Brewer, 876 A.2d at 1032. Commonwealth v.
Rahman, 75 A.3d 497, 500-01 (Pa. Super. 2013) (quoting Commonwealth v. Pettyjohn, 64 A.3d 1072 (Pa. Super. 2013))
(citations omitted).

It is well-established that “the trier of fact, who determines credibility of witnesses and the weight to give the evidence
produced, is free to believe all, part, or none of the evidence.” Commonwealth v. Brown, 701 A.2d 252, 254 (Pa. Super. 1997)
Viewing the evidence in the light most favorable to the Commonwealth as verdict-winner, and taking into account all reason-

able inferences that may be drawn therefrom, it is clear that, since the Defendant’s identity as the author of the Facebook posts
was established, the evidence was more than sufficient to sustain the Defendant’s convictions for Displaying Obscene/Sexual
Material, Harassment and Intimidation of Witnesses. 

Pursuant to 18 Pa.C.S.A § 5903(a)(1): No person, knowing the obscene character of the materials or performances
involved, shall:

(1) display or cause or permit the display of any explicit sexual materials as defined in subsection (c) in or on any
window, showcase, newsstand, display rack, billboard, display board, viewing screen, motion picture screen, marquee
or similar place in such manner that the display is visible from any public street, highway, sidewalk, transportation
facility or other public thoroughfare, or in any business or commercial establishment where minors, as a part of the
general public or otherwise, are or will probably be exposed to view all or any part of such materials.

The Commonwealth presented the testimony of the victim, who credibly and convincingly established beyond a reasonable
doubt that the Defendant publicly posted explicit, sexually graphic photographs of her on Facebook, a public forum. Thus, the
evidence was more than sufficient to support the Defendant’s conviction under § 5903(a)(1).
Pursuant to 18 Pa. C.S.A § 2709(a)(4), “a person commits the crime of harassment when, with intent to harass, annoy or alarm

another, the person (4) communicates to or about such other person any lewd, lascivious, threatening or obscene words, language,
drawings or caricatures.” The Facebook pictures and accompanying captions that the Defendant posted on his account were lewd,
lascivious, and obscene communications that were sent both to and about the victim, and were posted with the obvious intent of
harassing, annoying, and alarming her. Thus, the evidence was sufficient to support the Defendant’s conviction under §2709(a)(4).

Finally, the Intimidation of Witnesses statute provides that:

A person commits an offense if, with the intent to or with the knowledge that his conduct will obstruct, impede, impair,
prevent or interfere with the administration of criminal justice, he intimidates or attempts to intimidate any witness or
victim to: (1) Refrain from informing or reporting to any law enforcement officer, prosecuting official or judge concern-
ing any information, document or thing relating to the commission of a crime.

18 Pa.C.S.A.§ 4952(a)(1).

As noted, the Defendant repeatedly threatened to kill victim after she testified at his preliminary hearing, while she was still
on the witness stand, and victim felt afraid after her life was threatened. The Defendant made these death threats in an open
courtroom, after his charges were held for court, with full awareness that his case would continue to be pursued in Common
Pleas Court.
The Defendant, however, argues that the evidence was insufficient to support this conviction because the threats came after

victim “had already informed and/or reported any information to law enforcement, a prosecuting official or a judge.” (Concise
Statement, pp. 2-3). This argument is wholly without merit and overlooks the fact that victim’s testimony would still be required
to secure convictions against the Defendant in Common Pleas Court. The Defendant’s repeated death threats clearly were made
with the intent to dissuade victim from providing any further information to, and cooperation with, the Commonwealth in prepa-
ration for and at the time of trial. The court notes that the death threats also evinced the Defendant’s consciousness of guilt for his
conduct in publicly disseminating the sexually graphic photographs of victim.
The Commonwealth need not prove the Defendant’s guilt to a mathematical certainty, and it may prove its case by means of

wholly circumstantial evidence. Brewer, supra, at 1032. This is not a case where the evidence is so weak and inconclusive that, as
a matter of law, no probability of fact can be drawn from the combined circumstances. See Commonwealth v. Watley, 81 A.3d 108,
115 (Pa Super. 2013).
Here, properly viewing the evidence in the light most favorable to the Commonwealth, the circumstantial evidence was

sufficient to prove that: (1) the Defendant was responsible for publicly posting obscene and sexual pictures of the victim; (2) the
Defendant’s postings were intended to alarm, annoy, and harass the victim; and (3) the Defendant intended to discourage the
victim from securing convictions against him when he threatened to kill her several times in open court after she testified
against him at his preliminary hearing.

C. The Defendant’s challenge to the weight of the evidence should be deemed waived on appeal because it was not raised
at the time of sentencing or in a post-sentence motion.

For the first time on appeal, the Defendant seeks to challenge the weight of the evidence relating to his convictions for
Displaying Obscene/Sexual Material and Harassment. As explained by our appellate court in Commonwealth v. Thompson, 93 A.3d
478, 490 (Pa. Super. 2014):

[A] weight of the evidence claim must be preserved either in a post-sentence motion, by a written motion before
sentencing, or orally prior to sentencing. Pa.R.Crim.P. 607; Commonwealth v. Priest, 18 A.3d 1235, 1239 (Pa. Super. 2011).
Failure to properly preserve the claim will result in waiver, even if the trial court addresses the issue in its opinion.
Commonwealth v. Sherwood, 982 A.2d 483, 494 (Pa.2009).

The Defendant did not raise a weight claim at any time before or during sentencing, nor did he raise the claim in his post-
sentence motion. Rather, the Defendant’s post-sentence motion challenged the imposition of a consecutive sentencing scheme
and sought reconsideration of the court’s decision to not make a Boot Camp recommendation. (Motion to Reconsider, filed
7/1/19, ¶¶ 2-4).
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At the hearing held on the post-sentence motion, the defense argument focused solely on the sentencing issues and reiterated
the requests made in the written motion. (Post-Sentence Motion Hearing (“PSM”), held 7/25/19, pp. 3-6) (“The defendant’s posi-
tion in this case is it only asks for either - you to reconsider the consecutive nature of the sentences and run them concurrent.... I
would [also] ask you to reconsider your sentence and your denial of the Boot Camp in particular .... “). Accordingly, the Defendant
failed to preserve his challenge to the weight of the evidence because it was not raised prior to the filing of his Concise Statement.
As such, this court respectfully requests that this issue be deemed waived on appeal.

D. The Defendant’s sentencing scheme was not manifestly unreasonable under the circumstances and the court
considered all relevant statutory factors in imposing sentence.

Failure to Raise Substantial Question

It is well-settled that “[s]entencing is a matter vested in the sound discretion of the sentencing judge and a sentence will not be
disturbed on appeal absent a manifest abuse of discretion.” Commonwealth v. Mouzon, 828 A.2d 1126, 1128 (Pa. Super. 2003). “To
constitute an abuse of discretion, the sentence imposed must either exceed the statutory limits or be manifestly excessive.”
Commonwealth v. Gaddis, 639 A.2d 462, 469 (Pa. Super. 1994) (citations omitted).
To that end, “an abuse of discretion may not be found merely because an appellate court might have reached a different

conclusion, but requires a result of manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support
so as to be clearly erroneous.” Commonwealth v. Greer, 951 A.2d 346, 355 (Pa. 2008). “In determining whether a sentence is
manifestly excessive, the appellate court must give great weight to the sentencing court’s discretion.” Mouzon, supra, at 1128.
This deferential standard of review acknowledges that the sentencing court is “in the best position to view the defendant’s·
character, displays of remorse, defiance, indifference, and the overall effect and nature of the crime.” Commonwealth v. Allen,
24 A.3d 1058, 1065 (Pa. Super. 2011) (internal citations omitted).
The sentencing claims raised in the Defendant’s Concise Statements seek to challenge the amount of weight afforded to certain

mitigating factors, as well as the imposition of a consecutive sentencing scheme. (Concise Statement, CC#2018-12609, p. 3);
(Concise Statement, CC# 2018-14713, p. 3). As such, the Defendant’s sentencing arguments challenge the discretionary aspects of
sentencing. The court notes that “[t]he right to appeal a discretionary aspect of sentence is not absolute.” Commonwealth v. Martin,
727 A.2d 1136, 1143 (Pa. Super. 1999).
A defendant “challenging the discretionary aspects of his sentence must invoke [appellate] jurisdiction by satisfying a four-

part test.” Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In conducting the four-part test, the appellate court
analyzes

(1) whether appellant has filed a timely notice of appeal, see Pa. R. A. P. 902 and 903; (2) whether the issue was properly
preserved at sentencing or in a motion to reconsider and modify sentence, see Pa. R. Crim. P. [708]; (3) whether appel-
lant’s brief has a fatal defect, Pa. R. A. P. 2119(f); and (4) whether there is a substantial question that the sentence
appealed from is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b).

Id. at 170. “The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court]
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge’s actions were either:
(1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which underlie the
sentencing process.” Commowealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015).
Our courts have “held on numerous occasions that a claim of inadequate consideration of [mitigating] factors does not raise a

substantial question for[] review.” Haynes, supra, at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super. 2014).
Furthermore, “a sentencing court generally has discretion to impose multiple sentences concurrently or consecutively, and a
challenge to the exercise of that discretion does not ordinarily raise a substantial question.” Commonwealth v. Raven, 97 A.3d
1244, 1253 Pa. Super. 2014). Moreover, “bald claims of excessiveness due to the consecutive nature of sentences imposed will not
raise a substantial question.” Commonwealth v. Dodge, 77 A.3d 1263, 1270 (Pa. Super. 2013). Rather, “[t]he imposition of
consecutive, rather than concurrent, sentences may raise a substantial question in only the most extreme circumstances,
such as where the aggregate sentence is unduly harsh, considering the nature of the crimes and the length of imprisonment.”
Moury, supra, at 171-72.
Respectfully, the reviewing court should find that the Defendant has failed to raise a substantial question for review of his

sentence. The Defendant received a standard range sentence at each case. These sentences were consistent with the sentenc-
ing provisions of the Sentencing Code, and they did not conflict with the fundamental norms that underlie the sentencing
process. However, should the Superior Court conclude that there exists a substantial question as to the appropriateness of the
Defendant’s sentencing scheme, the sentences were justified by the totality of the circumstances in this case.

Reasonableness of the Sentences Imposed

With respect to CC# 2018-12609, the Defendant’s sentencing guidelines at Count One (1) - Displaying Obscene/Sexual
Materials, called for a sentence of 6-16 months of imprisonment in the standard range. The Defendant was sentenced to a period
of one (1) to two (2) years of imprisonment, followed by a two (2) year term of probation to commence upon his release from impris-
onment. (Sentencing Transcript (“ST”), held 6/27/19, p. 34). At Count Two (2) - Harassment, the guidelines called for a sentence
of RS-6 months. The Defendant was sentenced to a one (1) year period of probation, to be served consecutively to the term of
probation imposed at Count One (1). (ST, p. 34). Thus, the total sentence at this case number was one (1) to two (2) years of
imprisonment, to be followed by three (3) years of probation.

With respect to CC# 2018-14713, the Defendant’s guidelines at Count One (1) - Terroristic Threats, called for a sentence of
6-16 months of imprisonment in the standard range. The Defendant was sentenced to a period of one (1) to two (2) years impris-
onment, with a consecutive two (2) year period of probation to follow. (ST, p. 27). The Defendant’s guidelines for his conviction at
Count Two (2) - Intimidation of Witnesses, called for a sentence of 12 months of imprisonment in the standard range. The
Defendant was sentenced to a period of two (2) years of probation, which was ordered to run consecutive to the probation imposed
at Count One (1). (ST, p. 28). The court further ordered that the terms of incarceration imposed at each case run consecutively to
one another. (ST, p. 34). The probationary terms imposed at CC# 2018-14713 were ordered to run concurrently with the probation
imposed at CC# 2018-12609.
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Accordingly, the Defendant’s total aggregate sentence was two (2) to four (4) years of imprisonment, followed by four (4) years
of probation. Despite the Defendant’s sentences being squarely within the standard range of the guidelines at each case number,
he contends that the sentences were manifestly excessive and unreasonable because they were “imposed without consideration of
Mr. Brooks [sic] rehabilitative needs, or his nature and characteristics.” (Concise Statement, p. 3).
The Defendant also maintains that this court failed to consider the statutorily required factors under 42 Pa.C.S.A. § 9721,

ignored certain mitigating factors, and focused solely on the seriousness of the offense and the impact on the victim. (Concise
Statement, p. 3). Notwithstanding the fact that the Defendant actually received a standard range sentence at each case, he further
argues that it was unclear whether this court “was aware of the offense gravity scores, his prior record score, what the guideline
ranges were and whether they were considered,” because this court did not explicitly recite the fact that it had reviewed the guide-
lines prior to sentencing. (Concise Statement, p. 3). The Defendant’s claims lack merit.
Initially, the court notes that it had the benefit of a Pre-Sentence Report to aid in its sentencing determination. Pursuant to its

consistent practice, the court carefully reviewed this report three (3) times in preparation for sentencing - once when it first
received the report, then on the day before sentencing, and then again on the morning of the sentencing. (ST, p. 5). Our appellate
court recently has reiterated the presumption afforded by the existence of pre-sentence reports:

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant
information regarding the defendant’s character and weighed those considerations along with mitigating statutory
factors. A presentence report constitutes the record and speaks for itself. In order to dispel any lingering doubt as to
our intention of engaging in an effort of legal purification, we state clearly that sentencers are under no compulsion
to employ checklists or any extended or systematic definitions of their punishment procedure. Having been fully
informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed.

Commonwealth v. Conte, 198 A.3d 1169, 1177 (Pa. Super. 2018) (quoting Commonwealth v. Devers, 519 Pa. 88, 546 A.2d 12, 18
(1988)) (emphasis added).

Turning to the Defendant’s assertion that the record is silent as to this court’s awareness of the relevant guideline information,
this court· represents that it was fully aware of the applicable guidelines in this case, as it is at every sentencing. A “sentencing
court is not required to recite on the record the guideline sentencing range, as long as the record demonstrates the court’s recog-
nition of the applicable sentencing range and the deviation of sentence from that range.” Commonwealth v. Perry, 32 A.3d 232, n.
7 (Pa. 2011). As noted, the court did not deviate from the guidelines, and the record demonstrates this court’s recognition of the
applicable sentencing range by way of the fact that it imposed standard range sentences at each case.
Moreover, notwithstanding the Defendant’s assertions to the contrary, this court spent a significant amount of time weighing all

of the relevant statutory factors in determining the appropriate sentence in this case. 42 Pa. C.S.A. §9721(b). In addition to giving
meaningful consideration to the Defendant’s background, history, and need for rehabilitation, the court also took into account the
arguments of counsel, the victim impact statement, testimony from the Defendant’s family, and the Defendant’s allocution to the
court. (ST, pp. 6-23). All of these factors were further weighed against the seriousness of the offense and the need to protect the
public.
Indeed, the Defendant’s conduct which gave rise to the charges at CC# 2018-12609 is a reprehensible crime, a breach of the

utmost trust that one places in an intimate partner, and a revolting display of the contempt in which the Defendant held victim. For
victim to be at work when she found out -- from a relative no less -- that incredibly graphic photos of her had been posted online
for the world to see was traumatic in and of itself. For victim to have to identify, in open court, pictures of her vagina and her
performing sexual acts only added insult to injury. The court will not rehash its sentencing justification as it provided a lengthy
rationale at the time of sentencing and at the post-sentence motion hearing. (ST, pp. 23-27); (PSM, pp. 5-6). The court will note,
however, that it found the Defendant’s “show of remorse” to be completely disingenuous and self-serving.

The amount of humiliation and trauma that the Defendant has caused victim was best explained by victim herself in her Victim
Impact Statement,3 which was relayed through an investigator:

[Victim] noted that the defendant’s actions have had a devastating affect on her life to date. Initially, she was forced to
quit her job “out of embarrassment” over the pictures which were viewed by many of her co-workers. Additionally, her
10-year old son viewed the pictures which forced them into counseling for a short time. She and her boyfriend “broke-
up” over the photos/videos and she was finally forced into relocating due to the embarrassment and judgement [sic] of
those around her and her son. The move cost her a total of $750 which she was forced to “come up with” to maintain her
“sanity and piece [sic] of mind.”

The Defendant’s criminal conduct surrounding the Facebook posts was serious and concerning standing alone, but then the
Defendant went even further, threatening victim’s life after she had testified at his preliminary hearing, while she was still on the
witness stand. The Defendant did not just utter a single stray threat, he brazenly and repeatedly told victim that he was going to
kill her, in open court, in the presence of law enforcement, with full knowledge (if not intent) that the death threats could prevent
her from providing further testimony against him and from pursuing convictions against him. The Defendant was so “irate” while
he was repeatedly threatening to kill victim that he had to be restrained by a constable and escorted from the room. (TT, pp. 77,
80-81). And yet, even despite law enforcement intervention, he continued making death threats after being placed back in the hold-
ing cell with the other jailers. (TT, p. 77). The Defendant’s inability to restrain himself, even in a court of law, showcases his anger
issues, which further highlights the dangers that he poses to victim and the community as a whole.
The Defendant argues that a lesser sentence was warranted because he is “now 29 years old, has small children with whom

he is involved in their lives and financially supports, and has considerable family support.” (Concise Statement, CC# 2018-14713,
p. 3). While the court did weigh those factors in its sentencing calculus, this court “was only obligated to consider mitigating
circumstances, not to accept or appreciate them.” Commonwealth v. Fullin, 892 A.2d 843, 850 (Pa. Super. 2006). Simply because
mitigating factors were at play did not mean that this court was required to assign them more weight at the expense of other,
more serious concerns that far outweighed any mitigating evidence.
Against this backdrop, the Defendant’s sentencing scheme was not manifestly excessive or unreasonable. The court considered

all of the relevant statutory factors in imposing sentence, and it did not consider one factor to the exclusion of others. Significantly,
a defendant is not entitled to a concurrent sentencing scheme, and the Defendant in this case certainly was not deserving of a
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“volume discount” for committing serious crimes that were separate, distinct, and individually troubling. See Commonwealth v.
Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995) (“The general rule in Pennsylvania is that in imposing a sentence the court has
discretion to determine whether to make it concurrent with or consecutive to other sentences then being imposed or other
sentences previously imposed.”); Commonwealth v. Anderson, 650 A.2d 20, 22 (Pa. 1994) (raising a concern that defendants not be
given “volume discounts” for multiple criminal acts that arose out of one larger criminal transaction).
Ultimately, the Defendant received standard range sentences at each case, and courts have recognized that “where a sentence

is within the standard range of the guidelines, Pennsylvania law views the sentence as appropriate under the Sentencing Code.”
Commonwealth v. Lamonda, 52 A.3d 365, 372 (Pa. Super. 2012); See also Commonwealth v. Cruz-Centeno, 668 A.2d 536 (Pa. Super.
1995), appeal denied, 676 A.2d 1195 (Pa. 1996) (stating combination of PSI and standard range sentence, absent more, cannot be
considered excessive or unreasonable). Accordingly, for all of these reasons, this court respectfully requests that its sentencing
scheme be upheld.

III. CONCLUSION
The Defendant’s allegations of error on appeal are without merit. Based on the foregoing, the Facebook pictures were properly

authenticated. The evidence viewed in the light most favorable to the Commonwealth was sufficient to support the Defendant’s
convictions for Displaying Obscene Materials, Harassment, and Intimidation of Witnesses. The Defendant’s challenge to the
weight of the evidence was not properly preserved for appellate review, and the Defendant’s aggregate sentence was within the
standard range of the guidelines and was reasonable under the circumstances.

BY THE COURT:
/s/Lazzara, J.

Date: January 9, 2020

1 The Defendant was awaiting the receipt of transcripts in this case.
2 Victim testified that the photograph in Commonwealth’s Exhibit 3 was taken on her cell phone and that the Defendant had access
to the picture because he took her cell phone. (TT, p. 47).
3 The court has attached the Victim Impact Statement to this Opinion as “Court Exhibit 1.”

COURT EXHIBIT 1

Victim Impact Statement:
After several days of attempting to contact the victim in this case, she phoned the investigator and was interviewed for the

report. She noted that the defendant’s actions have had a devastating affect on her life to date. Initially, she was forced to quit her
job “out of embarrassment” over the pictures which were viewed by many of her co-workers. Additionally, her 10-year-old son
viewed the pictures which forced them into counseling for a short time. She and her boyfriend “broke-up” over the photos/videos
and she was finally forced into relocating due to the embarrassment and judgement of those around her and her son. The move
cost her a total of $750 which she was forced to “come up with” to maintain her “sanity and piece of mind.”
When asked for a sentencing recommendation, victim believes that the defendant should be sentenced to a 2-3 year sentence

and required to attend and complete anger management classes/therapy. “He needs anger management therapy because he does
this kind of thing all the time.” “He is a very angry man.”

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used
to identify such victims.
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James Monahan v.
Pasta Too Sales, Inc., Pasta Too, Inc., and Ray Piaquadio v.

LTM Line-Stripping, LLC
Summary Judgment—Slip and Fall—Personal Injury

Summary judgment granted against plaintiff where the only evidence established that plaintiff fell on an icy parking lot
due to active and ongoing precipitation.

No. GD 16-24759. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—March 2, 2020

OPINION and ORDER of COURT
This matter was heard on a Motion for Summary Judgment filed by Defendants Pasta Too Sales, Inc, Pasta Too, Inc. and Ray

Piaquadio. Additional Defendant, LTM Line-Stripping, LLC tiled its own Motion for Summary Judgment while joining the
Defendant’s Motion.

Facts
Plaintiff filed a civil complaint regarding injuries he suffered in a slip and fall incident that occurred on January 3, 2015 in the

parking lot of Pasta Too Restaurant. Plaintiff was a driver for Breadworks, and it was his job to make early-morning deliveries to
local restaurants and stores. In order to make a delivery, Plaintiff normally gathers his delivery from inside the back of the truck,
then exits from the passenger door with the delivery in hand. (Monahan Depo. 21). At the time of the accident, Plaintiff was
carrying a brown bag with one hand. As he stepped out of the truck, he slipped on perceived ice and fell forward onto his right
side, sustaining injuries. Id. at 23,25.
Plaintiff testified that weather conditions began to get icy as he was driving his route the morning of the accident. Id. at 19. At

3:00 a.m. when Plaintiff was loading his truck to make his deliveries, he was warned that it would begin to rain ice. Id. at 32.
Plaintiff began to notice the weather on his eighth delivery, and the Defendants’ premises is the 15th delivery. Id. at 18-19. There
was ice on the Defendants’ driveway at the time he slipped and fell while exiting the vehicle, as he perceived slipperiness. Id. at
30,31. He did not observe ice. Id. Significantly, the Plaintiff acknowledged that it was still raining at the time he fell, which he
described as “ice rain.” Id. at 26,32. Plaintiff described himself as getting drenched and freezing after the fall, while restaurant
employees and the police decided whether to move him prior to arrival of the paramedics. Id.
First responders to the incident confirmed the Plaintiff ’s testimony that the weather event was ongoing upon their arrival.

Kevin Trichtinger, a supervisor with Tri-Community Ambulance, was dispatched at 7:40 a.m. The 20-minute ride to the restaurant
was characterized by bad weather and the roads consisted of black ice. (Trichtinger Depo. 10). The freezing rain had begun not
much earlier than 6:30 a.m. Id. at 13. When he arrived at the restaurant, the weather was still freezing rain. Id. at 15,22. Trichtinger
had difficulty reaching the Plaintiff from the front of the building because “there was ice all through the parking lot.” Id. Loading
Plaintiff into the ambulance was challenging because it was “extremely icy.” Id. at 11. Plaintiff was transported to St. Clair Hospital
because they were under a weather emergency and could not go to a more distant hospital. Id. at 11,15. William Hirsch, Mr.
Trichtinger’s partner at Tri-Community Ambulance, similarly testified that the weather conditions consisted of freezing rain at the
time of the call (Hirsch Depo. 11,25). Upon arrival, the conditions were still icy on the ground. Id.

Analysis
In their respective Motions for Summary Judgment, the Defendants and Additional Defendant argue that they were not negligent,

as a landowner has no duty to treat its parking lot or walkways during an ongoing weather event. In support of their motions, they cite
the Superior Court’s decision in Collins v. Philadelphia Suburban Development, 179 A.3d 69 (Pa. Super. 2018), which generally holds
that there is no duty to treat or remove ice until a reasonable time after the cessation of a winter weather event.
In Collins, the plaintiff slipped and fell on an “ice/snow covered sidewalk,” and subsequently sued the property owner. During

the discovery process, the plaintiff acknowledged that “from early that morning to the time of the fall there was a blizzard occur-
ring.” Collins at 71. Videotape evidence of the fall likewise confirmed that it was snowing at the time. Id. The defendant filed a
motion for summary judgment, which the trial court granted based on the hills and ridges doctrine. The doctrine protects an owner
of land from liability for general slippery conditions resulting from ice and snow, where the owner has not permitted the ice and
snow to unreasonably accumulate in ridges or elevations. Id. at 72. The Superior Court affirmed the trial court’s decision.
Specifically, the Superior Court found that “[t]here is no factual dispute that Mr. Collins slipped and fell on ice/snow during an

active blizzard; that is, at a time when ‘generally slippery conditions’ prevailed in the community .... [U]nder prevailing law, a
landowner has no obligation to correct the conditions until a reasonable time after the winter storm has ended.” Id. at 75.
Furthermore, the court found “no support for (the) argument that a landowner has a general affirmative legal duty to [treat] prior
to a winter storm.” Id. at 76.
Defendants herein are entitled to summary judgment for the same reasoning. The Plaintiff himself testified that there was an

active, ongoing snow/ice event occurring at the time of his fall, and Mr. Trichtinger and Mr. Hirsch confirmed the same. Therefore,
consistent with the holding in Collins, there was no duty by Defendants to treat the conditions until a reasonable time after the
storm had ended. See also: Rosatti v. McKinney Properties, No. 2017-0022 (C.P. Centre Co., Jan 22, 2019, Grine, J.); and Beauford
v. Second Nature Landscaping & Construction, No. 20 16-CV-8925 (C.P. Del. Co., Nov. 19, 2018, Green, J.)(following Collins in grant-
ing summary judgment motions where the fall occurred during an active weather event).
Plaintiff argues there remains a question of fact, as the fall may have been caused by Defendants’ failure to treat the parking

lot following an earlier weather event that had ceased prior to the commencement of the storm that was active at the time of
Plaintiff ’s fall. However, the record contains no evidence of prior ice or snow accumulation. It is uncontroverted that the weather
event that was occurring at the time of the Plaintiff ’s fall caused icy conditions. Under Collins, Defendants were under no duty to
remedy the situation until a reasonable time after the evept had ended.

As such, summary judgment is appropriately granted. We therefore enter the following order:

BY THE COURT:
/s/Connelly, J.
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ORDER OF COURT

AND NOW, this 2nd day of March, 2020, upon review of Defendants’ and Additional Defendant’s Motions for Summary
Judgment, the pleadings, briefs and the argument of the parties, is it hereby ORDERED that the Motions are GRANTED.
Plaintiff ’s complaint is dismissed with prejudice as to all defendants.

BY THE COURT:
/s/Connelly, J.

Ang Li-Miller v.
Diane J. Karnavas, DMD d/b/a Karnavas Orthodontics;

and Diane J. Karnavas, DMD LLC d/b/a Karnavas Orthodontics
Summary Judgment—Informed Consent

Partial summary judgment was granted against plaintiff, dismissing the informed consent claims stemming from dental surgery
because the installation of arch braces was not a surgical procedure requiring informed consent.

No. GD 16-019451. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Connelly, J.—July 1, 2020.

OPINION
This case involves a professional liability claim in which the Plaintiff suffered various injuries, including severe root resorp-

tion, destabilization, and non-vitality of her teeth, allegedly as a result of orthodontic treatment received at the hands of
Defendants. Plaintiff ’s Amended Complaint includes counts of alleged professional negligence including dental malpractice and
delayed diagnosis, as well as a count alleging a lack of informed consent. Currently before the court is the Defendant’s Motion for
Partial Summary Judgment as to the informed consent claim, in which the Defendants argue that informed consent claims apply
only to cases involving “surgery.” Specifically, Defendants allege that the orthodontic treatment received, described as mandibu-
lar braces and maxillary arch braces, do not qualify under Pennsylvania law as surgery. Defendants have therefore asked this court
to dismiss the informed consent claim.

DISCUSSION
Initially, the court recognizes that claims for lack of informed consent are limited to cases involving surgical or operative

procedures. “It has long been the law in Pennsylvania that a physician must obtain informed consent from a patient before
performing a surgical or operative procedure.” Morgan v. McPhail, 704 A.2d 617 (Pa. 1997). Conversely, “informed consent...has
not been required in cases involving non-surgical procedures.” Id. Therefore, for the claim of lack of informed consent to remain
in this case, the orthodontic procedure that the Plaintiff underwent must be legally considered to be a “surgical” or “operative”
medical procedure.
In Morgan, supra., the Supreme Court of Pennsylvania was asked to determine if procedures including the administration of an

intercostal nerve block, as well as a steroid injection into the superficial adventitious bursa, were surgical procedures, in order to
determine whether claims for lack of informed consent should survive. Initially, the Court recognized that “[n]either the
Pennsylvania legislature nor courts have defined surgical or operative procedure.” Id. at 619. However, the Court did note two
dictionary definitions of “operate” and “surgery” from various sources.
In Taber’s Cyclopedia Medical Dictionary 1256 (16th ed. 1989), the term “operate” is defined as “[t]o perform an excision or

incision, or to make a suture on the body or any of its organs to restore health.” Black’s Law Dictionary 1442 (6th ed. 1990) defines
“surgery” as “that branch of medical science which treats of mechanical or operative measures for healing diseases, deformities
or injuries.” Black’s further defines “Operation” as “an act or succession of acts performed upon the body of a patient, for his relief
or restoration to normal conditions, by the use of surgical instruments as distinguished from therapeutic treatment by the admin-
istration of drugs or other remedial measures.” Id.
Based at least in part on those respective definitions, the Supreme Court in Morgan held that neither the administration of

an acostal nerve block, nor a steroid injection into the superficial adventitious bursa, were considered “surgical” or “operative”
procedures that would allow for a claim of lack of informed consent.

The procedures involved ... do not fall within the definition of surgical or operative procedures because neither involved
an excision or incision or the use of surgical instruments; rather, they involved the therapeutic administration of drugs.
In fact, the procedures are more closely analogous to the introduction of medication through an intravenous needle or
line because the instant procedures and the intravenous use of medication both involve the use of needles to inject
medication rather than the use of surgical instruments. Courts applying Pennsylvania law have not required informed
consent in cases involving intravenous administration of medication.

Morgan at 619-620.

Relying extensively on the Morgan decision, the Superior Court later held that a root canal is considered a surgical procedure
and reversed a trial court decision that precluded an in formed consent claim from proceeding to the jury. In Perkins v. Desipido,
736 A.2d 608 (Pa. Super. 1999), the plaintiff sued the defendant dentist following a root canal that resulted in an infection and
subsequent extraction of the tooth. Claims of negligence and lack of informed consent were filed, but the informed consent claim
was dismissed by the trial judge following testimony by the defendant in which he described the root canal procedure as follows:

The way that root canal work is done, you must go down the whole length of the tooth and clean it out so you put little
files that we use and put them up there with little rubber stops on the files and have them stop at certain lengths and take
an x-ray ...
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Really most people don’t understand what root canal is. And I will explain it to them. I will explain it in their terms that
there’s a nerve that goes through the center of the tooth. For some reason, or other if that nerve dies, and it starts to hurt
and breaks up, it gets infected. The nerve has to be removed and it has to be cleaned out, flushed, and you have to seal it
with something.

Perkins at 611. The trial court also considered evidence from the Plaintif ’s expert, who agreed “that a root canal was an invasive
procedure where files are used to reach below the gum line to the canal of the tooth for the purpose of excising the infected or dead
nerve tissue.” Id.

Based on that testimony and evidence, the trial court found that a root canal was not a surgical procedure, and dismissed the
plaintiffs claim for lack of informed consent. However, the Superior Court reversed, based on the same evidence.

Certainly no one would argue that the excision of a malignant tumor or even a benign cyst that was causing a patient
discomfort is not a surgical or operative procedure. We discern no difference between the removal of diseased nerve
tissue in the root of a tooth and diseased cell growth in some other part of the body. The trial court placed undue
emphasis on the fact that the gum was not cut into in order to accomplish the desired result of alleviating the patient’s
pain. The dentist must gain access to the affected area by one means or another. The fact that the dentist would use
the least invasive method of treatment available does not diminish the nature of the treatment. Regardless of whether
the dentist goes through the gum or the top of the tooth, we clearly have an invasion into the body involving the use of
a surgical instrument to make an excision in order to relieve discomfort or restore the patient’s health. As such, we
find the procedures here involved fall within the definition of surgical or operative procedures provided by our
Supreme Court in Morgan ...

Id. at 611.

While recognizing that “appellate courts have struggled to define the procedures and practices which implicate informed
consent,” the Superior Court in Valles v. Albert Einstein Med. Center, 758 A.2d 1238 (2000) summarized the state of the law to
that point as follows:

For example, the appellate courts have declined to extend the doctrine to include the administration of drugs, use of tools
or other non-surgical practices ... [Sinclair v. Sinclair v. Block, 633 A.2d 1137 (Pa. 1993)] (informed consent does not apply
to the natural delivery process, which is not a surgical or operative procedure; doctor thus does not have to obtain
patient’s consent to use forceps in delivering a child); [Hoffman v. Brandywine Hospital, 661 A.2d 397 (Pa. Super.
1995](discussing cases in which the courts declined to apply the informed consent doctrine to the administration of ther-
apeutic drugs or radiation treatments). The doctrine thus has been confined to surgical procedures ... Within the context
of surgical or operative procedures, this Court has held that infonned consent applies to the implantation of surgical
devices. [Southard v. Temple Univ. Hosp., 731 A.2d 603 (Pa. Super. 1999), Stover v. Association of Thoracic and
Cardiovascular Surgeons, 635 A.2d 1047 (Pa. Super. 1993).]..

Id. at 1245-1246.

With that background, we must analyze the facts of the matter before the court, with the law as described above. In this case,
the orthodontic procedure that the Plaintiff underwent is described by the Plaintiff as follows:

Braces are used by orthodontists to move a patient’s teeth into a recommended position ... Braces treatment consists of
the cementing of brackets on the teeth of a patient and the placement of metal wires in those brackets to move a patient’s
teeth (and associated structures) to the desired position ... Treatment begins with the placement of light wires and
progresses to the placement of heavier wires, which exert greater forces on patients ... Coils can also be added to exert
greater forces on the patient to create additional space between teeth and to help address malocclusion ... During treat-
ment, dental instruments are used to check for mobility of teeth by applying pressure to teeth to see if they are mobile ...

See: Plaintiff ’s Response to Defendant’s Motion for Partial Summary Judgment, page 2.

Plaintif ’s specific treatment was described as follows:

Plaintiff ’s orthodontic treatment consisted of mandibular arch braces (for two years) and maxillary arch braces (for
three years), followed by fabrication of retainers for both arches ... Throughout this time, Defendant Karnavas oversaw
and administered Defendants’ orthodontic treatment of Plaintiff .. In addition to wire adjustments. Defendant Karnavas
added coils or a coil to create additional space between teeth Nos. 18 and 20 ... During treatment, Defendant Karnavas
also switched from a ‘standard’ wire to a ‘universal’ wire, which provides a patient with a broader smile by splaying the
teeth outward ...

Id. at page 3.

Plaintiff ’s argument primarily relies on the terms “mechanical” and “succession of acts” as used in Black’s Law Dictionary,
to argue that the application of braces represents a mechanical measure for the healing of a disease or injury using a succession
of acts to achieve its goals. Plaintiff argues that orthodontic treatment uses complex instrumentation and mechanical forces to
correct dental deficiencies, and that it is invasive, forceful and impactful.
Defendant argues this case is more in line with Matukonis v. Trainer, 657 A.2d 1314 (Pa. Super 1995), in which the court ruled

that because chiropractors were legally prohibited from performing surgical procedures, chiropractic manipulation could not be
considered a form of surgery. Maturkonis, supra. More recently, a federal court followed Maturkonis, and interpreted Morgan to
limit informed consent to “surgical procedures such as those involving excision, incision or the use of surgical instruments.” Wilson
v. Jin, 2016 WL 8345955 (W.D. Pa. 2016). In lhat case, the court determined that a closed reduction of a fracture is akin to a
chiropractic manipulation, and therefore is not subject to informed consent.
The court agrees with the Defendant’s analysis, and finds the application of mandibular and maxillary arch braces is not a

surgical procedure that requires informed consent be given prior to application of the braces. There was no “incision” or
“excision” involved in this case as set forth in Morgan, supra., and there was no “invasion into the body” as the Superior Court
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found in Perkins. We find that the Plaintiff ’s reliance on the word “mechanical” in the Black’s Law Dictionary definition of
surgery in Morgan is misplaced. The focus of the cases cited above has been more in line with Taber’s Cyclopedic Medical
Dictionary’s definition, which looks at whether the procedure involves excision or incision, with the use of surgical instruments,
which we don’t have here.
As such, we find that the installation of mandibular arch braces is not a surgical procedure that requires informed consent, and

therefore enter the following order:

BY THE COURT:
/s/Connelly, J.

ORDER OF COURT
And now, to wit, this 30th day of June, 2020, upon consideration of Defendant’s Motion for Partial Summary Judgment, any

response thereto, as well as argument of the parties, it is hereby ORDERED that said motion is GRANTED. Plaintiff ’s claim for
Professional Negligence - Informed Consent in Count III of the Amended Complaint is hereby DISMISSED.

BY THE COURT:
/s/Connelly, J.
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Blackhawk Pine Retail, LLC, Plaintiff v.
Winkler FS, LLC, Plaintiff-Intervenor v.

Lozo Enterprises, LLC, Defendant
Preliminary Injunction—Private Nuisance—Public Interest

Preliminary injunction was granted where excessive noise from a commercial neighbor was interfering with plaintiff ’s business
because plaintiff established all six essential prerequisites. Public interest favors the abatement of noise that constitutes
a private nuisance.

No. GD 20-001969. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—August 2, 2020.

OPINION
I. Introduction
a. The Parties

Plaintiff, Blackhawk Pine Retail, LLC, (“Landlord”) is a Delaware limited liability company. Landlord’s address is 240 Riviera
Drive, Brooklyn, Michigan 49230. Landlord owns the Pine Tree Shoppes (“the shopping center”), which is located at 12001 Perry
Highway, Wexford, Pennsylvania 15090. Plaintiff-Intervenor, Winkler FS, LLC. (“Float Spa”) is a Pennsylvania limited liability
company. Float Spa’s address is 12041 Perry Highway, Wexford, Pennsylvania 15090. Float Spa is one of Landlord’s tenants in the
shopping center.

Defendant, Lozo Enterprises, LLC, (“XGolf”) is a Pennsylvania limited liability company, having its principal place of business
at 12045 Perry Highway, Wexford, Pennsylvania 15090. XGolf is also one of Landlord’s tenants in the shopping center.

b. Factual and Procedural Background
On June 26, 2018, Landlord entered into a 10-year lease agreement with Float Spa. Float Spa specifically leased the space in the

shopping center from Landlord in order to provide its clients with a form of stimuli/sensory deprivation therapy. Float Spa’s clients
rest in floatation tanks that are designed to help them reduce stress, pain, and enhance sleep. According to Landlord and Float Spa,
the specific form of therapy that Float Spa provides generally requires virtual silence, although some customers utilize music to
help them relax.

On June 18, 2019, Landlord entered into a lease agreement with XGolf. XGolf specifically leased the space in the shopping
center in order to operate a sports bar with built in golf simulators. XGolf patrons order food and alcoholic beverages while they
drive golf balls against receiving screens ·inside the golf simulators. XGolf leased the space that is immediately adjacent to Float
Spa.

In December of 2019, soon after XGolf opened for business, Float Spa began to notice excessive noise coming from within XGolf
s premises. Float Spa notified both Landlord and XGolf about the noise. Due to the complaints from Float Spa, Landlord filed a
Complaint in Equity and a Motion for Preliminary Injunctive Relief. In its complaint, Landlord alleged one count of breach of
contract and one count of private nuisance. Landlord claims that, by permitting sounds to carry outside of its premises, XGolf is
in violation of its lease agreement with Landlord. Additionally, Landlord claims that the noise generated by XGolf constitutes a
private nuisance as it intentionally and unreasonably interferes with both Landlord’s and other shopping center tenants’ use and
enjoyment of their property. Landlord requested that this Court enjoin XGolf from conducting all business operations until such
time as XGolf is able to contain the noise generated by its business operations within its premises.

Float Spa subsequently intervened and joined in Landlord’s request for preliminary injunctive relief. A preliminary injunction
hearing was held, and the parties presented testimony from several witnesses.

At the hearing, the owners of both Float Spa and ABC photo (another tenant in Landlord’s shopping center) testified that
the use of the XGolf simulators created excessive noise. Several witnesses testified that the sounds were comparable to repet-
itive gun shots. The owners of both Float Spa and ABC Photo also testified at length that the excessive noise from XGolf was
disrupting and adversely affecting their respective businesses. At XGolf ’s request, an acoustical engineer from Roth
Acoustical Associates, LLC assessed the amount of noise generated by the XGolf simulators (“The Roth Report”). The Roth
Report confirmed that the noise generated by XGolf ’s simulators was leaving XGolf ’s premises and could be heard from inside
Float Spa’s premises.

Additionally, Float Spa presented evidence that it took measures on its own to attempt to mitigate the sound problem.
These measures included encouraging more customers to utilize music and ear plugs. Float Spa also closed down its business
altogether for an entire week in order to install sound proofing on its side of the shared wall with XGolf. Float Spa’s efforts
to mitigate the sound were unsuccessful. Moreover, Waynes Hans, the contractor that assisted Float Spa in its efforts, testi-
fied that Float Spa cannot install any more noise mitigation on its side of the shared wall with XGolf without violating ADA
regulations.

Landlord presented evidence that the excessive noise generated by XGolf violated the terms of its lease agreement. The terms
of the lease agreement that XGolf violated are discussed in more detail below. However, simply put, Landlord demonstrated that
the lease agreement precludes XGolf from using any sound producing device that carried sound outside of XGolf ’s premises and
disturbed the quiet enjoyment of any other tenant.

Finally, both Sean Kelly (the owner of Lozo Enterprises) and Jason Parras (XGolf ’s CFO) testified that, while it might be
inconvenient, it would be possible for XGolf to move the simulators and install additional sound proofing measures in order to
mitigate the sound. Jason Parras also testified that at. least one other XGolf location had previously received noise complaints
from neighboring tenants, and XGolf installed additional sound proofing at that location. Sean Kelly and Jason Parras further
testified that XGolf is a “cold weather climate” model. Therefore, XGolf ’s patronage decreases substantially during the spring
and summer.

Based upon the evidence presented at the hearing, this Court issued a Memorandum and Order on May 21, 2020, which granted
Landlord’s and Float Spa’s request for preliminary injunctive relief. On June 22, 2020, XGolf appealed.

II. Errors Complained of on Appeal
XGolf ’s Pa. R.A.P. 1925(b) statement complained of the following purported errors:
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1. The trial court erred in finding that Landlord and Float Spa established all six of the essential prerequisites for obtain-
ing preliminary injunctive relief;

2. The trial court erred in finding that the injunction was necessary to prevent Landlord and Float Spa from suffering
irreparable harm;

3. The trial court erred in finding that greater injury would result from refusing the injunction than from granting it; and

4. The trial court erred in finding that Landlord and Float Spa were likely to succeed on the merits of their claims for
breach of contract and private nuisance.

III. Standard of Review
It is well-settled that “appellate courts review a trial court order refusing or granting a preliminary injunction for an abuse of

discretion.” Summit Towne Ctr., Inc. v. Shoe Show of Rocky Mount, Inc., 828 A.2d 995, 1000 (Pa. 2003) (citations omitted). Appellate
courts do not inquire into the merits of the controversy. Id. Rather, they only examine whether the trial court had reasonable
grounds for its decision. Id. Appellate courts only interfere with the trial court’s decision if it is clear that the trial court misap-
plied or relied upon a palpably erroneous rule of law. Id.

IV. Discussion
When reviewing a request for preliminary injunctive relief, this Court must determine whether the plaintiff has established the

following essential prerequisites:

First, a party seeking a preliminary injunction must show that an injunction is necessary to prevent immediate and
irreparable harm that cannot be adequately compensated by damages. Second, the party must show that greater injury
would result from refusing an injunction than from granting it, and, concomitantly, that issuance of an injunction will not
substantially harm other interested parties in the proceedings. Third, the party must show that a preliminary injunction
will properly restore the parties to their status as it existed immediately prior to the alleged wrongful conduct. Fourth,
the party seeking an injunction must show that the activity it seeks to restrain is actionable, that its right to relief is clear,
and that the wrong is manifest, or, in other words, must show that it is likely to prevail on the merits. Fifth, the party must
show that the injunction it seeks is reasonably suited to abate the offending activity. Sixth and finally, the party seeking
an injunction must show that a preliminary injunction will not adversely affect the public interest.

Summit Towne Ctr., Inc., 828 A.2d at 1001 (citations omitted). A preliminary injunction may only be granted where all of the pre-
requisites are established. See County of Allegheny County v. Commonwealth, 544 A.2d 1305, 1307 (Pa. 1988).

In its first matter complained of on appeal, XGolf argues generally that this Court erred in finding that Landlord and Float Spa
presented sufficient evidence to establish all six of the essential prerequisites for obtaining injunctive relief. In its second, third,
and fourth matters complained of on appeal, XGolf more specifically challenges this Court’s findings that Landlord and Float Spa
established that a preliminary injunction was necessary to prevent immediate and irreparable harm, that greater injury would
result from refusing the injunction than from granting it, and that Landlord and Float Spa were likeiy to succeed on the merits of
their claims for breach of contract and private nuisance. Although XGolf only provides the specific details necessary for a respon-
sive opinion with regard to its second, third, and fourth matters complained of on appeal, for ease of disposition, this Court will
explain why granting the preliminary injunction was appropriate with regard to all six essential prerequisites in order.

First, Landlord and Float Spa established that an injunction was necessary to prevent immediate and irreparable harm that
cannot be adequately compensated by damages. “An injury is regarded as irreparable if it will cause damage which can be esti-
mated only by conjecture and not by accurate pecuniary standard.” West Penn Specialty MSO, Inc. v. Nolen, 737 A.2d 295, 300
(Pa. Super. 1999) (citation and internal quotation omitted). Additionally, Pennsylvania courts have consistently maintained that
continual violations of contractual obligations, the disruption of business relationships, and the “impending loss of business
opportunity or market advantage may be aptly characterized as ... irreparable injur[ies] ... for the purpose of a preliminary
injunction.” The York Group, Inc. v. Yorktowne Caskets, Inc., 924 A.2d 1234, 1242-43 (Pa. Super. 2007) (citations and internal
quotations omitted).

Here, Landlord demonstrated that the noise generated by XGolf has damaged its business relationships with shopping center
tenants, has interfered with Landlord’s ability to manage the shopping center, and constitutes an ongoing violation of its lease
agreement with XGolf. Float Spa established that XGolf ’s excessive noise has caused: 1) frequent customer complaints; 2) the need
to compensate some customers for “floats”; 3) a decrease in the conversion of one-time customers to members (which is necessary
for Float Spa’s business to survive); 4) closures of Float Spa in order to install sound mitigation measures that were not successful
in preventing excessive sounds; and 5) an ongoing dispute and a damaged business relationship between Float Spa and Landlord.
Additionally, Float Spa established that, as a result of the excessive noise, it was in danger of failing to meet revenue targets and
membership conversion requirements that are a part of its franchise agreement. Finally, Float Spa also established that it will not
be able to deliver on its obligations under its Regional Development Agreement with Float Spa’s franchisor.

Although XGolf is correct, at least to a certain extent, that some lost rent or lost profits suffered by Landlord or Float Spa could
be quantifiable and therefore compensable through monetary damages, this Court determined that such damages would not
address Landlord’s problems with existing business relationships, XGolf ’s continual violations of the lease agreement, or
Landlord’s ability to effectively manage the shopping center, all of which could affect Landlord’s ability to retain and attract new
tenants in the future. This Court concluded that the same was true for most of the harms suffered by Float Spa. If XGolf was
permitted to continue its business operations in a manner that allowed excessive noise to carry outside of XGolf ’s premises,
Float Spa’s loss of business, especially in terms of the conversion of one-time customers to members, would likely be impossi-
ble to quantify. Indeed, if Landlord and Float Spa tried to quantify all of their lost business opportunity to recover damages,
XGolf would likely claim that many of these harms are speculative. Thus, this Court correctly found that the first prerequisite
necessary for granting a preliminary injunction was satisfied.

Second, Landlord and Float Spa established that greater injury would result from refusing the injunction than from granting
it, and that the issuance of an injunction will not substantially harm other interested parties. As mentioned above, Float Spa
demonstrated that, in order for its business to survive, it needs to convert one-time customers into members, and the excessive
noise generated by XGolf has made this increasingly difficult. Thus, Float Spa was in danger of going out of business unless the
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noise from XGolf was abated.
In contrast, both Sean Kelly (owner of Lozo Enterprises) and Jason Parras (XGolf ’s CFO) testified that it is possible to move

the golf simulators and to mitigate the excessive noise. Additionally, Jason Parras testified that another XGolf franchise was pre-
viously involved in a similar dispute with a neighboring business and, as a result, sound proofing was added to help mitigate the
noise problem. Moreover, both Sean Kelly and Jason Parras testified that XGolf is a “cold weather climate” business model. As
such, it is less likely that XGolf ’s business would be significantly damaged if it were forced to shut down temporarily, during the
warmer months of the year, in order to make renovations to contain the sounds of XGolf ’s simulators within XGolf ’s premises.
Although COVID 19 restrictions might make renovations more complicated, as of May 1, 2020, “[a]ll commercial construction
projects including new construction, renovation, and repair are authorized to conduct in-person operations,” provided construc-
tion workers adhere to certain guidelines. Governor Tom Wolf, Guidance For Businesses in the Construction Industry,
https://www.governor.pa.gov/wp-content/uploads/2020/04/20200423-Construction-Industry-Guidance.pdf. Additionally, while
Jason Parras testified that XGolf sometimes has personnel travel from South Korea to set up the golf simulators, and this might
be impossible in the immediate future due to current restrictions on international travel, Jason Parras also testified that XGolf
has personnel in the United States that are capable installing the simulators. Therefore, despite the hardships that many busi-
nesses have suffered due to COVID 19 restrictions, including Float Spa, it is possible for XGolf to begin the necessary renovations
to contain sound while the weather remains warm and XGolf ’s business would naturally be slow.

XGolf also argues that both Landlord and Float Spa are more established businesses. XGolf claims that, because it is a newer
business, enjoining its business operations less than a year after it opened would produce greater harm. Specifically, XGolf main-
tains that installing additional sound proofing would be akin to a second build out that would cause XGolf financial hardship.
XGolf ’s arguments are unpersuasive for at least two reasons: 1) Float Spa has only been in the shopping center for one year prior
to XGolf ’s opening, and therefore, Float Spa is also a relatively new business, which is also in danger of having to close its doors
if the excessive sounds emanating from XGolf ’s premises are not abated; and 2) XGolf ’s lease agreement with Landlord requires
that any sound generated by XGolf ’s business operations must be contained within XGolf ’s premises. XGolf cannot avoid its
obligations under the lease agreement merely because it is a new business that failed to include adequate sound proofing in its
original build out. The fact that installing additional soundproofing might be expensive is of no moment. As already mentioned,
XGolf was supposed to address the issues with soundproofing when it built out its space the first time. Thus, any financial harm
XGolf might suffer by having to install additional soundproofing in order to comply with the terms of its lease is the result of
XGolf ’s own negligence. Accordingly, this Court correctly found that the second prerequisite necessary for granting a prelimi-
nary injunction was satisfied.

Third, Landlord and Float Spa established that a preliminary injunction will properly restore the parties to the status quo that
existed immediately prior to the alleged wrongful conduct. “The status quo to be maintained by a preliminary injunction is the last
actual, peaceable and lawful noncontested status which proceeded the pending controversy.” Allegheny Anesthesiology Associates,
Inc. v. Allegheny general Hosp., 826 A.2d 886, 894 (Pa. Super. 2003) (citation omitted). At the preliminary injunction hearing, the
owners of Float Spa, and ABC Photo’s Que Navaeah (who has been a tenant of the shopping center for over 20 years), testified that
there were no problems with excessive noise before XGolf began its business operations in December of 2019. Additionally, XGolf ’s
lease agreement with Landlord requires XGolf to prevent sounds from carrying outside of XGolf ’s premises. Thus, in this case the
status quo between the parties was maintained by requiring XGolf to contain the sounds generated by its golf simulators, and by
forcing XGolf to comply with the terms of its lease agreement with Landlord. See Id. (holding that the status quo between parties
is maintained by enforcing compliance with contractual obligations). Therefore, this Court correctly found that the third prereq-
uisite necessary for granting preliminary injunctive relief was met.

Fourth, and most importantly, Landlord and Float Spa established that the activity they seek to restrain is actionable, and that
their right to relief is clear, or, in other words, that they are likely to prevail on the merits. Landlord argued that, by permitting
sound to carry outside of XGolf ’s premises, and by generating excessive noise that disturbs other shopping center tenants, XGolf
violated the terms of its lease agreement.

The relevant provisions of the lease agreement are as follows. Subparagraph 14(b) of the lease provides that,

Tenant shall not commit or suffer to be committed any waste upon the Premises or any nuisance or other act or thing
which may disturb the quiet enjoyment of any other tenant in the Building in which the Premises may be located, or in
the Shopping Center. Tenant shall not use or permit to be used, any medium that might constitute a nuisance, such as
loud speakers, sound amplifiers, phonographs, radios, televisions, or any other sound producing device which will carry
sound outside the Premises. Tenant may use these devices on the inside of the Leased Space if they are used in a respon-
sible and reasonable manner.

Subparagraph 3(b) of the lease agreement further provides that,

Tenant shall additionally comply with all rules and regulations as may be adopted, from time to time, by Landlord with
respect to the Premises and the operation of the Shopping Center. The rules and regulations currently applicable to the
Premises and Shopping Center are attached hereto as Exhibit “E”.

At the time XGolf signed the lease with Landlord, the rules and regulations attached as Exhibit “E” provided that,

Loud speakers, speakers, televisions, phonographs, radios, “Christmas” lights, flashing lights or other similar devices
shall not be used in a manner so as to be heard or seen outside the Premises without prior written consent of Landlord.

Additionally, subparagraph 3(d) of the lease provides that XGolf “shall not for any of Tenant’s uses, use the Premises in violation
of any existing exclusive uses or prohibitions granted to any other tenant of the Shopping Center.” The prohibitions referenced by
subparagraph 3(d) were set forth in Exhibit “N”, which was attached to the lease at the time XGolf signed the agreement. Exhibit
“N” prohibits the use of XGolf ’s premises for “any unlawful use, or use that creates a nuisance.” Furthermore, subparagraph 3(e)
provides that any violations of subparagraph 3(b) or 3(d) constitute material default of the lease, which entitles Landlord to reme-
dies, including injunctive relief.

Lastly, Exhibit “B”, which was also attached to the lease at the time XGolf and Landlord concluded the agreement, provides that
XGolf accepted “the Premises in an ‘as is’ condition with the exception that Landlord will install fifteen tons of new HVAC.” Exhibit
“B” also states that “the Landlord has no obligation to make any additions, alterations, or improvements to the Premises during
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the term hereof.”
Given the clear terms of the lease agreement as set forth above, and considering the evidence presented at the preliminary

injunction hearing regarding the excessive noise generated by XGolf, which was disturbing the neighboring tenants in the shop-
ping center, Landlord demonstrated that XGolf was in violation of the lease. The lease requires XGolf to contain all sounds gener-
ated by its business operations within XGolf ’s premises. Evidence presented during the hearing established that XGolf was at all
times aware that its business operations were likely to produce sound that might carry outside of its premises. Since XGolf accepted
the property in “as is” condition, and because the lease provides that Landlord had no obligation to make any alterations to the
premises beyond installing fifteen tons of new HVAC, XGolf should have included sound mitigation measures in the original build
out of the premises in order to ensure that it could comply with the terms of its lease once it opened for business. Because XGolf
failed to include such measures in the original build out of its premises, it is responsible for bringing itself into compliance with
the lease agreement. Accordingly, this Court correctly concluded that Landlord demonstrated that the conduct it seeks to restrain
is actionable, and that it is likely to succeed on the merits with regard to its claim against XGolf for breach of contract.

Float Spa and Landlord further argued that the excessive noise generated by XGolf constitutes a private nuisance. The
Commonwealth of Pennsylvania has adopted Section 822 of the Restatement (Second) of Torts as the standard for determining the
existence of a private nuisance. See Kembel v. Schlegel, 478 A.2d 11, 14 (Pa. Super. 1984 ). Section 822 of the Restatement (Second)
provides as follows:

One is subject to liability for a private nuisance if, but only if, his conduct is a legal cause of an invasion of another’s inter-
est in the private use and enjoyment of land, and the invasion is either

(a) intentional and unreasonable, or

(b) unintentional and otherwise actionable under the rules controlling liability for negligent or reckless conduct, or
for abnormally dangerous conditions or activities.

(1979). Additionally, “[t]here is liability for a nuisance only to those to whom it causes significant harm, of a kind that would be
suffered by a normal person in the community or by property in normal condition and used for a normal purpose.” Restatement
(Second) of Torts § 821F ( 1979). The comments to section 821F state that “[t]he standard for the determination of significant char-
acter is the standard of normal persons or property in the particular locality. If normal persons living in the community would
regard the invasion in question as definitely offensive, seriously annoying or intolerable, then the invasion is significant.” Id.

At the preliminary injunction hearing, the owners of Float Spa and ABC Photo testified that the sounds emanating from the golf
simulators in XGolf were comparable to gun shots. They also testified that these sporadic and loud sounds were continually
disrupting their businesses. XGolf argues that Float Spa is hypersensitive, as its business requires virtual silence. However,
XGolf ’s argument is unpersuasive because the sound of sporadic gun shots would likely be definitely offensive, seriously
annoying, or intolerable to normal persons living in the community. Thus, the sounds generated by XGolf, coupled with the
continual disruption of the neighboring businesses, amounts to a significant harm. Moreover, at the time XGolf rented the
premises from Landlord, Float Spa was already an existing tenant in the shopping center. Given that XGolf was aware of the
nature of Float Spa’s business, and that XGolf knew it was renting the space immediately adjacent to Float Spa, XGolf cannot
contend that Float Spa is hypersensitive.

As previously discussed, there was also evidence presented at the preliminary injunction hearing that showed that XGolf was
at all times aware of the noise generated by its golf simulators. XGolf corporate knew that another XGolf franchise had previously
experienced problems with noise, and that additional sound proofing was necessary at that location in order to fix the problem.
After XGolf opened for business in Landlord’s shopping center, Float Spa notified both Landlord and XGolf about the excessive
noise, but XGolf did not take action to abate the noise. Because XGolf knew about the problem, and because XGolf could have taken
measures to mitigate the problem but did not, XGolf ’s conduct amounts to an intentional and unreasonable invasion of another’s
interest in the private use or enjoyment of their property. Thus, this Court correctly concluded that Float Spa and Landlord estab-
lished that they are likely to succeed on the merits with regard to their claim for private nuisance.

Fifth, Landlord and Float Spa established that the injunction was reasonably suited to abate the offending activity.
“Pennsylvania courts sitting in equity have jurisdiction to prevent the continuance of acts prejudicial to the interest of individual
rights, including the authority to enjoin wrongful breaches of contract where money damages are an inadequate remedy.” Santoro
v. Morse, 781 A.2d 1220, 1229 (Pa. Super. 2001). In this case, an injunction requiring XGolf to temporarily shut down its business
operations in order to comply with the terms of its lease agreement with Landlord, and to prevent the noise that is interfering with
the neighboring tenants in the shopping center, was reasonably suited to abate the offending activity. See The York Group, Inc., 924
A.2d at 1244 (holding that enforcing compliance with contractual obligations is a measure reasonably suited to the abate offend-
ing activity in the context of granting a preliminary injunction). Accordingly, this Court correctly concluded that the fifth prereq-
uisite necessary for granting a preliminary injuncted was satisfied.

Sixth, Landlord and Float Spa established that the injunction would not adversely affect the public interest. Here, the public
interest favors the enforcement of clear and unambiguous provisions in a binding lease agreement. Additionally, the public inter-
est favors the abatement of excessive noise that constitutes a private nuisance. XGolf cannot continue to damage the business rela-
tionships between Landlord and other shopping center tenants, disrupt the neighboring businesses, and avoid compliance with the
terms of its lease agreement, merely because installing additional sound proofing is inconvenient or expensive. This is especially
so because XGolf should have installed adequate soundproofing when it conducted the original build out of its premises, since
XGolf was aware of both the potential noise problem and its obligations to contain noise under the lease agreement. Accordingly,
this Court correctly concluded that the sixth and final prerequisite for granting a preliminary injunction was met.

V. Conclusion
Given the facts discussed above, this Court reasonably concluded that Landlord and Float Spa established all six of the essen-

tial prerequisites necessary for obtaining preliminary injunctive relief. Therefore, this Court’s May 21, 2020 Order, which granted
the preliminary injunction, should be affirmed.

BY THE COURT:
/s/Ward, J.

Dated: 08/02/2020
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Andrea Avery v.
Brandon Cercone and Harry Spadafora

New Trial—Jury Awards

Refusal to grant a new trial because jury’s award of $0 for pain and suffering was not against the weight of the evidence
such that it shocked the conscience of the trial court.

No. GD 13-22334. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.—August 7, 2020.

OPINION
Plaintiff Andrea Avery was in an automobile collision on February 1, 2012. She sued for personal injuries allegedly sustained

in the collision. In September of 2018, a jury awarded her damages of $8,500 for past lost earnings but $0 for pain and suffering.
Before dismissal of the jury, counsel for defendant Harry Spadafora asked for a sidebar conference. He expressed concern that
this verdict could be reversed on appeal and asked if I would have the jury reconsider its award of $0 for pain and suffering. I
granted his request, asked the jury to continue deliberating and to let me know if the jury wanted to be reinstructed on pain and
suffering. The jury deliberated further and returned with a verdict of $8,500 for past lost earnings and $10,000 for pain and
suffering for a total verdict of $18,500.

Ms. Avery appealed the jury’s $18,500 verdict to the Superior Court of Pennsylvania. In a reported decision, the Superior Court
determined that I made an error by not accepting the jury’s original verdict of $8,500. See Avery v. Cercone, 2019 Pa.Super. 366,
255 A.3d 873. The Superior Court vacated the $18,500 verdict, reinstated the original $8,500 verdict and remanded the case to me
for a determination on whether a new trial is warranted because the jury’s award of $0 for pain and suffering “is against the weight
of the evidence such that it shocks the conscience of the trial court.” Id. at 225 A.3d 873, 879. On May 11, 2020, I ruled that the
jury’s original verdict of $8,500 for past lost earnings and $0 for pain and suffering is not against the weight of the evidence and
does not shock my conscience. Hence, I denied Ms. Avery’s request for a new trial. Ms. Avery entered judgment on the $8,500
verdict and timely field another appeal to the Superior Court of Pennsylvania and a Concise Statement of Matters Complained of
on Appeal. The rest of this Opinion addresses the errors Ms. Avery alleges that I made in her Concise Statement of Matters
Complained of on Appeal.

Ms. Avery contends that my decision to deny her a new trial, when the jury awarded her $8,500 for lost wages but $0 for pain
and suffering, is erroneous. See Statement of Matters Complained of on Appeal, ¶ nos. 1 and 2. During the trial, Ms. Avery argued
that, on February 1, 2012, she suffered a brain injury when her car was struck from behind by a pick-up truck driven by
Mr. Spadafora.1

However, she had previously sustained a brain concussion when a van backed into her as she walked through a parking lot at
her workplace on August 12, 2011. The impact knocked her off of her feet, and her head hit hard against the paved surface of the
parking lot. She lost consciousness for a brief period. Her symptoms from the concussion were bad headaches, confusion and dizzi-
ness. See transcript of Jury Trial, September 6-18, 2018 (“T” hereafter), Vol. IV, p. 86. James Valeriano, M.D., a neurologist who
treated Ms. Avery for the August, 2011 concussion, expected it to resolve in two to three months. T, Vol. III, p. 392. However, five
months later, on January 10, 2012, Dr. Valeriano found Ms. Avery’s symptoms had not improved. Id., pp. 392-393. On February 1,
2012, the date of the collision with Mr. Spadafora, Ms. Avery still had headaches and dizziness from her August 12, 2011 brain
concussion (T, Vol. IV, pp. 94-95) as well as future appointments with a chiropractor, Dr. Valeriano and a rehabilitation center for
balance therapy. T, Vol. IV, pp. 149-150.

The police were not called to the scene of the February 1, 2012 collision with Mr. Spadafora, and Ms. Avery declined Mr.
Spadafora’s offer to call the paramedics. She drove herself to the cemetary (she was driving in a funeral procession when the
collision occurred), and later that day she drove herself to a hospital emergency room. There, Ms. Avery reported no loss of
consciousness, no memory loss and no confusion, and she did not appear to be in distress. See Cercone trial exhibit no. 4. She
complained of head and neck pain and had concussion symptoms. Id. On February 22, 2012, after an office visit, Dr. Valeriano noted
that the February 1, 2012 collision with Mr. Spadafora “substantially flared up problems.” On February 23, 2012, Ms. Avery was
released to return to work part time four hours a day, but her employer could not accommodate her working less than eight hours
per day. On February 29, 2012, Ms. Avery hit her chin on the frozen ground, when her two hundred pound dog that she was walk-
ing on a leash, suddenly lunged in the direction of another animal. This fall increased Ms. Avery’s headaches and dizziness. See T,
Vol. IV, pp. 181-186. On April 5, 2012, Ms. Avery returned to working eight hours a day, after losing approximately $8,500 in earn-
ings between February 1, 2012 and April 5, 2012. Over the next four and a half years, Ms. Avery received no medical treatment
that she attributes to the collision with Mr. Spadafora.

In Davis v. Mullen, the Pennsylvania Supreme Court set forth the appropriate analysis for a trial judge’s determination to grant
a new trial when a jury in a personal injury case awards medical expenses but no pain and suffering. 565 Pa. 386, 773 A.2d 764
(2001). “[T]he existence of compensable pain is an issue of credibility and juries must believe that plaintiffs suffered pain before
they compensate for that pain.” Id., 773 A.2d at 769 (citations omitted). A jury verdict should not be disturbed if the trial judge has
“a reasonable basis to believe that: (1) the jury did not believe the plaintiff suffered any pain and suffering and/or (2) that a pre-
existing condition or injury was the sole cause of the alleged pain and suffering.” Id. at 767 and 770. A trial judge may find a jury’s
verdict is against the weight of the evidence and award a new trial when the verdict “shocks the conscience” or “sense of justice”
of the trial judge. Burnhouse v. Bumberger, 745 A.2d 1256, 1260-1261. While the verdicts in these appellate cases were only for
medical expenses, the same analysis should be applicable to Ms. Avery’s verdict for only lost earnings. In either circumstance,
a jury has determined the defendant’s negligence caused the plaintiff harm, but decided to limit damages to the plaintiff ’s
economic losses.

There was a reasonable basis for Ms. Avery’s jury to disbelieve she experienced pain and suffering. She declined to have para-
medics come to the scene, she was able to drive herself to the burial and, later, to the emergency room, where the observation that
she had concussion symptoms was unsupported by an objective test. While Dr. Valeriano noted her symptoms substantially flared
up, this also was unsupported by any objective test. Hence, the jury’s decision on the existence of pain and suffering was an issue
of Ms. Avery’s credibility. The concussion symptoms at the emergency room and the flare up noted by Dr. Valeriano are based on
representations made by Ms. Avery. From my observations of the trial, the jury had a reasonable basis to believe either that Ms.
Avery did, or did not, experience pain and suffering. Since the jury also may have concluded the injuries Ms. Avery suffered were



pagE 161 volume 168  no.  25

insignificant, it also had a reasonable basis to believe Ms. Avery’s “discomfort was the sort of transient rub of life for which
compensation is not warranted.” Majczyk v. Oesch, 2001 Pa.Super. 378, 789 A.2d 717, 726.

There also is a reasonable basis for Ms. Avery’s jury to believe a preexisting injury was the sole cause of the alleged pain and
suffering. The symptoms from Ms. Avery’s August 12, 2011 concussion had not resolved as quickly as expected, requiring ongoing
treatment at the time of the collision with Mr. Spadafora. Other than her visit to the emergency room, the medical treatment for
concussion symptoms she received afterward had been prescribed for the August 12, 2011 injury. The jury reasonably could have
believed that the headaches complained of after the collision with Mr. Spadafora were caused by either her August 12, 2011 injury
or the February 29, 2012 fall while walking her dog.

Apparently, the jury believed that Mr. Spadafora was the cause of medical professionals recommending Ms. Avery not work part
time until February 23, 2012 and full time until April 5, 2012, but it disbelieved he caused her compensable pain and suffering.
While this may seem inconsistent, it is authorized by the weight of the evidence analysis of the Pennsylvania Supreme Court.
Looking at the entire picture that I saw while presiding over the trial, the award of no pain and suffering damages does not shock
my conscience or my sense of justice. Therefore, my decision that the verdict was not against the weight of the evidence was
correct.2

Ms. Avery also contends that I made errors in granting Mr. Spadafora’s Motion in Limine to exclude testimony and evidence of
Plaintiff ’s expert (Dr. Randall Benson) as to Diffusion Tension Imagining (DTI). See Statement of Matters Complained of on
Appeal, ¶3. The Superior Court declined to address this topic, allowing Ms. Avery to reassert it in this second appeal. See 225 A.3d
873 at 883. I fully addressed this topic in my Opinion filed on April 4, 2019 at pages 7 to 9. Hence, no further explanation shall be
made in this Opinion. The situation is the same with Ms. Avery’s contention that I made errors in granting Mr. Cercone’s Motion
in Limine to preclude testimony of Tri-Rivers Consulting Service. See Statement of Matters Complained of on Appeal, ¶4. The
Superior Court declined to address this topic as well, allowing Ms. Avery to reassert it in this second appeal. It is addressed at
pages 5 to 6 in my April. 4, 2019 Opinion, and no further explanation shall be made in this Opinion. Ms. Avery’s final contention is
that I made an error by denying her Motion in Limine to preclude testimony of Wayne A. Evron, M.D. Ms. Avery, however, has
waived this issue by not including it in her original Motion for Post-Trial Relief and her original Statement of Matters Complained
of on Appeal. See Pa.R.C.P. no. 227.1(b)(2) and Pa.R.A.P. 1925(b)(4)(vii).

BY THE COURT:
/s/Hertzberg, J.

1 The pick-up truck was owned by Brandon Cercone, and Ms. Avery sued him along with Mr. Spadafora. The jury found Mr. Cercone
was not negligent, and the Superior Court affirmed.
2 In Ms. Avery’s Statement of Matters Complained of on Appeal, she also contends the verdict was erroneous because the jury failed
to award her damages for future medical expenses and future loss of earning capacity. These arguments were waived because
Ms. Avery failed to make them in her original Motion for Post-Trial Relief and her original Statement of Matters Complained of on
Appeal. See Pa.R.C.P. no. 227.1(b)(2) and Pa.R.A.P. no. 1925(b)(4)(vii).
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Commonwealth of Pennsylvania v.
Jerrard Anthony Williams

Criminal Appeal—POSS/PWID—Commonwealth Appeal—Suppression—Waiver—Confidential Informant—
Failure to Corroborate CI Tip—1925 Statement

No. CC 201906682. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—March 2, 2020.

OPINION
Jerrard Williams (hereinafter referred to as, “Williams”), was charged with two (2) counts of possession with intent to deliver

a controlled substance (35 Pa.C.S. § 780-113(a)(30)), two (2) counts of possession of controlled substance by person not registered
(35 Pa.C.S. § 780-113(a)(16)), one (1) count of criminal use of communication facility (18 Pa.C.S. § 7512(a)), and one (1) count of
possession of marijuana (35 Pa.C.S. § 780-113(a)(31)). The charges arose from an investigation into the sale of illicit narcotics,
which culminated in Williams’ arrest on February 5, 2019. Williams thereafter filed a pretrial motion to suppress the evidence
obtained as a result of that investigation. At the conclusion of a suppression hearing held on October 29, 2019, this Court granted
Williams’ suppression motion and the Commonwealth thereafter filed the instant appeal. The facts surrounding Williams’ arrest
are summarized below.

In February 2019, Jonathan Shaffer, a narcotics agent with the Pennsylvania Office of Attorney General, received information
from a confidential informant indicating that Williams was selling heroin in the City of McKeesport and was using a specific mobile
telephone number to conduct his drug transactions. Posing as a prospective drug buyer, Agent Shaffer began communicating with
Williams via text message using the telephone number provided by the informant. The two men never spoke, but eventually agreed
to meet at Bubba’s Bar in the City of McKeesport to conduct a narcotics transaction.

On the afternoon of February 5, 2019, Agent Shaffer arrived at Bubba’s Bar and pulled to the rear of the bar. Moments later,
Williams emerged from the back door of the establishment and approached Agent Shaffer’s vehicle. As Williams approached his
vehicle, Agent Shaffer summoned backup officers to move in and effectuate the arrest. Assisting officers subsequently converged
on Agent Shaffer’s vehicle, identified themselves, and ordered Williams to the ground. Williams attempted to flee on foot but was
tackled by Shaffer before he could escape. During a search incident to arrest, officers recovered heroin, cocaine, and an Apple
iPhone from Williams’ person. When Agent Shaffer dialed the telephone number he had used to communicate with Williams in the
days leading up to the arrest, Williams’ iPhone rang while displaying Agent Shaffer’s telephone number.

On October 4, 2019, Williams filed a pretrial motion to suppress the narcotics seized during his arrest in which he argued
that the information Agent Shaffer received from the confidential informant was tantamount to an anonymous tip which did not
constitute adequate reasonable suspicion to warrant an investigatory detention. Relying primarily on the Pennsylvania Supreme
Court’s decision in, Com. v. Goodwin, 750 A.2d 795 (Pa. 2000), Williams argued that Agent Shaffer’s failure to corroborate the
information he received from the confidential informant rendered that information unreliable. Accordingly, Williams argued,
Agent Shaffer lacked reasonable suspicion to conduct the investigatory stop that led to Williams’ arrest.

A suppression hearing was held before this Court on October 29, 2019, after which this Court properly granted Williams’
suppression motion and issued an order prohibiting the Commonwealth from introducing into evidence the narcotics seized
from Williams during his arrest. On November 6, 2019, the Commonwealth filed its notice of appeal and thereafter filed its
concise statement of matters complained of on appeal pursuant to 1925(b) on November 13, 2019.

In its 1925(b) statement, the Commonwealth raises a single claim of error. Specifically, the Commonwealth asserts that this
Court erred in granting Williams’ pretrial motion to suppress the evidence obtained as a result of his February 5, 2019, arrest. In
support of its claim, the Commonwealth argues that the text message exchanges between Williams and Agent Shaffer established
probable cause for Agent Shaffer to believe that Williams was in possession of narcotics at the time of his arrest.

Questions concerning the admissibility of evidence lie within the sound discretion of the trial court and a reviewing court
will not reverse the court’s decision on such a question absent a clear abuse of discretion. Com. v. King, 959 A.2d 405, 411
(Pa.Super. 2008). Abuse of discretion is not merely an error of judgment, but rather where the judgment is manifestly unrea-
sonable, where the law is not properly applied, or where the record shows that the action is a result of partiality, prejudice, bias,
or ill will. Id. Furthermore, it is not sufficient for an appellant to simply allege that a trial court erred with respect to an evi-
dentiary ruling, an appellant must set forth sufficient facts to identify all relevant issues for the trial judge. Pa.R.A.P.
1925(b)(4)(ii).

The claim raised by the Commonwealth in the instant appeal does not warrant consideration because it is both procedurally and
substantively deficient. Initially, the Commonwealth has waived its challenge to this Court’s pretrial evidentiary ruling because its
1925(b) statement lacks sufficient specificity. Pa.R.A.P. 1925(b)(4)(ii) provides that an appellant’s statement of errors complained
of on appeal, “shall concisely identify each ruling or error that the appellant intends to challenge with sufficient detail to identify
all pertinent issues for the judge.” In its 1925(b) statement, the Commonwealth merely expresses disagreement with this Court’s
decision to grant Williams’ suppression motion. The Commonwealth cites no case law, nor does it offer material facts supporting
its claim of error. As such, the Commonwealth has failed to comply with the requirements of Pa.R.A.P. 1925(b)(4)(ii) and has there-
fore waived its claim. See Com. v. Oliver, 2015 Pa.Super. 261 (2015); Com. v. Freeman, 2015 Pa.Super. 252 (2015) (any issues not
raised in a 1925(b) statement will be deemed waived).

Assuming that the Commonwealth had not waived its claim, the claim would nonetheless fail on substantive grounds, as the
Commonwealth has adduced no evidence establishing that this Court’s evidentiary ruling was manifestly unreasonable, that the
law was not applied properly, or that this Court’s ruling was the result of partiality, prejudice, bias, or ill will. Com. v. Thompson,
2014 Pa.Super. 106 (2014); Com. v. King, 959 A.2d 405, 411 (Pa.Super. 2008). In its 1925(b) statement, the Commonwealth points to
no error; it merely expresses disagreement with this Court’s decision to grant Williams’ motion to suppress. As the Commonwealth
has not asserted its claim with sufficient specificity, nor established that this Court abused its discretion in granting Williams’
suppression motion, the claim does not warrant relief.

BY THE COURT:
/s/Cashman, J.

Dated: March 2, 2020
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Commonwealth of Pennsylvania v.
Shamar Tatum

Criminal Appeal—VUFA—Suppression—Lack of Reasonable Suspicion

Because officers had arrested the defendant three weeks previously for being a person not to possess a firearm,
the officers had reasonable suspicion of criminal activity upon seeing an outline of a gun.

No. CC 201811556. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 9, 2020.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201811556) with one count each of carrying a firearm without a license,1

person not to possess a firearm,2 and resisting arrest.3 On March 27, 2019, a suppression hearing was held after which the Trial
Court took the matter under advisement. On April 25, 2019, the Trial Court denied the motion to suppress. On May 31, 2019,
Appellant filed a “Motion to Reconsider the Denial of Motion to Suppress” which was denied by the Trial Court on June 4, 2019.

On August 13, 2019 Appellant immediately proceeded to a jury trial, and that same day was convicted on all counts.
On November 4, 2019, the Trial Court sentenced Appellant as follows:
Count one: carrying a firearm without a license - three to six years’ incarceration with a boot camp recommendation;
Count two: person not to possess a firearm - two to four years’ incarceration to run concurrent to the period of incarceration

imposed at count one;
Count three: resisting arrest - two years’ probation to be served consecutive to the period of incarceration imposed at count one.
No post sentence motions were filed.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claim is set forth below exactly as Appellant presented it:

I. The trial court erred in not suppressing the evidence when the police officers had no reasonable suspicion that Mr.
Tatum had committed a criminal offense. Our Supreme Court recently emphasized that reasonable suspicion means the
officer must reasonably suspect that an individual is committing or has committed a criminal offense. Commonwealth v.
Hicks, 208 A.3d 916, 933 (Pa. 2019). The Court stated that “a police officer may [not] infer criminal activity merely from
an individual’s possession of a concealed firearm in public.” Id. at 936. Thus, the fact that a person is carrying a firearm
cannot form by itself a “particularized and objective basis for suspecting the particular person stopped of criminal
activity.” Id. at 939 (citing U.S. v. Cortez, 449 U.S. 411, 417-418 (1981)).

FINDINGS OF FACT
On August 15, 2018, Pittsburgh police officer Robey, along with officers McGee, Anderson, Mammarelli, and Baker were on

patrol on Chauncey Drive in the Hill District area of Pittsburgh. Chauncey Drive is a known high crime area, notorious for drugs,
guns, and crimes of violence. They observed Appellant, who they had arrested three weeks prior for a firearms offense, walking
down the street. (S.H.T. 31-34).4 Officer McGee had a clear and unobstructed view of Appellant and saw what he believed to be a
firearm in Appellant’s gym shorts. (S.H.T. 34, 38). Officer McGee observed Appellant begin to “blade his body,” turning toward the
left, moving the suspect side of his body away from the officer. Officer McGee observed a large rectangular object swinging from
his waistband area of his thin gym shorts, which he believed from his training and experience to be a firearm. Specifically, the
bulge in his shorts was consistent with the slide of a firearm. (S.H.T. 38-39, 42).

Appellant turned in between two buildings into a courtyard area. The officers pulled their unmarked police vehicle over and
approached Appellant identifying themselves as police officers. Appellant looked over his shoulder and observed the officers. He
was told to stop, but Appellant began to “sprint” toward Bedford Avenue and a flight of public steps. Appellant then jumped the
entire set of steps and fell to the ground hitting his head against a parked vehicle. The firearm fell out of his gym shorts at that
time. Appellant continued to flee but was apprehended and taken into custody shortly thereafter. (S.H.T. 38, 40-41). The firearm
was recovered and secured by Officer Mammarelli. (S.H.T. 41).

Appellant was charged as noted hereinabove.

DISCUSSION
Appellant alleges in his sole claim that the Trial Court erred in denying his motion to suppress. This claim is without merit.
The Pennsylvania Supreme Court has enunciated the standard of review for a trial court’s denial of a motion to suppress as follows:

Our standard of review in addressing a challenge to a trial court’s denial of a suppression motion is whether the factual
findings are supported by the record and whether the legal conclusions drawn from those facts are correct . . . . [W]e must
consider only the evidence of the prosecution and so much of the evidence of the defense as remains uncontradicted when
read in the context of the record as a whole. Those properly supported facts are binding upon us and we may reverse only
if the legal conclusions drawn therefrom are in error.

Commonwealth v. Thompson, 985 A.2d 928, 931 (Pa. 2009) (citations and quotations omitted).
Specifically, Appellant alleges that the Trial Court erred in denying the motion to suppress because the police officers had no

reasonable suspicion to believe Appellant had committed a criminal offense, relying on Commonwealth v. Hicks, 208 A.3d 916 (Pa.
2019) and U.S. v. Cortez, 449 U.S. 411 (1981). Appellant argues that police officers cannot assume criminal activity purely from an
individual’s possession of a concealed firearm in public.

On April 25, 2019, the Trial Court issued the following findings of fact and conclusions of law with respect to this matter.
Specifically, the Trial Court stated the following in support of its denial of Appellant’s suppression motion:

This area was an area well-known for dangerous criminal activity, homicides, shootings, open-air drug trafficking,
possession of weapons, and numerous citizen complaints to that effect. On this date at approximately 6:21 p.m. the
officers came into contact with the [Appellant] who they were well familiar with, especially from the encounter in
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June. They observed him walking on the sidewalk, eating a confection. They observed immediately what they believed
to be a firearm in his pants. That particular observation was made by Officer Devin McGee who indicated that he had
a clear and unobstructed view of the [Appellant], saw him walking. The [Appellant] observed the plainclothes officers
and once he observed the plainclothed officers, engaged in moving his body in an unusual or exaggerated way and when
he did so they were able to see a large, that is McGee was able to see a large rectangular object swinging from the center
area of his waistband. Based on his training and experience, McGee believed this to be a firearm. The [Appellant] was
wearing at that time thin gym shorts and the [Appellant], upon the presence of the police, began to leave the area going
between two buildings and exiting into a courtyard area. The officers alighted from their vehicles, identified themselves.
The [Appellant] looked over his shoulder at the plainclothed officers who he was familiar with obviously. The officers
told him to stop. He, at that time, immediately began to run from the area toward Bedford Avenue. The [Appellant] ran
toward a flight of steps. He jumped trying to clear the steps and, in fact, did so but he fell and hit his head when he
came out of the air and hit the ground, hit his head against a parked vehicle and the gun at issue here fell out of his
shorts. The [Appellant] got up and resumed his flight. The officers’ observations, again the Court finds were consis-
tent with the training and experience and the [Appellant’s] presence in a high crime area, his immediate flight upon
the presence of the police, and retrieval of the firearm in this instance immediately when he fell to the ground so to
speak. The Court finds, incorporating the prior legal analysis and rationale of those cases, that the motion to suppress
will be denied.

(F.F.C.L. 6-8).5

In the seminal case of Terry v. Ohio, the United States Supreme Court held that police may stop and frisk a person where they
have reasonable suspicion that criminal activity is afoot. 392 U.S. 1 (1968). When determining whether police had reasonable sus-
picion, the totality of the circumstances must be considered. Commonwealth v. Brown, 996 A.2d 473, 477 (Pa. 2010) (Pennsylvania
applies Terry’s reasonableness standard for claims under Article 1, § 8 of the Pennsylvania Constitution).

Here, Appellant relies on the Pennsylvania Supreme Court holding in Commonwealth v. Hicks, 208 A.3d 916 (Pa. 2019) further
citing to United States v. Cortez, 449 U.S. 411, 417-418 (1981)(detaining officers, based upon the totality of the circumstances, must
have a “particularized and objective basis for suspecting the particular person stopped of criminal activity”). However, such
reliance is misguided in this instance.

While Hicks does hold that: (1) police officers may not “infer criminal activity merely from an individual’s possession of a
concealed firearm in public” as it is not a crime for a “licensed holder,” such as the defendant in Hicks, to carry a concealed
firearm in public, and (2) “there is no way to ascertain an individual’s licensing status, or status as a prohibited person, merely
by his outward appearance,” Appellant completely ignores the remainder of the holding. Id. at 936-937. Specifically, our
Supreme Court went on to further state:

As a matter of law and common sense; a police officer observing an unknown individual can no more identify whether
that individual has a license in his wallet than discern whether he is a criminal. Unless a police officer has prior knowl-
edge that a specific individual is not permitted to carry a concealed firearm, and absent articulable facts supporting
reasonable suspicion that a firearm is being used or intended to be used in a criminal manner, there simply is no
justification for the conclusion that the mere possession of a firearm, where it lawfully may be carried, is alone sugges-
tive of criminal activity.

Id. at 937.

Here, officers knew from their firearms related arrest of Appellant weeks earlier that he was not licensed to carry a firearm or
a person legally permitted to possess a firearm. As such, the officers were clearly justified in stopping Appellant due to their prior
knowledge that Appellant was not licensed to carry a firearm and possession of the suspected firearm constituted a crime. Further,
once Appellant saw the plainclothed officers, which he knew from his prior arrest, he immediately began to attempt to conceal the
firearm by positioning his body and firearm away from the officers and “ducking” between two buildings toward a courtyard area.
Upon the officers’ requests to stop, he immediately fled the area, jumping a set of stairs and falling to the ground, at which time
the firearm he was carrying fell from his shorts to the ground. Despite the fall, Appellant continued his flight but was apprehended
and taken into custody.

Even under the totality of the circumstances test under Cortez, which Appellant also relies on, his argument fails. Based on the
officers’ training and experience, Appellant’s presence in a high crime area, his immediate flight upon the presence of the police,
and his recent prior gun arrest by the same officers, the requisite “particularized and objective basis” to suspect Appellant was
engaged in criminal activity was met. Id. at 417-418. (See also Commonwealth v. Jefferson, 853 A.2d 404, 406 (Pa.Super.
2004)(defendant’s presence in a high-crime area and prompt flight from police officers provided reasonable suspicion to justify
the Terry stop).

Thus, the Trial Court properly denied Appellant’s motion to suppress. As such, Appellant’s claim is without merit.

CONCLUSION
Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 9, 2020

1 18 Pa. C.S. § 6106(a)(1).
2 18 Pa. C.S. § 6105.
3 18 Pa. C.S. § 5105.
4 The designation “P.H.T.” followed by numerals refers to Preliminary Hearing Transcript, dated March 27, 2019.
5 The designation “F.F.C.L.” followed by numerals refers to Finding of Fact and Conclusions of Law Transcript, dated April 25, 2019.
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Commonwealth of Pennsylvania v.
Jason Eric Kuhns

Criminal Appeal—Homicide—PCRA—3rd Petition—After Discovered Evidence—Impeachment

Defendant filed serial PCRA petition after one of the detectives in his case was convicted; as conviction would be used
solely to impeach, no new trial is required.

No. CC 2011-5268. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—June 3, 2020.

OPINION
This is an appeal of a denial of Petitioner, Jason Eric Kuhn’s, petition pursuant to the Post-Conviction Relief Act (here-

inafter referred to as “PCRA”), 42 Pa.C.S. § 9541, et seq. In this case, Petitioner was convicted of First Degree Murder,
Burglary, Robbery, Receiving Stolen Property and Conspiracy. This Court imposed a term of life imprisonment relative to the
murder conviction and a consecutive aggregate term of not less than 15 1/2 nor more than 31 years relative to the remaining
convictions. He appealed that sentence and the Superior Court affirmed his conviction and sentence on June 3, 2014 (1972
WDA 2012). Petitioner then filed a pro se PCRA on August 6, 2015. Counsel was appointed and an Amended PCRA Petition
was filed on October 17, 2015. The Commonwealth filed a response to the Amended PCRA Petition on November 3, 2015. On
December 1, 2015, this Court entered an order denying the PCRA petition. A timely appeal followed and the Superior Court
affirmed this Court’s order on July 29, 2016 at 1909 WDA 2015. The Pennsylvania Supreme court denied a petition for
allowance of appeal. Petitioner filed a second PCRA petition on March 8, 2018 alleging newly discovered evidence in the form
of criminal charges being filed against the detective who interviewed him after the death of the victim in this case. After the
petitioner’s counsel filed a Turner/Finley letter, that petition was denied. Petitioner then filed his third PCRA petition. This
Court denied that petition and this appeal followed.

The facts of this case, which have been summarized in this Court’s prior opinion on direct appeal, are as follows:

Pittsburgh Police Officer Michael White testified that he was on routine patrol on April 6, 2011 and he
responded to a call at the residence of Mr. Cuddy Briskin. Officer White was met at the residence by Nancy Terpak,
Mr. Briskin’s daughter. Ms. Terpak had advised that she had arrived to visit her father and she found him, apparently
deceased, in the living room of the residence. Officer White went to the living room and he encountered Mr. Briskin,
sitting in a chair with multiple plastic bags over his head. There was dried blood on the wall behind him and there
was dried blood next to him on boxes on the floor. Upon arrival of the medics, Mr. Briskin was pronounced dead on
the scene. Officer White called for homicide detectives and the Pittsburgh Police Mobile Crime Unit to respond to
the scene.

Officer White then looked around the outside of the residence. He observed that the garage door was
opened a few feet. He believed there was enough room in the opening for someone to enter the garage. He then turned
the investigation over to homicide detectives.

Homicide detective Scott Evans testified that he responded to the Briskin residence. Detective Evans
testified that the residence was very cluttered and that he had received information that Mr. Briskin was a hoarder.
Detective Evans walked through the residence, he documented the scene and he directed the mobile crime unit to
take photographs of the scene. There was no evidence of forced entry into the residence. Detective Evans testified
that when he encountered the victim, he was sitting in a chair with blue plastic shopping bags over his head. He
had a styrofoam takeout box of food on his lap. There was also a white plastic bag, the type of bag used to store
furs, on his lap as well. In a kitchen drawer, Detective Evans found blue plastic bags consistent with the bags found
on Mr. Briskin’s head. Detective Evans determined that there was free-falling blood spatter on boxes on the floor
next to Mr. Briskin. Detective Evans also observed blood stains on the chair. Detective Evans testified that Mr.
Briskin had large lacerations on his head. Based on the blood spattering, Detective Evans determined that a large
object had been used to strike Mr. Briskin in the head. Upon a closer inspection of Mr. Briskin, Detective Evans
noted that, in addition to the two blue plastic bags covering his head, another plastic bag was tucked under Mr.
Briskin’s chin.

During the inspection of the residence, Detective Evans observed that two drawers appeared to have been
removed from the closet. A wall safe inside the closet was open and but for an empty cigar box, there was nothing in
the closet. Coin-selling literature was found on the floor of the landing of the steps. In one of the bedrooms, drawers
from a cabinet were opened. The drawers were processed for fingerprints. In Mr. Briskin’s bedroom, a dresser draw-
er was found on the bed and it looked as though it had been rummaged through.

Based on his observations, Detective Evans believed that Mr. Briskin was killed during the commission of a
burglary. He spoke with Ms. Terpak about possible suspects. Based on this conversation, he contacted Detective
Rebecca Cyr from the Pawn Unit of the City of Pittsburgh Police Department. He provided her with a list of potential
suspects, including the defendant.

Detective Cyr testified that she had examined pawn records for various persons of interest, among them,
the defendant. She explained that she became aware of a record of sale between the defendant and South Side
Jewelers for 67 silver dollars that the defendant sold for $1,013 to South Side Jewelers on April 5, 2011.

Tracey Muller, the manager at South Side Jewelers testified that he purchased the silver dollars from
the defendant on April 5, 2011 for $1,013. She testified that the defendant came into the store with a female and
that he also tried to sell some gold-plated coins. Ms. Muller was not interested in purchasing those coins. The
defendant was frustrated that she wouldn’t buy them and became combative with her. She did, however, purchase
the silver coins from the defendant.
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Other evidence at trial established that detectives searched the caller ID on one of the phones in Mr.
Briskin’s home. They found the defendant’s name and number was displayed as making calls to Mr. Briskin on March
29, 2011 at 9:42 a.m. and at April 5, 2011 at 11:59 p.m.

Amy Zezulak, a forensic pathologist with the Allegheny County Medical Examiner’s Office, testified that
Mr. Briskin had been killed by blunt force trauma to the head caused by five blows to his head from a blunt object.
She observed five lacerations on his scalp and a horse shoe type fracture of his skull. She opined that the manner of
death was homicide. She testified that placing the bags on his head and under his chin would have impeded oxygen
flow to his mouth and nose and that after sustaining the injuries he did he would have been dead within seconds
to minutes.

Homicide detective Robert Shaw testified that he interviewed the defendant on April 13, 2011. The
defendant explained that he and Mr. Briskin were friends and that Mr. Briskin had loaned him money in the past.
The defendant told Detective Shaw that he last spoke to Mr. Briskin about a week before the interview.

Detective Margaret Sherwood testified that he had confirmed that the coins sold by the defendant were Mr.
Briskin’s coins. She testified that she and Detective Shaw obtained an arrest warrant for the defendant relative to the
theft of the coins. The arrested him and undertook a second interview of him. During this interview, the defendant
admitted sneaking into Mr. Briskin’s residence through the garage door for the purpose of stealing money or coins. He
surprised Mr. Briskin and he struck Mr. Briskin in the head with a tire iron. The defendant could not recall how many
times he struck Mr. Briskin. He admitted to placing the bags over Mr. Briskin’s head. He admitted taking the coins
and trying to pawn them at three different locations.

Nancy Terpak testified in this case that the defendant had a personal relationship with Mr. Briskin and he
was familiar with Mr. Briskin’s residence. She testified that the defendant was married to her daughter and that they
were both heroin addicts. She explained that Mr. Briskin had bought the defendant and Mr. Terpak’s daughter a
house and vehicle. He often helped them financially and tried to help with drug rehabilitation.

Daniel Shapira, Mr. Briskin’s son-in-law testified that approximately a month before Mr. Briskin was killed,
Mr. Briskin and the defendant had a dispute over a credit card that Mr. Briskin had permitted the defendant to use.
Mr. Briskin felt as though the defendant had abused the credit card and demanded that the defendant repay him for
the balance of the debt on the card. Mr. Briskin had threatened the defendant with criminal prosecution if he didn’t
pay the balance on the card.

Petitioner’s only claim in this appeal is that he should receive a new trial due to after-discovered evidence. That after-discov-
ered evidence, he claims, is the conviction of former Detective Margaret Sherwood of two counts of hindering apprehension or
prosecution by providing false information to law enforcement officers in criminal investigations that occurred approximately two
years after Petitioner was convicted at trial.

As an initial matter, this Court believes that the instant PCRA petition is timely as it was filed on August 23, 2019, just 21 days
after Ms. Sherwood’s conviction. However, this Court does not believe that Ms. Sherwood’s conviction qualifies as after-discovered
evidence. To obtain relief based upon after-discovered evidence under the PCRA, a petitioner must establish that: (1) the evidence
has been discovered after trial and it could not have been obtained at or prior to trial through reasonable diligence; (2) the
evidence is not cumulative; (3) it is not being used solely to impeach credibility; and (4) it would likely compel a different verdict.
Commonwealth v. Pagan, 950 A.2d 270, 292 (Pa. 2008); Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d 79, 94 (Pa. 1998).
Moreover, after-discovered evidence requires the petitioner to prove all four prongs by a preponderance of the evidence.
Commonwealth v. Foreman, 55 A.3d 532, 537 (Pa. Super. 2012).

This Court does believe that Petitioner satisfies the first two prongs relating to after-discovered evidence. Since Ms. Sherwood’s
conviction occurred on August 2, 2019, it clearly occurred after Petitioner’s trial that spanned May 22, 2012 through May 25, 2012.
Ms. Sherwood’s conviction was also not cumulative of any other evidence. However, in this Court’s view, the only purpose of
admitting Ms. Sherwood’s 2019 conviction would be to impeach her testimony during Petitioner’s trial in 2012 concerning the
petitioner’s confession, namely, that she must have lied about the substance of Petitioner’s confession. This Court, therefore,
believes that the after-discovered evidence would have been “used solely to impeach credibility.”

Moreover, for a number of reasons, this Court does not see how the after-discovered evidence could have compelled an
acquittal. First, Petitioner’s trial occurred in May of 2012, two years before the conduct (May 1, 2014) that led to Ms. Sherwood’s
conviction in August of 2019. Because the conduct underlying Ms. Sherwood’s conviction occurred two years after Petitioner’s trial
and her conviction occurred over seven years after the trial, Ms Sherwood’s conviction could not have been used at Petitioner’s
trial by Petitioner as part of his defense. Despite the fact that the conviction was uncovered after Petitioner’s trial, the fact is that
the “after-discovered evidence” did not exist at the time of trial and could not, under any theory of law, have been used at the trial.
Additionally, as noted by the Commonwealth in its submissions, other police officers were present during Petitioner’s interview
with detectives. Detective Timothy Rush witnessed the petitioner’s being advised of his Miranda warnings. Detective Robert Shaw
was present during the interview and witnessed Petitioner’s statements. As a result, additional detectives were available to testify
as to the circumstances and substance of Petitioner’s confession. Finally, the record in this case reflects that Petitioner placed his
initials, in writing, on the written statement prepared by Ms. Sherwood that memorialized Petitioner’s confession. Based on these
facts, this Court does not believe that the result of the trial would have been different had Petitioner been able to present the “after-
discovered evidence” at issue in this case.

Because Petitioner cannot establish all four prongs of the test for granting relief for after-discovered evidence, this Court
properly denied his PCRA petition.

BY THE COURT:
/s/Mariani, J.

Date: June 3, 2020
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