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Commonwealth of Pennsylvania v.
David Rainelli

Criminal Appeal—Comonwealth Appeal—Assault—Incident at VA Hospital—“Federal Enclave”

Pennsylvania lacks jurisdiction over this assault case because it occurred on federal property; federal government has exclusive
jurisdiction over the property.

No. CC 2019-00012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—May 20, 2020.

OPINION
This is a Commonwealth appeal of this Court’s order dismissing the charges against defendant, David Rainelli. The defendant

was charged on September 21, 2018 with two counts of Aggravated Assault, two counts of Terroristic Threats, one count of
Resisting Arrest, two counts of Harassment and one count of Disorderly Conduct as a result of incident that occurred at the Veteran
Affairs Medical Center in O’Hara Township in Allegheny County, Pennsylvania.

On July 8, 2019, Defendant’s original trial counsel filed a motion to dismiss the charges based on improper venue and jurisdic-
tion. This Court denied that motion on September 18, 2019. Defendant then filed a pro se Petition for Habeas Corpus on October
11, 2019, which this Court subsequently denied. On October 16, 2019, this Court granted a motion filed by original trial counsel to
withdraw her appearance in this case and this Court appointed Corrie Woods, Esquire, to continue the representation of Defendant.
On November 20, 2019, Defendant filed a counseled Motion to Dismiss for Lack of Jurisdiction Over Federal Enclave raising new
factual and legal issues. The Commonwealth filed a response on December 16, 2019. After hearing argument on the motion, on
December 17, 2019, this Court granted the motion to dismiss. The Commonwealth appeal followed.

The instant prosecution stems from the Commonwealth’s allegations that the defendant committed the offenses listed above
while he was seeking treatment at the Veteran Affairs Medical Center (the “VA”) located in O’Hara Township in Allegheny County,
Pennsylvania. The precise allegations are that, at the time of Defendant’s arrest, he was intoxicated and he was assaulting two
employees of that facility. The VA is a medical treatment facility focused on the medical treatment of United States military
veterans. The facility and the land upon which it is situated is wholly owned by the United States government. The defendant was
placed under arrest by a Veteran’s Affairs law enforcement officer employed by the federal government. The defendant was
charged in state court with the various offenses listed above.

At issue in this case is whether the Commonwealth Pennsylvania has jurisdiction to prosecute the defendant. This Court
determined that, on the record before it, the VA hospital where the incident occurred was within the exclusive jurisdiction of
the federal government. This Court’s ruling was predicated on the fact that the credible and competent evidence of record did
not establish that the Commonwealth of Pennsylvania enjoyed concurrent jurisdiction over the VA property nor did it establish
that the federal government had “retroceded” jurisdiction over the VA facility in O’Hara Township to the Commonwealth of
Pennsylvania.

Property owned by the federal government can be held in one of three ways. First, property owned by the federal government
may lie within the exclusive jurisdiction of the United States. Federal property may also be within the concurrent criminal
jurisdiction of both the United States and a state. Finally, the United States may acquire property without accepting any special
criminal jurisdiction over it and only retain proprietary jurisdiction over the property. See http://disposal.gsa.gov/
resource/1531922197000/FederalFacilitiesJurisdictionalStatus and https://www.justice.gov/jm/criminal-resource-manual-1630-
protection-govemment-property-real-property-18-usc-7. Germane to this case,

when “the United States acquires with the ‘consent’ of the state legislature land within the borders of that State ... the
jurisdiction of the Federal Government becomes ‘exclusive.’ ” Paul v. United States, 371 U.S. 245, 264, 83 S.Ct. 426, 9
L.Ed.2d 292 (1963). “The power of Congress over federal enclaves that come within the scope of Art. I, § 8, cl. 17, is
obviously the same as the power of Congress over the District of Columbia” and “by its own weight, bars state regu-
lation without specific congressional action.” Id. at 263, 83 S.Ct. 426. This exclusive jurisdiction is “legislative,” mean-
ing the laws and statutes applied to these locations must be supplied by the federal government, not the states. Pac.
Coast Dairy v. Dep’t of Ag. of Cal., 318 U.S. 285, 294, 63 S.Ct. 628, 87 L.Ed. 761 (1943). “When Congress legislates with
respect to the District of Columbia and federal enclaves it acts as a state government with all the powers of a state
government,” and thus “Congress acts as a state government with total legislative, executive and judicial power.”
United State v. Jenkins, 734 F.2d 1322, 1325-26 (9th Cir.1983).

Allison v. Boeing Laser Technical Services, 689 F.3d 1234, 1236-37 (10th Cir. 2012). Accordingly, where the federal government
has exclusive criminal jurisdiction over its property, state courts do not have jurisdiction to prosecute offenses occurring on the
federal property. The federal government can, however, retrocede jurisdiction of its property back to state courts and maintain
jurisdiction over such property concurrently with a state government.

In this case, the record establishes that the VA property was previously owned by the Safe Deposit and Trust Company of
Pittsburgh (which later became People Savings and Trust Company of Pittsburgh). On January 26, 1923, the property was trans-
ferred to the United States of America and became property of the United States. On July 2, 1923, the Pennsylvania General
Assembly passed Act 407 of 1923 (now codified at 74 P.S. §91) permitting the transfer of the VA property to the federal government:

The consent of the Commonwealth of Pennsylvania is hereby granted to the purchase by the Government of the United
States of a certain tract of land, containing approximately one hundred and forty-seven and five hundred and forty-
three thousandths acres for use in the care and treatment of discharged sick and disabled soldiers, or for other uses
of the United States; said tract of land being situate in O’Hara Township, Allegheny County, Pennsylvania, and bound-
ed and described as follows, to wit:

Beginning at a concrete monument at the northeasterly corner of land of the city of Pittsburgh upon which is
constructed its filtration plant, said monument being distant north, three degrees forty-three minutes (N. 3°43')
east, one thousand one hundred and ninety-nine and seventy-seven one-hundredths (1199.77) feet, measured along
said filtration lands, from the northerly side of the county road, known as Freeport Road; thence, along said
filtration lands, north seventy-three degrees two minutes (N. 73°2') west, one thousand four hundred seventy-
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four and eighty-one one-hundredths (1474.81) feet, to an iron post on line of land now or formerly of Aspinwall-
Delafield Company, upon which is laid out its plan number five; thence, along said last mentioned line, north, two
degrees twenty-five minutes (N. 2°25') east, one thousand two hundred eight and eighty-three one-hundredths
(1208.83) feet to an old monument (stone); thence, along the same, north, eighty-nine degrees fifty-three minutes (N.
89°53') west, one hundred thirty-one and ninety-two one-hundredths (131.92) feet, to an old monument (stone); thence,
along the same, north, eight degrees fifty-three minutes (N. 8°53') west, eight hundred thirty-five and fifty-eight one-
hundredths (835.58) feet, passing through a concrete monument, to the center of the county road, designated in the
Aspinwall-Delafield Company’s Plans as Delafield Avenue, on line of plan number four of said Aspinwall-Delafield
Company; thence, along the center of said county road, the following eleven courses and distances: North, seventy-one
degrees eleven minutes (N. 71°11') east, sixty-seven and forty-one one-hundredths (67.41) feet along said land of
Aspinwall-Delafield Company; north, sixty-eight degrees thirteen minutes (N. 68°13') east, one hundred ninety-five
and fifty one-hundredths (195.50) feet along same; north, fifty-nine degrees two minutes (N. 59°2') east, seventy-
one and four one-hundredths (71.04) feet along same; north fifty-six degrees twenty-eight minutes thirty seconds (N.
56°28'30") east, two hundred ninety-five and twenty-eight one-hundredths (295.28) feet along lands of Peoples Savings
and Trust Company; north, sixty-one degrees two minutes (N. 61°2') east, one hundred three and eighty one-hun-
dredths (103.80) feet along same; north sixty-eight degrees fifty-seven minutes (N. 68°57') east, three hundred ninety-
eight and sixty-two one-hundredths (398.62) feet along same; north, seventy-five degrees three minutes (N. 75°3') east,
one hundred forty-eight and forty-six one-hundredths (148.46) feet along same; north, eighty-one degrees thirteen
minutes (N. 81°13') east, three hundred fifty-seven and forty-eight one-hundredths (357.48) feet along same; south,
seventy degrees fifty-five minutes (S. 70°55') east, one hundred twenty-seven and forty-six one-hundredths (127.46)
feet along same; south eighty-two degrees twenty-five minutes (S. 82°25') east, eighty and eighty-two one-hundredths
(80.82) feet along same; north, eighty-three degrees twenty-five minutes (N. 83°25') east, seventy-nine and sixty one-
hundredths (79.60) feet alone same; thence in part along the center of said road along said lands of Peoples Savings
and Trust Company, passing through a concrete monument, north, seventy-seven degrees thirty minutes thirty
seconds (N. 77°30'30") east, four hundred twenty and twenty-three one-hundredths (420.23) feet to the center of Squaw
Run; thence, along the center of said run, the twelve following courses and distances along lands of Peoples Savings
and Trust Company: South, twelve degrees twenty-four minutes thirty seconds (S. 12°23'30'') east, one hundred eight
and forty-four one-hundredths (108.44) feet; south, fifty-two degrees six minutes (S. 52°6') east, two hundred forty-two
and twenty one-hundredths (242.20) feet; south, five degrees twenty-six minutes (S. 5°26') east, two hundred twenty-
five and forty one-hundredths (225.40) feet; south, thirty-five degrees forty two minutes (S. 35°42') east, one hundred
sixty-one and ninety one-hundredths (161.90) feet; south sixteen degrees thirty-nine minutes (S. 16°33') east, one
hundred twenty-three and sixty one-hundredths (123.60) feet; south, forty degrees fifty-six minutes (S. 40°56') east,
three hundred seventy-nine and fifty one-hundredths (379.50) feet; south, ten degrees forty minutes (S. 10°40') west,
one hundred thirty-eight and twenty-five one-hundredths (138.25) feet; south, twenty-four degrees thirty-two minutes
(S. 24°32') west, three hundred seventy-seven (377) feet; south, twenty-nine degrees thirty-five minutes (S. 29°35')
west, four hundred sixteen and thirty-nine one-hundredths (416.39) feet; south, thirty-seven degrees thirty-three
minutes (S. 37°33') west, two hundred twenty-two and twenty-six one-hundredths (226.26)1 feet; south, thirty degrees
twenty-three minutes (S. 30°23') east, three hundred eighty-one and eighty-three one-hundredths (381.83) feet; south,
twenty degrees fifty-nine minutes (S. 20°59') east, three hundred sixteen and forty-two one-hundredths (316.42) feet;
thence along lands of Peoples Savings and Trust Company, passing through a concrete monument, south, sixty-five
degrees fifty-seven minutes (S. 65°57') west, one thousand seventy-one and ninety-one one-hundredths (1071.91) feet;
to the concrete monument at the place of beginning,--containing one hundred forty-seven and five hundred forty-three
one-thousandths (147.543) acres,--together with a right of way for a roadway on and over a strip of land of the width
of thirty (30) feet, extending from the above described premises along the easterly line of the lands of the city of
Pittsburgh, designated herein as the filtration plant, out to and connecting with the public road known as the Freeport
Road. Being part of the property which was conveyed to Peoples Savings and Trust Company of Pittsburgh by deed
of William S. Haddock, sheriff of Allegheny County, Pennsylvania, dated the nineteenth day of October, one
thousand nine hundred and eighteen, recorded in the recorder’s office of Allegheny County, Pennsylvania, in Deed
Book volume one thousand nine hundred and fifty-two, page one. Together with all and singular the buildings,
streets, alleys, passages, ways, waters watercourses, rights, liberties, privileges, hereditaments, and appurtenances
whatsoever thereunto belonging, or in anywise appertaining, and the reversions and remainders, rents, issues, and
profits thereof; and all the estate, right, title, interest, use, trust, property, possession, claim, and demand whatsoever
of the owner or owner thereof, in law, equity, or otherwise howsoever, of, in, and to the same and every part thereof.

Additionally, at the time the property was obtained by the federal government, the General Assembly, at 74 P.S. §92, explicitly
ceded exclusive jurisdiction over this property to the federal government,:

Exclusive jurisdiction over the lands so purchased is hereby ceded to the United States by the Commonwealth of
Pennsylvania, and said lands shall be exempt from the payment of all taxes, State and local: Provided, That the
Commonwealth of Pennsylvania shall retain a concurrent jurisdiction with the United States, over the lands so acquired
by the United States, for the purpose of serving of all civil processes: And provided further, That such criminal
processes as may issue under the authority of the Commonwealth, against any person or persons charged with crimes
committed without the area so acquired, may be executed therein, in the same manner as though this cession had not
been granted.

This Court, therefore, believes that, on the record before it, the federal government took possession of the VA property in 1923
and thereafter held it as a federal enclave and maintained exclusive jurisdiction over criminal offenses that occurred on that
property. As advanced by the Commonwealth, the question remains, however, whether the federal government retroceded any
jurisdiction of this property back to the Commonwealth of Pennsylvania.

The record does suggest that the Commonwealth of Pennsylvania and the federal government did intend to facilitate a retro-
cession of jurisdiction over the VA property to both the Commonwealth of Pennsylvania and the United States. The record does
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not, however, contain evidence that the retrocession was consummated. As the Commonwealth set forth in its written response to
defendant’s motion, in 1977, the United States Veteran’s Administration, through its director, Max Cleland, wrote to then
Pennsylvania Governor Milton Shapp informing Governor Shapp that he intended to divest the federal government of exclusive
jurisdiction over the VA property. Director Cleland agreed to confer concurrent jurisdiction over that property to the United States
and the Commonwealth of Pennsylvania. The Pennsylvania General Assembly thereafter consented to the retrocession and it
authorized the governor to accept the retrocession pursuant to the following procedure:

1) Written notice shall be filed with the Governor by the United States, or any department or agency thereof, in
accordance with applicable acts of Congress;

2) The Governor shall give public notice of retrocession of jurisdiction by publication in the Pennsylvania Bulletin;

3.) Written acceptance shall not be made less than 30 days after public notice of retrocession.

See 1977, Aug. 5, P.L. 181, No. 47. Appropriate notices were given and the public notice was published in the Pennsylvania Bulletin
on January 14, 1978. Governor Shapp indicated that he intended to accept concurrent jurisdiction. However, nowhere in the record
before this Court is the required written acceptance of retrocession executed by the governor “not less than 30 days after public
notice of retrocession (after February 13, 1978). This written acceptance was required by the Pennslvania legislature before the
retrocession became official. Because this Court was not presented with sufficient evidence to determine that the retrocession of
jurisdiction was properly completed, this Court is unable to rule that the Commonwealth properly obtained concurrent jurisdic-
tion over the VA property. Accordingly, this Court ruled that, under the record before it, the Commonwealth of Pennsylvania does
not have jurisdiction to prosecute the defendant for any state court offenses that occurred on that property.

CONCLUSION
Based upon the foregoing, the order granting Defendant’s motion to dismiss should be affirmed.

BY THE COURT:
/s/Mariani, J.

Dated: May 20, 2020

Commonwealth of Pennsylvania v.
Sheila Wagner

Criminal Appeal—Homicide—PCRA—Ineffective Assistance of Counsel—Waiver—Guilty Plea—Negotiated Plea—Vague Claims

Defendant claims ineffective assistance of counsel for failing to assert flawed self-defense theory and claims that her attorney
forced her to enter into a guilty plea.

No. CC 201702968. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Borkowski, J.—June 4, 2020.

OPINION
PROCEDURAL HISTORY

Appellant was charged by criminal information (CC 201702968) with one count each of criminal homicide,1 conspiracy,2

tampering with evidence,3 and abuse of corpse.4 On October 26, 2017, Appellant plead guilty pursuant to a negotiated plea agree-
ment to one count each of third degree murder;5 conspiracy (third degree);6 tampering with evidence;7 and abuse of corpse.8

On the same date, Appellant was sentenced by the Trial Court to the following:
Count one: third degree murder - ten to thirty years incarceration;
Count two: conspiracy (third degree murder) - two years probation to be served consecutive to the period of incarceration

imposed at count one;
Count three: tampering with evidence - two years probation to be served consecutive to the period of probation imposed at count

two; and
Count four: abuse of corpse - two years probation to be served consecutive to the period of probation imposed at count three.
Appellant failed to file any post-sentence motions or a direct appeal.
On July 9, 2018, Appellant filed a “Motion for Modification of Sentence Nunc Pro Tunc,” which was treated as a Post-Conviction

Relief Act Petition. Thereafter, the Trial Court appointed counsel who subsequently filed a Turner/Finley letter and petition to
withdraw.

On January 24, 2019, Appellant filed a request for a Grazier hearing and said hearing was held on May 14, 2019, along with
PCRA counsel’s request to withdraw and Turner/Finley No-Merit Letter.

On July 16, 2019, the Trial Court entered an Order granting counsel’s request to withdraw and Turner/Finley No-Merit Letter.
On October 22, 2019, the Trial Court entered an Order denying the PCRA.
This timely appeal follows.

STATEMENT OF ERRORS ON APPEAL
Appellant’s claims are set forth below exactly as Appellant presented them:

I. Trial Court erred in determining if malice supported the conviction of the third degree murder conviction of the defendant.

II. Trial Court erred in considering the alleged victims history of physical and sexual violence against women.

III. Trial Court erred in considering the defendant’s mental health and sexual abuse history.

IV. Trial Court erred in determinng Self Defense.
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V. Trial Court erred in determining ineffective assistance of counsel for failure to investigate, failure to present evidence,
and failure to communicate plea and appellate options.

FINDINGS OF FACT
At Appellant’s guilty plea proceeding, the Commonwealth provided the following recitation of evidence that would have been

presented at trial:

On Tuesday, February 14, 2017, the McKees Rocks Police Department received a call from the victim’s brother, Frank
Peless, P-E-L-E-S-S, who reported his brother Ron missing. Frank stated that his brother lived at 1242 Vine Street,
Apartment 5B in McKees Rocks. And McKees Rocks Police Chief Deliman, D-E-L-I-M-AN, and Officer Pelkington went
to that location and found the apartment to be secure. They knocked on the door and received no answer. And followed
up the next day with the same. Then on Thursday, February 16, Officer Pelkington returned to Apartment 5B and had the
maintenance director to the apartments key him inside. Officer Pelkington went to the doorway of the single bedroom in
the apartment and observed what appeared to be a person wrapped in numerous blankets with an electric cord wrapped
around the blankets.

Officer Pelkington pronounced the person who was later identified as Ronald Peless deceased at 11:35 a.m. and
secured the scene. Allegheny County Homicide Detective Todd Dolfi along with Scientist Emily Wilkinson and Susan
Stanich processed the scene and photographed bloody fingerprints and palm prints on the bedroom wall and the
decomposing body of Ron Peless wrapped in several layers of comforters and blankets. Mr. Peless had also sustained
what appeared to be multiple lacerations to his throat area. Investigators recovered an approximately eight-inch box
cutter wrapped inside the blank with Mr. Peless that was located near his genital. High speed blood spatter and cast
off was noted on the walls and ceiling and documented in the bedroom where the victim was found. And investigators
also recovered a pantyliner that someone had stuck on the bedroom wall near the blood and victim’s body. Peless was
transported to the Allegheny County Office of the Medical Examiner and an autopsy was conducted by Doctor Ashton
Ennis, E-N-N-I-S, on February 17 of this year. Doctor Ennis determined that the cause of death was stab and incised
wounds of the head, neck, trunk and extremities. There were in excess of 30 stab and incised wounds. And the manner of
death was homicide.

During their investigation County Homicide detectives learned that two individuals, Sheila Wagner and Robert
Davies, had recently been staying with the victim. They also learned that Sheila Wagner’s address on her Pennsylvania
driver’s license was 708 Chartiers Avenue, Apartment 5 in McKees Rocks. And on February 16 Detectives Pat Miller and
Sergeant Scott Scherer went to that location and were met by resident Jeff Tyniec, T-Y-N-I-E-C. Tyniec initially stated
that he and Wagner were in a relationship and that he had not seen her since Super Bowl Sunday, which was February 5.
Detectives asked Tyniec for permission to search his apartment. He agreed and signed a written Consent to Search Form.
During that search the detectives located a bloody coat hanging on a door and several pairs of bloody shoes. Those items
were sent to the Allegheny County Crime Lab for testing.

On the same date detectives interviewed Jeff Tyniec at Allegheny County police headquarters. He did provide an
audio and video recorded interview. He stated that his girlfriend, Ms. Wagner had contacted him by phone at approxi-
mately 9:00 a.m. on a Thursday morning, which he believed to be the morning of February 2. Specifically Wagner told
Mr. Tyniec that on the night before, being the night of Wednesday, February 1, she and her friend Robert Davies nick-
named Rabbit, were staying at Ron’s residence on Vine Street. She asked for Mr. Tyniec’s help. He met her outside of his
apartment and walked with her to Ron’s apartment. She said that while she and Rabbit were together in the bedroom of
Ron’s apartment, Ron came into the room and attempted to sexually assault her, and Wagner stated that Rabbit had
grabbed an iron and struck Ron multiple times in the head. She then told Mr. Tyniec that she had slashed Ron with a box
cutter. Wagner also enlisted Tyniec’s help to come to Ron’s apartment and help them clean up. Tyniec stated he assisted
both Wagner and Rabbit, Robert Davies, by helplng to wrap Ron’s body with a blanket and tie it with a cord. Tyniec also
stated that he and Davies discarded a bloody broken iron in a trash bag. On Friday, February 17, ·McKees Rocks Police
Officers Dave Finnerty and --excuse me Stow Township Officer Charles Wilker located both Sheila Wagner and Robert
Davies together in a hotel room at the Neville Island Motel.

Davies was interviewed by Detective Steve Hitchings at County Police headquarters. That interview was audio and
video recorded. Davies stated that he was present the night Ron was killed but that he had only struck Ron with a closed
fist and he had not struck Ron with an iron, and that he believed he was defending Ms. Wagner from assault. Wagner was
also interviewed by Detectives Todd Dolfi and Tom Foley. That interview was also audio and video recorded and Wagner
repeatedly stated that she did not know Ron was dead and that she had nothing to do with his death.

Had we proceeded to trial, the Commonwealth also would have presented in greater depth the lab reports, at Lab
Number 17 LAB 01640 and the testimony of numerous scientists. Specifically Scientist Stephanie Nickolas, N-I-C-K-O-L-A-S,
and Betsy Wisben examined the bloody shoes and bloody coat recovered at Jeff Tyniec’s apartment and found that brown
boots, Nike shoes, Nike boots and a left Fila shoe all contained DNA from two or more contributors, and that the DNA
profile of the major contributor on each of those items matched the DNA profile obtained from the reference sample of
the victim, Ron Peless.

The scientists also examined the pantyliner that was recovered from the victim’s bedroom wall, specifically, an area
of fluorescents on the top of the pantyliner was examined and the data indicated again the existence of DNA from two or
more contributors. The DNA profile of the major contributor matched the DNA profile obtained from the reference
sample of Sheila Wagner. And all of those available for comparison. Additionally, Scientist Jason Clark examined the three
digital images of bloody fingerprints and palm prints on the walls of the bedroom where the victim was found. And he
determined that those images included two latent palm prints and one latent fingerprint and all three belonged to Sheila
Wagner.

(G.T. 6-12).9
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DISCUSSION
I.

Appellant alleges in her first four claims that the Trial Court erred: (1) in determining if malice supported the conviction for
third degree murder, (2) in considering the victim’s history of physical and sexual violence against women, (3) in considering the
defendant’s mental health and sexual abuse history, and (4) in determining self-defense. These claims have been waived, and in
any event are without merit.

Any claim that could have been raised previously but Appellant failed to do so before trial, at trial, during unitary review, on
appeal, or in a prior PCRA is deemed waived. 42 Pa. C.S.A. §9544(b); see also Commonwealth v. Miller, 212 A.3d 1114, 1129
(Pa.Super. 2019).

Here, Appellant entered into a negotiated plea agreement to the charges and a proposed sentence. The plea agreement was
accepted by the Trial Court, and Appellant was sentenced consistent with the plea agreement. Thereafter, Appellant failed to file
timely post-sentence motions or a direct appeal seeking review of her first four claims. As such, because Appellant failed to timely
raise said issues on direct appeal, said issues are deemed waived and are also meritless.

II.
In Appellant’s final claim, she argues that trial counsel was ineffective for failing to investigate, failing to present evidence, and

failing to communicate plea and appellate options. This claim has been waived, and even if not deemed waived, it is meritless.
Pa.R.A.P. 1925(b)(4)(ii) requires an appellant to file a statement of errors complained of on appeal and that such statement

“shall concisely identify each error that the appellant intends to assert with sufficient detail to identify the issue to be raised for
the judge.” The Pennsylvania Superior Court has stated:

Rule 1925 is intended to aid trial judges in identifying and focusing upon those issues which the parties plan to raise on
appeal. Rule 1925 is thus a crucial component of the appellate process. When a court has to guess what issues an appel-
lant is appealing, that is not enough for meaningful review. When an appellant fails adequately to identify in a concise
manner the issues sought to be, pursued on appeal, the trial court is impeded in its preparation of a legal analysis which
is pertinent to those issues. In other words, a Concise Statement which is too vague to allow the court to identify the issues
raised on appeal is the functional equivalent of no Concise Statement at all. While [Commonwealth v.] Lord[,] [553 Pa.
415, 719 A.2d 306 (1998)] and its progeny have generally involved situations where an appellant completely fails to
mention an issue in his Concise Statement, for the reasons set forth above we conclude that Lord should also “apply to
Concise Statements which are so vague as to prevent the court from identifying the issue to be raised on appeal.

Commonwealth v. Dowling, 778 A.2d 683, 686-87 (Pa.Super.2001) (citations and quotation marks omitted).

Here Appellant claims that trial counsel was ineffective for “failing to investigate,” “failing to present evidence,” and “failing
to communicate plea and appellate options.” The claims are vague at best as Appellant has utterly failed to specify what trial
counsel failed to investigate, what evidence he failed to present, and what he failed to communicate regarding her plea and
appellate options. As such, the claim as presented on appeal is simply too vague to allow the Trial Court to properly identify the
specific allegations of ineffectiveness. As such, this claim is waived. See Commonwealth v. Reeves, 907 A.2d 1, 2 (Pa. Super.
2006) (holding that if a statement of matters complained of on appeal is too vague, the trial judge may find waiver and disregard
any argument).

However, even if this clain is not deemed waived, it is still meritless. In Pennsylvania the standard of review for ineffective
assistance of counsel claims is well settled:

Counsel is presumed effective, and the appellant has the burden of proving otherwise. Appellant establishes ineffective-
ness of counsel with a demonstration that: (1) the underlying claim is of arguable merit; (2) counsel’s action or inaction
was not grounded on any reasonable basis designed to effectuate Appellant’s interest; and (3) there is a reasonable
probability that the act or omission prejudiced Appellant in such a way that the outcome of the proceeding would have
been different. If the issue underlying the charge of ineffectiveness is not of arguable merit, counsel will not be
deemed ineffective for failing to pursue a meritless issue. Also, if the prejudice prong of the ineffectiveness standard
is not met, the claim may be dismissed on that basis alone and there is no need to determine whether the arguable
merit and client’s interests prongs have been met.

Commonwealth v. D’Collanfield, 805 A.2d 1244, 1246-1247 (Pa. Super. 2002) (citations and quotations omitted).
Appellant’s claim is belied by the record. Contrary to Appellant’s assertion, Appellant entered into a negotiated plea agreement,

a plea agreement she entered knowing, intelligently, and voluntarily. Further, Appellant was specifically questioned by the Trial
Court at the time of the plea whether she was satisfied with her representation and had adequate time to discuss with her attorney
the elements of the crimes, the maximum penalties that could be imposed, and her right to proceed to trial if she desired to do so,
to which she responded in the affirmative. (G.P. 4).

While the Trial Court is forced to speculate regarding Appellant’s specific allegations of ineffectiveness as to Trial Counsel’s
alleged “failure to investigate,” “failure to present evidence,” and “failure to communicate plea and appellate options,” the Trial
Court postulates based upon PCRA counsel’s Turner/Finley Letter that Appellant is asserting that Trial Counsel failed to investi-
gate and present evidence as to self-defense and Appellant’s history of mental illness, in addition to Trial Counsel allegedly failing
to explain to Appellant that she could have proceeded to trial, in essence, forcing her to enter the guilty plea, and failing to explain
her appellate options post plea.

However, the record in this matter is replete with evidence that Trial Counsel did, in fact, investigate a possible self-defense
claim. Specifically, at the time of the guilty plea Trial Counsel stated on the record that he had discussed the prospect of a self-
defense claim but that the facts of the case would have established Appellant had a duty to retreat after striking the victim with
an iron and immobilizing him. Further, Trial Counsel stated that he had also discussed with Appellant that the victim’s alleged
attack on her previously also would not have supported the use of deadly force in the instant offense. (G.P. 12-13). Immediately
thereafter, the Trial Court asked Appellant if she was pleading guilty to the charges because she was guilty to which she again
answered in the affirmative. (G.P. 13).

Additionally, the record establishes that Trial Counsel did investigate and introduced evidence to the Trial Court regarding
Appellant’s mental health issues. Specifically, Appellant was evaluated on February 20, 2017, by Dr. Christine Martone and was
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deemed competent to stand trial. Further, Trial Counsel filed a “Notice of Defendant’s Intention to Introduce Evidence of her
Mental Infirmities Creating her Reasonable Belief that Decedent Intended to Rape her on the Day in Question” on September 11,
2017. However, Appellant chose to accept the negotiated plea agreement to the reduced charge of third-degree murder. Trial
Counsel further presented to the Trial Court Appellant’s mental health issues at the time of the plea wherein he placed on the
record Appellant’s diagnoses for post-traumatic stress disorder, bi-polar disorder, and personality disorder, further explaining that
while she had trouble controlling her anger and was prone to violence due to these infirmities, they were not a defense to the
crimes. (G.P. 13-14).

Finally, even if Appellant believes Trial Counsel did not fully explain her right to trial and appellate rights, the record makes
clear that Appellant was fully informed by the Trial Court of her right to proceed to trial and her appellate rights at the time of the
plea. (G.P. 4, 28-29). Additionally, prior to entering her guilty plea, Appellant completed a guilty plea, colloquy which also explained
these rights. Appellant answered in the affirmative that she had read and understood the questions in the plea colloquy. (G.P. 4).

Thus, the Trial Court finds that there is no merit to Appellant’s ineffective assistance of counsel claim. See Commonwealth v.
Spatz, 47 A.3d 63, 108 n.34 (Pa. 2012) (claims deemed meritless where assertions therein are not explained, developed, or
supported by the record factually or legally).

Appellant’s claim is without merit.
CONCLUSION

Based upon the foregoing, the judgment of sentence imposed by this Court should be affirmed.

BY THE COURT:
/s/Borkowski, J.

Date: June 4, 2020

1 18 P.S . § 2501(a).
2 18 Pa. C.S. § 903(a)(1).
3 18 Pa. C.S. § 4910(1).
4 18 P.S. § 5510.
5 18 P.S. § 2502(c).
6 18 P.S. §903
7 18 Pa. C.S. § 4910(1).
8 18 P.S. § 5510.
9 The designation “G.T.” refers to Guilty Plea Transcript, October 26, 2017.
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Commonwealth of Pennsylvania v.
Daniel Adebowale Odd

Criminal Appeal—PCRA—Guilty Plea—Ineffective Assistance of Counsel—Failure to Call Witnesses—
Motion to Withdraw Plea—Deportation

Defendant claims that counsel was ineffective for failing to tell him that the guilty plea court result in deportation.

No. CC 201703377. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Cashman, J.—June 11, 2020.

OPINION
The appellant, Daniel Adevowale Odu, (hereinafter referred to as “Odu”), was originally charged with one count of strangula-

tion and three counts of simple assault as a result of two altercations he had with his former girlfriend. After several continuances,
Odu entered into a plea agreement on February 20, 2018, where he agreed to plead guilty to one count of simple assault in exchange
for the Commonwealth withdrawing all of the other charges. Odu was sentenced to a period of probation of eighteen months
during which he was to have no contact with his former girlfriend, he was to undergo drug and alcohol evaluations, random drug
screening and he was to enroll and to complete the Batterers’ Intervention Program.

Six days after the entry of his plea, Odu filed a motion to withdraw his plea on the basis that he might be subject to deportation.
A hearing on Odu’s motion to withdraw his plea was rescheduled several times in light of his desire to call certain witnesses in
support of his contention that his trial counsel was ineffective for advising him to plead guilty when he did not understand the
repercussions of his plea and the possibility that he might be deported. Despite giving Odu an opportunity to present these
witnesses, he failed to present any witnesses at the time that the hearing was scheduled and after arguments were made by
counsel, Odu’s motion to withdraw his plea was denied on May 21, 2018.

On June 7, 2019, Odu filed a petition for post-conviction relief alleging that his trial counsel was ineffective in failing to advise
him that his plea of guilty to the charge of simple assault in all likelihood would lead to his deportation. The Commonwealth filed
its answer and after a review of the petition for post-conviction relief and the answer filed thereto, this Court sent its notice of
intention to dismiss Odu’s petition and did, in fact, dismiss that petition on November 7, 2019. Odu filed a timely appeal to the
Superior Court and was directed pursuant to Pa.R.App.P. 1925(b) to file a concise statement of matters complained of on appeal.
In complying with that directive, Odu has raised two issues. The first issue is that since Odu met all of the procedural requirements
of the filing of his petition for post-conviction relief, he was prejudiced by his counsel’s error in failing to advise him of the
possibility of deportation. The second claim of error suggests that this Court wrongly dismissed his petition without a hearing
since he alleges that the failure of his counsel to advise him of the possibility of being deported resulted from her ineffective-
ness and thereby caused an involuntary, unknowing and unintelligible plea.

The underlying facts of Odu’s case are not material to the disposition of the claims that Odu currently asserts, except for the
observation that the conviction for the charge of simple assault, might be the basis for Odu being deported. In examining Odu’s
initial claim that his petition was timely filed and, therefore, the ineffectiveness of his trial counsel provided the basis for relief
under the Post-Conviction Relief Act, this Court is in agreement that his petition was timely filed. Pursuant to Section 9545 of the
Post-Conviction Relief Act,1 a petition for post-conviction relief must be filed within one year of the date that judgment of sentence
becomes final, including a discretionary review by either the Pennsylvania Supreme Court or the United States Supreme Court.
Odu entered his plea of guilty to the charge of simple assault on February 20, 2018; however, he filed a motion to withdraw his plea
on February 26, 2018. A hearing was held on that request on May 21, 2018 and following that hearing, his petition seeking to with-
draw his plea was denied. Odu’s judgment of sentence became final on June 21, 2018 and his petition for post-conviction relief was
filed on June 6, 2019, within the one-year period as set forth by the statute. While this Court dismissed his petition for post-
conviction relief, it did not do so on the basis that his petition was untimely filed but, rather, that his petition had no merit. In
reviewing the record generated in Odu’s case, it was clear that he did not comply with all of the provisions of the Post-Conviction
Relief Act and he was not entitled to a hearing on the claims that he had alleged. In addition to the one-year time limitation set
forth in §9545 of the Post-Conviction Relief Act, a petitioner is required to identify his witnesses and witness statements must be
attached to his petition if a hearing is requested. That provision provides as follows:

(d) Evidentiary hearing. --

(1) The following apply:

(i) Where a petitioner requests an evidentiary hearing, the petition shall include a certification signed by each
intended witness stating the witness’s name, address, date of birth and substance of testimony and shall include any
documents material to that witness’s testimony.

(ii) If a petitioner is unable to obtain the signature of a witness under subparagraph (i), the petitioner shall
include a certification, signed by the petitioner or counsel, stating the witness’s name, address, date of birth and
substance of testimony. In lieu of including the witness’s name and address in the certification under this sub-
paragraph, counsel may provide the witness’s name and address directly to the Commonwealth. The certification
under this subparagraph shall include any documents material to the witness’s testimony and specify the basis
of the petitioner’s information regarding the witness and the petitioner’s efforts to obtain the witness’s signature.
Nothing in this subparagraph shall be construed to contravene any applicable attorney-client privilege between
the petitioner and post conviction counsel.

(iii) Failure to substantially comply with the requirements of this paragraph shall render the proposed witness’s
testimony inadmissible.

42 Pa. Stat. and Cons. Stat. Ann.§ 9545 (West)
At no time did Odu ever identify all of his witnesses nor did he provide a synopsis of what their testimony would have been.
Since Odu failed to comply with the provisions of the Post-Conviction Relief Act, the testimony of his potential witnesses was
inadmissible. Without providing a factual basis for his alleged claim, there was no reason for any relief to have been
granted. A review of the record, however, did demonstrate that his counsel was not ineffective and, in fact, had protected
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Odu’s particular rights.
Odu, in his second claim of error, has maintained that his counsel was ineffective in failing to advise him that his conviction on

the charge of simple assault might subject him to being deported. Odu, who was a Nigerian, maintained in the guilty plea colloquy
that he completed, that he possessed a master’s degree and that he could read, write and understand the English language. When
asked about whether or not he had at difficulty in understanding any of the questions set forth in the written colloquy, Odu
indicated that he had none. The remaining basis for his petition for post-conviction relief is predicated upon his assertion that his
trial counsel was ineffective for failing to advise him of the possibility of deportation.

In examining a claim of counsel’s ineffectiveness, “A court must indulge in a strong presumption that counsel’s conduct falls
within the wide range of reasonable, professional assistance.” Strickland v. Washington, 466 U.S. 668, 689 (1984). In order to rebut
that presumption, the petitioner must demonstrate that counsel’s performance was deficient and that deficiency, in fact, prejudiced
the petitioner. Commonwealth v. Colavita, 993 A.2d 874 (Pa. Super. 2010). In Pennsylvania, there is a three-prong test to establish
an ineffectiveness of counsel claim based upon Strickland v. Washington, supra., and Commonwealth v. Pierce, 527 A.2d 973 (Pa.
Super. 1987). This three-prong test has been set forth in Commonwealth v. Rainey, 593 Pa. 67, 82-83, 928 A.2d 215, 224-225 (2007)
as follows:

Appellant advances several allegations of ineffective assistance of counsel relating to both the guilt and penalty
phases of trial. In evaluating claims of ineffective assistance of counsel, we presume that counsel is effective.
Commonwealth v. Rollins, 558 Pa. 532, 738 A.2d 435, 441 (1999). To overcome this presumption, Appellant must
establish three factors. First, Appellant must demonstrate that the underlying claim has arguable merit. See
Commonwealth v. Travaglia, 541 Pa. 108, 661 A.2d 352, 356 (1995). Second, Appellant must establish that counsel
had no reasonable basis for his action or inaction. Id. In determining whether counsel’s action was reasonable, we
do not question whether there were superior courses of action which counsel could have pursued; rather, we
examine whether counsel’s decisions had any reasonable basis. See Rollins, 738 A.2d at 441; Commonwealth v.
(Charles) Pierce, 515 Pa.153, 527 A.2d 973, 975 (1987). Finally, “Appellant must establish that he has been preju-
diced by counsel’s ineffectiveness; in order to meet this burden, he must show that ‘but for the act or omission in
question, the outcome of the proceedings would have been different.’ ” See Rollins, 738 A.2d at 441 (quoting
Travaglia, 661 A.2d at 357). A claim of ineffectiveness may be denied by a showing that the petitioner’s evidence
fails to meet any of these prongs. Commonwealth v. (Michael) Pierce, 567 Pa.186, 786 A.2d 203, 221-22 (2001);
Commonwealth v. Basemore, 560 Pa. 258, 744 A.2d 717, 738 n. 23 (2000); Albrecht, 720 A.2d at 701 (“If it is clear
that Appellant has not demonstrated that counsel’s act or omission adversely affected the outcome of the
proceedings, the claim may be dismissed on that basis alone and the court need not first determine whether the
first and second prongs have been met.”). In the context of a PCRA proceeding, Appellant must establish that the
ineffective assistance of counsel was of the type “which, in the circumstances of the particular case, so under-
mined the truth-determining process that no reliable adjudication of guilt of innocence could have taken place.”
42 Pa.C.S. § 9543(a)(2)(ii); see also (Michael) Pierce, 786 A.2d at 221-22; Commonwealth v. Kimball, 555 Pa. 299,
724 A.2d 326, 333 (1999).

If a petitioner fails to meet any one of the three prongs of this ineffectiveness test, then an evidentiary hearing is not
needed since that claim fails and must be denied. In Commonwealth v. Stewart, 2013 PA Super 317, 84 A.3d 701, 707
(2013), the Court reviewed the standards for assessing evidence presented with respect to the ineffectiveness claim
analysis as follows:

A claim has arguable merit where the factual averments, if accurate, could establish cause for relief. See
Commonwealth v. Jones, 583 Pa. 130, 876 A.2d 380, 385 (2005) (“if a petitioner raises allegations, which, even
if accepted as true, do not establish the underlying claim ... , he or she will have failed to establish the arguable
merit prong related to the claim”). Whether the “facts rise to the level of arguable merit is a legal determina-
tion.” Commonwealth v. Saranchak, 581 Pa. 490, 866 A.2d 292, 304 n. 14 (2005). 678 The test for deciding
whether counsel had a reasonable basis for his action or inaction is whether no competent counsel would have
chosen that action or inaction, or, the alternative, not chosen, offered a significantly greater potential chance of
success. Commonwealth v. Colavita, 606 Pa. 1, 993 A.2d 874 (2010). Counsel’s decisions will be considered rea-
sonable if they effectuated his client’s interests. Commonwealth v. Miller, 605 Pa. 1, 987 A.2d 638 (2009). We do
not employ a hindsight analysis in comparing trial counsel’s actions with other efforts he may have taken. Id.
at 653.

Odu has maintained that his trial counsel was ineffective for failing to advise him of the possibility of deportation, thereby
causing an involuntary, unknowing or unintelligible plea which would permit him the relief of withdrawing his plea.
Commonwealth v. Escobar, 70 A.3d 838 (Pa. Super. 2013). When a request is made to withdraw a plea after sentencing has been
imposed, it may only be done where a petitioner has demonstrated that there is a manifest injustice requiring this withdrawal.
Commonwealth v. Lashoff, 796 A.2d 338 (Pa. Super. 2002). Manifest injustice is established when it is determined that a plea
was not knowingly or voluntarily made and to do such one must examine the colloquy that was undertaken at the time the plea
was entered. As noted in Commonwealth v. Young, 695 A.2d 414 (Pa. Super. 1997), a colloquy is sufficient if the Trial Court
inquiries into the following six areas:

(1) Does the defendant understand the nature of the charges to which he is pleading guilty?

(2) Is there a factual basis for the plea?

(3) Does the defendant understand that he has a right to trial by jury?

(4) Does the defendant understand that he is presumed innocent until he is found guilty?

(5) Is the defendant aware of the permissible ranges of sentences and/or fines for the offenses charged?

(6) Is the defendant aware that the judge is not bound by the terms of any plea agreement tendered unless the judge
accepts such agreement?
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In Odu’s case, he maintains that while the colloquy may have been sufficient with respect to these six areas, that he is entitled
to additional information pursuant to the decision in the United States Supreme Court of Padilla v. Kentucky, 559 U.S. 356 (2010).
In that case, the United States Supreme Court established that defense counsel had a duty to warn his client of the possible adverse
immigration consequences that would result from a guilty plea. In Pennsylvania, counsel is only required to inform his client
as to the risk of the possibility of deportation and not its certainty. Commonwealth v. McDermott, 66 A.3d 810 (Pa. Super
2013). By referring the defendant to an immigration attorney for a consultation on the consequences of a guilty plea, does not
render defense counsel to be ineffective. Commonwealth v. Wah, 42 A.3d 335 (Pa. Super. 2012). In that case the Court found
that counsel acted competently when recommending that a defendant speak to an immigration attorney for information about
the consequences of a guilty plea.

In examining the record generated in this case, it is clear that this is exactly what happened in Odu’s case. While no hearing
was held on Odu’s petition for post-conviction relief, a hearing was held on his request to withdraw his plea which set forth the
basic claim set forth in his petition for post-conviction relief. At those two hearings, it was established that Odu’s counsel wanted
him to talk to an immigration lawyer so that he fully understood the significance of his acceptance of the plea agreement offered
to him by the Commonwealth. In addition to his counsel advising him of the possibility of an adverse impact upon him as a result
of his entry of a plea of guilty to the charge of simple assault, this Court informed him at the time that he entered his plea that his
plea might subject him to the possibility of deportation.

THE COURT: Do you understand by pleading guilty to this charge, you may be in violation of any and all provisions
that allow you to reside in this country and that you are entitled to speak with a naturalization immigration attorney
before you would enter a plea of guilty to this charge; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Now, you may want to consult with a naturalization immigration attorney, but you are not entitled to
have that representation paid by public funds; do you understand that?

THE DEFENDANT: Yes.

THE COURT: Do you also understand your pleading to this charge may invoke a decision by the Department of
Naturalization and Immigration to revoke your status and deport you back to your country of original residence; do
you understand that?

THE DEFENDANT: Yes.

THE COURT: Now, I have to ask you, do you want to take the time to consult with a naturalization
immigration lawyer with respect to the penalties that could be imposed upon you for your plea of guilty to
this charge?

MS. HENDERSON: He has already done that, Your Honor.

THE COURT: So he is ready to proceed today?

MS. HENDERSON: Are you ready to proceed?

THE DEFENDANT: Yes.

MS. HENDERSON: After speaking with your immigration attorney -- and even I spoke with him -- are you ready to
proceed, knowing the consequences of your plea?

THE DEFENDANT: Yes, sir.

THE COURT: Why are you pleading guilty?

THE DEFENDANT: Because I am.

Odu was advised by this Court that he had the right to speak to an immigration lawyer and advised the Court
that he, in fact, had done that and that he was entering his plea with full knowledge of his potential immigration prob-
lems. There were two hearings on his request to withdraw his guilty plea and it was acknowledged that Odu had in
fact spoken to an immigration lawyer, Adam Greenberg, and they had a discussion as to his potential immigration
problems.

The record further demonstrates that Odu was fully aware of his potential immigration problems by a cursory review of the
continuances filed on his behalf. On August 3, 2017, the defense requested a continuance on the basis that it wanted Odu’s case to
be considered for the ARD program and also to consider deportation consequences. On November 3, 2017, another continuance
was requested by the defense to have additional time to confer with his immigration attorney. On December 7, 2017, the defense
once again requested a continuance so that the defendant would know his immigration status and could go forward with a jury trial.
It is abundantly clear that his trial counsel discussed these matters with Odu before she submitted those requests for a con-
tinuance and long before he entered his plea, he knew that any plea that he would make might have significant immigration
consequences. The record in Odu’s case clearly indicates that his counsel advised him of these immigration problems and,
accordingly, could not have been ineffective.

BY THE COURT:
/s/Cashman, J.

Dated: June 11, 2020

1 42 Pa.C.S.A. §9545.
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Commonwealth of Pennsylvania v.
Frederick Pryor

Criminal Appeal—Sufficiency—VUFA—Robbery—Weight of the Evidence—Suppression—Sentencing (Discretionary Aspects)—
Miranda—Brandishing a Gun

Defendant challenges the denial of suppression, the sufficiency of the evidence, and the imposition of sentence in this direct
appeal following several armed robbery convictions.

No. CC 2016-13565. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 15, 2020.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of July 30, 2019, that became final on November

7, 2019, when his post-sentence motions were denied. After a jury trial, the defendant was convicted of three counts of robbery,
one count of violating the Uniform Firearms Act, one count of being a person not to possess a firearm and three counts of reck-
lessly endangering another person. At each robbery conviction, this Court sentenced the defendant to a term of imprisonment
of not less than 10 years nor more than 20, to be served consecutively. He was sentenced to a five-year term of probation at the
conviction for violating the Uniform Firearms Act. No further penalty was imposed at the remaining counts. The defendant was
sentenced to an aggregate term of imprisonment of not less than 30 nor more than 60 years followed by a term of five-years’
probation. This direct appeal followed.

The credible evidence admitted at trial established that on the following events occurred:
On September 23, 2016, the defendant entered Chuong’s Market on Arlington Avenue in the Arlington section of the City of

Pittsburgh. He was wearing a Chicago White Sox hat and his face was concealed with some type of a scarf or other clothing. After
walking briefly around the store, the defendant approached Pan Sun Chuong, who was working the cash register at a small desk
in the store. The defendant pointed a small handgun at Ms. Chuong and demanded that she give him all of the money in the cash
register. He placed a blue backpack on the counter and ordered her to place the money inside the backpack. While Ms. Chuong
was removing money from the cash register, a customer of the store, Madeline Cole, entered the store. Ms. Cole was preoccupied
with winning lottery tickets. She walked right past the defendant and approached the cash register. When Ms. Cole realized that
a robbery was in progress, the defendant ordered Ms. Cole and Ms. Chuong to lie down in the back of the store while pointing the
gun at them. He took the backpack full of money and exited the store. He left the scene in a vehicle described as a white GMC
Yukon SUV. The robbery was captured on video surveillance and was played at trial. Ms. Chuong was unable to identify the defen-
dant because he had his face covered.

On October 13, 2016, the defendant entered the Be Nice African Braiding establishment in the Sheraden section of the City
of Pittsburgh. At the time he entered this establishment, the defendant’s face was covered with some sort of cloth and he was
wearing a Chicago White Sox hat. The defendant again was wielding a handgun. Ousamne Diallo, one of the owners of the estab-
lishment, was in the store with a customer, braiding the customer’s hair. Ms. Diallo’s young child was with her in the store. The
defendant pointed the gun at Ms. Diallo and demanded that she give him money. He wanted money from the cash register, her
person and her purse. The defendant put his hands into Ms. Diallo’s pockets. Ms. Diallo complied with his demands, put the money
into a box and gave the money to the defendant. During the robbery, Ms. Diallo’s husband called her. The defendant threatened
Ms. Diallo to prevent her from answering the phone. The defendant then exited the store. She was unable to identify the defendant
because his face was covered. Ms. Diallo did observe that the defendant’s hair appeared to be in dreadlocks. Video surveillance of
the robbery was played at trial.

Later that same day, the defendant entered Ann’s Market in the Hill District section of the City of Pittsburgh. Wearing the same
Chicago White Sox hat and a cloth covering his face, the defendant pointed a handgun at Tameika Shackleford. Ms. Shackleford
was working the cash register. The defendant demanded money and he also took three packs of Newport cigarettes from the busi-
ness. Ms. Shackleford gave the defendant money from the cash register and also from her person. Ms. Shackleford observed that
the defendant’s hair was braided or in dreadlocks. After the defendant left the business, Ms. Shackleford went to the side door of
the business and observed the defendant enter a white GMC SUV. She obtained the license plate information and called 911.
Surveillance video of the robbery at Ann’s Market was played at trial.

On the same day, the defendant returned to Chuong’s Market. He walked directly to the area where Ms. Choing was sitting and
pointed the gun at Ms. Chuong. He again demanded the money. Ms. Chuong recognized the Chicago White Sox hat and the gun and
literally asked the defendant, “you come back?” The defendant nodded yes. “Ms. Chuong pressed an alarm, gave the defendant
some money and the defendant left the store. Again, Ms. Chuong was unable to identify the defendant because he had his face
covered.

At the time of the robberies, detectives had been conducting an investigation into a rash of robberies in the City of Pittsburgh.
On October 13, 2016, officers had developed a suspect vehicle because of the report that a white GMC SUV with a license plate of
JZG-3310 had been observed driving away from the scene of the Ann’s Market robbery. The vehicle and its license plate had also
been captured on a street surveillance camera. Officers learned that the registered owner of the vehicle was the defendant’s girl-
friend. Officers had also developed an address to which the suspect vehicle was registered, 104 Minooka Street. There had been a
previous hit-and-run incident involving that vehicle and the defendant had been driving the vehicle during the hit-and-run.
Immediately after the report of the robbery at Ann’s Market, officers travelled to 104 Minooka Street to conduct surveillance on
that residence. While parked near 104 Minooka Street, officers learned over the radio of the second robbery at Chuong’s Market.
Shortly after learning of the Chuong’s Market robbery, officers observed the white GMC SUV pull up in front of 104 Minooka Street
and park. Officer Justin Simoni was one of the officers conducting surveillance in that area in an unmarked police vehicle. The
emergency lights of the unmarked vehicle were activated and Officer Simoni’s vehicle pulled up behind the white GMC SUV.
As Officer Simoni approached the vehicle, the front driver’s side door of the white GMC SUV opened. The defendant exited the
vehicle and Officer Simoni immediately ordered the defendant to the ground. The defendant did not comply with the order and
Officer Simoni physically grabbed the defendant, placed him on the ground and handcuffed him. The defendant was quickly
brought to his feet and patted down. He was then transported to Pittsburgh Police Headquarters and the white GMC SUV was
towed from the scene. It was not searched at the scene.

Officers also compared surveillance video to photographs of the defendant. The defendant shared the same physical charac-
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teristics of the person observed in the security video of the robberies.
While at the police station, officers read the defendant his Miranda rights. The defendant initially denied any involvement in

the robberies. Officers then left the interview room to apply for a search warrant for the white GMC SUV. Upon their return to the
interview room, the defendant agreed to speak to the officers. His Miranda rights were read to him again. Officers informed him
that they applied for a search warrant. The defendant did not request an attorney and he did not ask for the interview to stop. The
defendant then admitted to committing all four robberies described above.

The white GMC SUV was searched pursuant to a search warrant. A black Chicago White Sox hat, a handgun, a blue backpack,
latex gloves and $200 in small bills were found in the vehicle.1 The parties stipulated that the defendant had a prior conviction for
robbery of a motor vehicle. The defendant also had a prior conviction for robbery of a motor vehicle and he did not have a license
to possess or carry a firearm.

Defendant’s first few claims attack the sufficiency of evidence to convict. The standard of review for sufficiency of the evidence
claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of]
proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Moreover, in applying the above test, the entire record must be evaluated and all the evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.” Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).

Defendant first claims that the evidence was insufficient to convict him of robbery because he claims that the evidence was
insufficient to prove that he threatened another with or intentionally placed the victims in fear of immediate serious bodily injury.
Germane to this case, robbery is defined in 18 Pa. C.S.A. § 3701:

(a) Offense defined.--(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;

* * *

(2) An act shall be deemed ‘in the course of committing a theft’ if it occurs in an attempt to commit theft or in flight
after the attempt or commission.

(b) Grading.--Robbery under subsection (a)(1)(iv) is a felony of the second degree; robbery under subsection (a)(1)(v) is
a felony of the third degree; otherwise, it is a felony of the first degree.

“Serious bodily injury” is defined in the Crimes Code as “[b]odily injury which creates a substantial risk of death or which causes
serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.” 18 Pa.C.S.A.
§ 2301. The evidence clearly established that the defendant entered the businesses to commit a theft and, in doing so, threatened
or intentionally put each victim in fear of immediate serious bodily injury by pointing a gun at them. The defendant’s use of a
firearm and pointing it at the victims during the course of the thefts clearly demonstrated that he threatened the victims. The
evidence was sufficient to prove that the defendant was the lone actor in the commission of three counts of robbery. Accordingly,
the robbery convictions should be affirmed.

Defendant next claims is that the evidence was legally insufficient to convict him of violating 18 Pa.C.S.A. §6105, person not to
possess, because the evidence failed to establish that he possessed, used or controlled a firearm. This claims is patently baseless.

Title 18 Pa.C.S.A. 6105 provides:

(1) A person who has been convicted of an offense enumerated in subsection (b), within or without this
Commonwealth, regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not
possess, use, control, sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manu-
facture a firearm in this Commonwealth.

The evidence was clearly sufficient to convict on this count. Each victim testified in this case that the defendant possessed a
handgun at the time of the robberies. The evidence further demonstrated that the defendant pointed the handgun at each victim
during the robberies and demanded, at gunpoint, that the victims give him money. Moreover, just after the robberies were
committed, a handgun was found in the vehicle the defendant had been driving. This evidence overwhelmingly established that
the defendant possessed, used and controlled a firearm.

Defendant next challenges his conviction for violating the Uniform Firearms Act. The crime of carrying a firearm without a
license is set forth in 18 Pa. C.S. §6106(a), which states:

Any person who carries a firearm in any vehicle or any person who carries a firearm concealed on or about his person,
except in his place of abode or fixed place of business, without a valid and lawfully issued license under this Chapter
commits a felony of the third degree.

In order to convict a defendant for carrying a firearm without a license, the Commonwealth must prove: “(a) that the weapon
was a firearm, (b) that the firearm was unlicensed, and (c) that where the firearm was concealed on or about the person, it was
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outside his home or place of business.” Commonwealth v. Parker, 847 A.2d 745 (Pa.Super. 2004) citing Commonwealth v. Bavusa,
2000 PA Super 85, 750 A.2d 855, 857 (Pa. Super. 2000), affirmed, 574 Pa. 620, 832 A.2d 1042 (2003) (citations omitted).

Again, as set forth above, the evidence was sufficient to prove that the defendant possessed a firearm in a vehicle and that he
possessed it while he committed robberies outside of his residence. The uncontradicted evidence at trial established that the defen-
dant did not have a license to possess the firearm. The evidence at trial also established that the defendant was arrested just as he
exited the white GMC SUV immediately after committing three robberies while using a handgun. A handgun was found in the
white GMC SUV and the handgun was in the white GMC SUV at the time of defendant’s arrest. The jury was free to infer that the
defendant transported the firearm in the white GMC SUV and even that it was concealed on his person before and after he left the
robbery scenes. This Court believes that evidence is sufficient to convict the defendant for a violation of the Uniform Firearms Act.

Defendant’s final sufficiency claim challenges his convictions for recklessly endangering other person. With respect to this
challenge, “[a] person commits a misdemeanor of the second degree if he recklessly engages in conduct which places or may place
another person in danger of death or serious bodily injury.” 18 Pa.C.S. § 2705.

A defendant acts recklessly with respect to a material element of an offense,

when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from
his conduct. The risk must be of such a nature and degree that, considering the nature and intent of the actor’s conduct
and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a
reasonable person would observe in the actor’s situation.

18 Pa.C.S. § 302(b)(3).

The defendant’s conduct in this case establishes that he recklessly engaged in conduct that placed or may have placed the
victims in danger of death or serious bodily injury. As set forth above, the defendant’s use of a handgun and the way he used it to
threaten and demand money throughout the course of the incident demonstrated that he consciously disregarded a substantial and
unjustifiable risk that death or serious bodily injury could have occurred during the robberies. This claim fails.

Defendant also argues that each of the verdicts in this case were against the weight of the evidence. As forth in Criswell v. King,
834 A.2d 505, 512. (Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence grounds only in truly extraordinary circumstances,
i.e., when the jury’s verdict is so contrary to the evidence that it shocks one’s sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail. The only trial entity capable of vindicating
a claim that the jury’s verdict was contrary to the weight of the evidence claim is the trial judge -- decidedly not the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648 A.2d
1177, 1189 (Pa. 1994)).

The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,
433 (Pa.Super. 2007). The trier of fact is free to believe all, some or none of the evidence. Id. A reviewing court is not permitted to
substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only be
reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one’s sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly “[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice.” Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)). When the challenge to the weight of the
evidence is predicated on the credibility of trial testimony, appellate review of a trial court’s decision is extremely limited. Unless
the evidence is so unreliable and/or contradictory as to make any verdict based thereon pure conjecture, weight of evidence claims
shall be rejected. Commonwealth v. Rossetti, 2004 PA Super 465, 863 A.2d 1185, 1191 (Pa. Super. 2004). The fact-finder’s rejection
of a defendant’s version of events or the rejection of an affirmative defense is within its discretion and not a valid basis for a weight
of evidence attack. Commonwealth v. Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2011).

This Court believes that the jury properly evaluated the evidence in this case and the defendant’s convictions were based on
admissible, competent evidence. Based on the nature of the verdict, it is clear that the jury carefully considered all of the evidence.
The victims in this case testified based on their personal perceptions of the events as they occurred and video was played which
corroborated their testimony. The defendant’s own words reflecting his guilt were admitted against him and there was nothing
improper about the methods employed by the Commonwealth to obtain those statements. This Court has reviewed the trial court
record and concludes that the trial evidence was not so unreliable and/or contradictory that the verdict in this case was specula-
tive. Therefore, there is nothing about this verdict that shocks any sense of justice.

Defendant next claims that this Court erred in denying his motion to suppress evidence recovered from his vehicle and all
statements made by the defendant after the search of his vehicle. Regarding his suppression claims, defendant first challenges
the warrantless search and seizure of the white GMC SUV and argues that the police officers did not have probable cause to seize
or search his vehicle without a warrant. In Commonwealth v. Gary, 91 A.3d 102, 138 (Pa. 2014) the Pennsylvania Supreme Court
has clearly explained:

in this Commonwealth, the law governing warrantless searches of motor vehicles is coextensive with federal law
under the Fourth Amendment. The prerequisite for a warrantless search of a motor vehicle is probable cause to
search; no exigency beyond the inherent mobility of a motor vehicle is required. The consistent and firm requirement
for probable cause is a strong and sufficient safeguard against illegal searches of motor vehicles, whose inherent
mobility and the endless factual circumstances that such mobility engenders constitute a per se exigency allowing
police officers to make the determination of probable cause in the first instance in the field.

The test for probable cause is well-settled. “Probable cause does not demand the certainty we associate with formal trials. Rather,
a determination of probable cause requires only that the totality of the circumstances demonstrates a fair probability that contra-
band or evidence of a crime will be found in a particular place.” Commonwealth v. Manuel, 194 A.3d 1076, 1081 (Pa. Super. 2018)
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(en banc) (quoting Commonwealth v. Otterson, 947 A.2d 1239, 1244 (Pa. Super. 2008)). “[T]he evidence required to establish prob-
able cause for a warrantless search must be more than a mere suspicion or a good faith belief on the part of the police officer.”
Commonwealth v. Copeland, 955 A.2d 396, 400 (Pa. Super. 2008) (internal quotation marks and citation omitted). The Superior
Court has explained

[w]hen we examine a particular situation to determine if probable cause exists, we consider all the factors and their total
effect, and do not concentrate on each individual element.... We also focus on the circumstances as seen through the eyes
of the trained officer, and do not view the situation as an average citizen might.... Finally, we must remember that in deal-
ing with questions of probable cause, we are not dealing with certainties. We are dealing with the factual and practical
considerations of everyday life on which reasonable and prudent men act. This is not the same ‘beyond a reasonable
doubt’ standard which we apply in determining guilt or innocence at trial.

Commonwealth v. Chase, 575 A.2d 574, 575-76 (Pa.Super. 1990) (citations omitted). Probable cause “exists when criminality is one
reasonable inference; it need not be the only, or even the most likely, inference.” Commonwealth v. El, 933 A.2d 657, 661 (Pa.Super.
2007) (citation omitted).

This Court denied defendant’s suppression motion because it believes the record contains sufficient probable cause to justify
the seizure of the white GMC SUV. As reflected on the suppression record, officers had been investigating numerous robberies all
of which had the same modus operandi. On October 13, 2016, Ms. Shackleford reported the type of vehicle and the license plate
number of the white GMC SUV. A white GMC SUV was also observed on a street security camera and its license plate was visible.
Officers checked the license plate number and determined that the registered owner was a female who lived at 104 Minooka Street.
Officers also learned that the female’s boyfriend was the defendant and that the defendant had previously driven the white GMC
SUV during a hit-and-run incident. Officers compared photos of the defendant with surveillance video obtained during the prior
robberies and determined that the defendant shared physical characteristics with the suspected robber. Relying on this informa-
tion, on the day of the robberies at issue here, police officers travelled to 104 Minooka Street and observed the defendant parking
the white GMC SUV immediately after the robberies. Based on the proximity of time and the description of the vehicle and the
defendant, this Court believes that the police officers possessed the requisite probable cause that the white GMC SUV had recently
been used to commit robberies and the defendant was the person who committed those robberies. The motion to suppress the
warrantless seizure of the vehicle was properly denied.

The defendant also claims that law enforcement officers unlawfully searched the white GMC SUV at time of his arrest. Based
on the evidence presented during the suppression hearing, this assertion is simply untrue. This Court credited the testimony of the
law enforcement officers that no search of the vehicle was conducted at the scene of the arrest. The white GMC was seized and
towed to the police station. Officers obtained a search warrant to search the vehicle. Defendant does not challenge the search
warrant on appeal. Therefore, it was the ruling of this Court that no warrantless search of the vehicle occurred at the scene of his
arrest and the later search of the vehicle pursuant to the search warrant was valid.

Additionally, defendant’s motion to suppress his confession was properly denied. To the extent that defendant claims he was
arrested without probable cause, Pennsylvania law provides:

Probable cause is made out when the facts and circumstances which are within the knowledge of the officer at the time
of the arrest, and of which he has reasonably trustworthy information, are sufficient to warrant a man of reasonable
caution in the belief that the suspect has committed or is committing a crime. The question we ask is not whether the
officer’s belief was correct or more likely true than false. Rather, we require only a probability, and not a prima facie
showing, of criminal activity. In determining whether probable cause exists, we apply a totality of the circumstances
test.

Commonwealth v. Brogdon, 220 A.3d 592, 599 (Pa.Super. 2019) citing Commonwealth v. Thompson, 604 Pa. 198, 985 A.2d 928, 931
(2009). (citations, quotations, and quotation marks omitted). “Probable cause does not require certainty, but rather exists when
criminality is one reasonable inference, not necessarily even the most reasonable inference.” Commonwealth v. Spieler, 887 A.2d
1271, 1275 (Pa.Super. 2005).

For the same reasons the officers possessed probable cause to seize the white GMC SUV, those officers possessed probable
cause to arrest the defendant. Officers possessed reliable information that the defendant had been driving the white GMC SUV
registered to a female residing at 104 Minooka Street. Immediately after the robberies, the defendant was found at that location,
driving the vehicle. His physical appearance matched the description of the robbery suspect. These facts established probable
cause to arrest him.

To the extent that the defendant claims that his confession was not voluntary, in Miranda v. Arizona, 384 U.S. 436, 479 (1966),
the United States Supreme Court explained:

To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by the
authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is jeopard-
ized. Procedural safeguards must be employed to protect the privilege, and unless other fully effective means are
adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously
honored, the following measures are required. He must be warned prior to any questioning that he has the right to
remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence of
an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such warnings
have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive these rights
and agree to answer questions or make a statement. But unless and until such warnings and waiver are demonstrated
by the prosecution at trial, no evidence obtained as a result of interrogation can be used against him.

As set forth in Commonwealth v. Best, 789 A.2d 757, 762 (Pa. Super. 2002):

[T]he protective provisions of Miranda prohibit the continued interrogation of an interviewee in police custody once he
or she has invoked the right to remain silent and/or to consult with an attorney. Commonwealth v Rucci, 543 Pa. 261, 670
A.2d 1129 (Pa.Super. 1996). “Interrogation” means police questioning or conduct calculated to, expected to, or likely to
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evoke an admission. Commonwealth v Brown, 551 Pa. 465, 711 A.2d 444 (Pa.Super. 1998). Where an interviewee elects to
give an inculpatory statement without police interrogation, however, the statement is “volunteered” and not subject to
suppression, notwithstanding the prior invocation of rights under Miranda. Id; Commonwealth v. Bracey, 501 Pa. 356, 461
A.2d 775 (Pa.Super. 1993); Commonwealth v. Abdul-Salaam, 544 Pa. 514, 678 A.2d 342 (Pa.Super. 1992). Interrogation
occurs when the police should know that their words or actions are reasonably likely to elicit an incriminating response,
and the circumstances must reflect a measure of compulsion above and beyond that inherent in custody itself. See
Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116. (Pa.Super. 2001)(emphasis supplied).

Additionally, in Commonwealth v. Poplawski, 130 A.3d 697, 711-12 (Pa. 2015), the Pennsylvania Supreme Court explained:

Where ... an accused invokes his Fifth Amendment rights during a custodial interrogation but later provides an incrimi-
nating statement, this Court reviews the voluntariness of the accused’s statement by examining whether authorities
refrained from further interrogation until counsel has been made available to him, unless the accused himself initiates
further communication, exchanges, or conversations with the police. See Commonwealth v. Keaton, 45 A.3d 1050, 1067
(Pa. 2012) (invocation of Fifth Amendment right to counsel shields arrestee from further interrogation until counsel is
present, unless arrestee initiates further conversation with police). In Commonwealth v. Hubble, 504 A.2d 168 (Pa. 1986),
this Court held that a confession given after a defendant invokes his right to counsel need not be suppressed where the
defendant: “(1) initiated further communication, exchanges, or conversations with the police, and (2) knowingly and
intelligently waived the right to counsel.” Id. at 175.

The credible evidence from the suppression record demonstrates that the defendant was provided Miranda rights on two
separate occasions while he was in custody. While the defendant initially denied participating in the robberies, he later recanted
and admitted his role in that conduct. The record establishes that that the defendant was not under undue duress from any conduct
by the officers. Despite defendant’s self-serving testimony, his decision to speak with the officers and admit his conduct was
voluntary. This claim, thus, fails.

The defendant next claims that this Court abused its discretion in sentencing the defendant by imposing an excessive sentence.
This claim is without merit.

A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed
on appeal unless the sentencing court manifestly abused its discretion.” Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721. An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness. See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits
a particular defendant and the circumstances surrounding his crime.” Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992). Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant. Section 9721(b) provides: “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant .... “Boyer, supra at 153, citing 42 Pa.C.S.A. §9721(b). Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the charac-
ter of the defendant. The trial court should refer to the defendant’s prior criminal record, age, personal characteristics,
and potential for rehabilitation. However, where the sentencing judge had the benefit of a presentence investigative
report, it will be presumed that he or she was aware of the relevant information regarding the defendant’s character and
weighed those considerations along with mitigating statutory factors.

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).

In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that
they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007). A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines. If it does so, however, it “must provide a written
statement setting forth the reasons for the deviation .... ” Id., 926 A.2d at 963.

A sentencing judge can satisfy the requirement of placing reasons for a particular sentence on the record by indicating that he
or she has been informed by the presentencing report; thus properly considering and weighing all relevant factors. Boyer, supra,
citing Burns, supra, citing Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996). See also Commonwealth v. Tirado, 870
A.2d 362, 368 (Pa.Super. 2005) (if sentencing court has benefit of pre-sentence investigation, law expects court was aware of
relevant information regarding defendant’s character and weighed those considerations along with any mitigating factors).

Moreover, the imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing
court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995). Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to
impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373
(1995)). “In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should
run consecutive to or concurrent with another sentence being imposed.” Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005),
quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002).

The record in this case supports the sentence imposed by this Court. The sentence at each count reflected the mandatory
minimum sentence for that offense of conviction. The Court opted to impose the sentences consecutively to each other. The Court
reviewed the presentence report and was guided by its contents in sentencing the defendant. Notably, the defendant committed
three separate robberies at different retail establishments on October 13, 2016 by wielding a handgun at vulnerable employees of
the establishments and demanding money. He robbed Choung’s Market twice within a month. The defendant’s conduct can only be
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described as willful, deliberate, repeated and violent. He used a handgun to commit the crimes of conviction and to instill fear in
his victims and, in one instance, a child was present. The defendant has demonstrated an acute propensity to use a deadly weapon
to threaten innocent victims for the purpose of stealing money. The defendant was on state parole at the time of the offenses and
this fact did not dissuade the defendant from continuing to engage in a pattern of criminal activity. Based on the evidence of record,
the defendant poses a substantial risk to the public and this Court believed that a substantial period of incapacitation of the defen-
dant is necessary to protect the public. The defendant did not present a credible basis sufficient to sway this Court that a lesser
sentence was appropriate. This Court believes that the facts of this case, as summarized at sentencing and set forth during the trial,
warranted the individual sentence imposed by this Court. The record reflects the reasoning for the individual sentence and the
sentence should not be disturbed.

Accordingly, the judgment should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 15, 2020

1 At the suppression hearing, the defendant testified that the officers on the scene of his arrest searched his car immediately after
he was taken into custody. This Court did not find that testimony credible.
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Commonwealth of Pennsylvania v.
Rodney George Long

Criminal Appeal—DUI—Sufficiency—Incapable of Safe Driving—Refusal—Corpus Delecti—Car Accident

Defendant challenges DUI conviction and alleges a violation of the corpus delecti rule in admitting his statement into evidence.

No. CC 2019-04703. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—July 14, 2020.

OPINION
This is a direct appeal wherein the defendant appeals the Judgment of Sentence of February 11, 2020. After a non-jury trial,

this Court found the defendant guilty of one count of violating of 75 Pa.C.S.A. §3802(a)(1), one count of driving while his driver's
license was suspended and not guilty of careless driving. At the conviction for violating 75 Pa.C.S.A. §3802(a)(1), the defendant was
sentenced to a term of incarceration of not less than 4 days nor more than 6 months. 30 days to be served at an alternative hous-
ing facility. No further penalty was imposed at the remaining count. The defendant timely filed a Notice of Appeal and has raised
various issues on appeal.
The credible facts underlying this appeal are as follows: On March 12, 2019, Officer John Vojtko and Sergeant Robert Ferrence

of the Collier Township Police Department responded to a traffic accident located on Washington Pike. When they arrived on
the scene of the accident, all parties were outside of their vehicles. Officer Vojtko began speaking with the defendant and the
passenger of the vehicle the defendant was operating, Mr. Toth. Mr. Toth was sitting on steps of a nearby porch. He was extremely
intoxicated and officers testified that Mr. Toth could not have operated a motor vehicle in his current intoxicated condition. The
defendant told both officers that he and his friend, the passenger of his vehicle, had been out drinking alcohol and, because his
friend was too intoxicated to drive, the defendant drove home. The defendant explained that he had been driving down the road
and that another vehicle suddenly backed out of a driveway into his path and he could not stop the vehicle in time to avoid a
collision. Sergeant Ferrence smelled an odor of an alcoholic beverage coming from the defendant. The defendant had bloodshot,
glassy eyes and he was slurring his speech. Sergeant Ferrence believed the defendant was intoxiced Sergeant Ferrence asked
the defendant to perform field sobriety tests. The defendant refused. The defendant also refused to submit to chemical testing
of his blood to determine if he had been drinking alcohol. He was then placed under arrest.
After a brief investigation, Officer Vojtko determined that the accident was caused when Suzetta Mantilla, the operator of the

other vehicle involved in the accident, backed her vehicle out of a driveway into traffic and collided with the vehicle driven by the
defendant.

The defendant first challenges the sufficiency of the evidence to convict him. Relative to the defendant's first claim of error, the
standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of]
proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Moreover, in applying the above test, the entire record must be evaluated and all the evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, "[a]ny doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances." Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995§. It is for the trier of fact
to make credibility determinations. Commonwealth v. Schoff, 911A.2d 147, 159 (Pa.Super 2006).

Defendant was charged with and convicted of driving under the influence of alcohol under 75 Pa.C.S.A. § 3802(a)(l) which
provides:

§ 3802. Driving under influence of alcohol or controlled substance

(a) General impairment.-

(1) An individual may not drive, operate or be in actual physical control of the movement of a vehicle after imbibing
a sufficient amount of alcohol such that the individual is rendered incapable of safely driving, operating or being in
actual physical control of the movement of the vehicle.

75 Pa.C.S.A. § 3802(a)(l). Thus, the Commonwealth must prove: (1) that defendant was operating a motor vehicle or was in actual
physical control of the movement of a motor vehicle, (2) after imbibing a sufficient amount of alcohol such that the individual is
rendered incapable of safely driving.

Defendant does not challenge whether he was in "actual physical control" of his vehicle. Rather, he asserts that the evidence
was insufficient to prove beyond a reasonable doubt that he was incapable of safe driving. In Commonwealth v. Kerry, 906 A.2d
1237, 1241 (Pa.Super 2006), the Superior Court looked back to the predecessor statute to § 3802(a)(1), 75 Pa.C.S.A. 3731, and
explained

[t]o establish that one is incapable of safe driving ... the Commonwealth must prove that alcohol has substantially
impaired the normal mental and physical faculties required to operate the vehicle safely; "substantial impairment"
means a diminution or enfeeblement in the ability to exercise judgment, to deliberate or to react prudently to chang-
ing circumstances and conditions.
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Id. citing Commonwealth v. Gruff, 2003 PA Super 126, 822 A.2d 773, 781, (Pa. Super. 2003), appeal denied, 581 Pa. 672, 863 A.2d
1143 (2004). "The meaning of substantial impairment is not limited to some extreme condition of disability." Id. citing
Commonwealth v. Griscavage, 512 Pa. 540, 545 517 A.2d 1256, 1258 (1986). As set forth in Kerry, "Section 3802(a)(1), like its pred-
ecessor, "is a general provision and provides no specific restraint upon the Commonwealth in the manner in which it may prove
that an accused operated a vehicle under the influence of alcohol to a degree which rendered him incapable of safe driving." Id.
citing Commonwealth v. Loeper, 541 Pa. 393, 402-403, 663 A.2d 669, 673-674 (1995). Furthermore, "a police officer may utilize both
his experience and personal observations to render an opinion as to whether a person is intoxicated." Commonwealth v. Kelley, 438
Pa. Super. 289, 652 A.2d 378, 382 (Pa.Super. 1994) (citing Commonwealth v. Bowser, 425 Pa. Super. 24, 624 A.2d 125 (Pa.Super.
1993)). As set forth in Commonwealth v. Mobley, 14 A.3d 887, 800 2011 Pa. Super

In order to be found guilty of DUI--general impairment, an individual's alcohol consumption must substantially impair
his or her ability to safely operate a vehicle. Commonwealth v. Palmer, 2000 PA Super 123, 751 A.2d 223 (Pa.Super.
2000). Evidence of erratic driving is not a necessary precursor to a finding of guilt under the relevant statute. The
Commonwealth may prove that a person is incapable of safe driving through the failure of a field sobriety test. Id.; see
also Commonwealth v. Smith, 2003 PA Super 301, 831 A.2d 636 (Pa.Super. 2003). Herein, Appellant failed four
separate field sobriety tests, smelled of alcohol, and proceeded to coast through a stop sign despite a police officer
being in plain view. This evidence viewed in a light most favorable to the Commonwealth cannot be considered so
weak and inconclusive that no probability of fact can be drawn from the circumstances. Accordingly, Appellant's
sufficiency claim must fail.

Various courts have determined that certain evidence was sufficient to prove that a defendant was incapable of safe driving.
See Gruff, supra (finding conviction for DUI under former statute was supported by evidence of defendant's bloodshot eyes, smell
of alcohol, inappropriate responses, refusal to take a blood test, and driving at a high rate of speed); see also, Commonwealth v.
O'Bryon, 2003 PA Super 139, 820 A.2d 1287 (Pa. Super. 2003) (holding that evidence supported defendant's conviction under §
3731(a)(1) where officer testified that defendant ran her car into parked car and left scene, and where defendant was confused
and staggering, had alcohol on breath, and could not maintain balance); Commonwealth v. Leighty, 693 A.2d 1324 (Pa. Super.
1997) (holding evidence of glassy and bloodshot eyes, admittance of alcohol consumption, failure of two field sobriety tests and
minor accident before arrest was sufficient to support conviction for driving under the influence of alcohol under former §
3731(a)(1)); Commonwealth v. Feathers, 442 Pa. Super. 490, 660 A.2d 90 (Pa. Super. 1995), affirmed, 546 Pa. 139, 683 A.2d 289
(1996) (finding evidence was sufficient to sustain conviction under§ 3731(a)(1), where defendant had glassy eyes and slurred
speech, staggered as she walked, smelled of alcohol and failed field sobriety tests, notwithstanding absence of evidence of erratic
or unsafe driving); Commonwealth v. Rishel, 441 Pa. Super. 584, 658 A.2d 352 (Pa. Super. 1995) (holding evidence sufficient to
sustain conviction under § 3731(a)(l), where defendant smelled of alcohol, appeared confused, was involved in an automobile
accident, failed two field sobriety tests and admitted to consuming two 16-ounce beers) vacated on other grounds, 546 Pa. 48, 682
A.2d 1267 (1996).

In this case, the credible evidence at trial conclusively demonstrated that, at the time of the accident, the defendant smelled of
alcohol, had glassy and bloodshot eyes and had slurred speech. Additionally, as set forth above, the defendant refused to perform
field sobriety tests and refused to submit to chemical testing. The defendant admitted that he had been drinking alcohol before
driving. Sergeant Ferrence testified to his opinion that the defendant was intoxicated. This evidence was clearly sufficient to
demonstrate that the defendant was incapable of safe driving at the time his vehicle was stopped and his claim to the contrary
should be rejected.

Defendant's next two claims are that this Court violated the corpus delicti rule in (1) admitting the defendant's statement at trial
and (2) relying on that statement as evidence in this case. Under Pennsylvania law,

the application of the corpus delicti rule occurs in two distinct phases. The first phase involves the court's application
of a rule of evidence governing the threshold question of the admissibility of the confession. In this first phase of the
rule's application, the court must determine whether the Commonwealth has proven the corpus delicti of the crimes
charged by a mere preponderance of the evidence. If the court is satisfied that, on the evidence presented, it is more
likely than not that a wrong has occurred through criminal agency, then the confession and/or admissions of the defen-
dant are admissible.

The second phase of the rule's application occurs after a confession has already been admitted into evidence. After
the court has made its initial determination that the Commonwealth has proved the corpus delicti by a preponder-
ance of the evidence and has ruled the confession to be admissible, the corpus delicti rule additionally requires that
the Commonwealth prove to the jury's satisfaction beyond a reasonable doubt, the corpus delicti of the crimes
charged.

The corpus delicti of the DUI offense was established prior to the admission of defendant's statement. Police officers
responded to the scene of the accident in this case and began speaking to various people. In assessing the situation, officers deter-
mined that the defendant and Mr. Toth had been the occupants of one of the motor vehicles involved in the accident. Mr. Toth was
far too intoxicated to have been driving. The defendant smelled of alcohol, had glassy, bloodshot eyes and was slurring his speech.
It was reasonable for the officers to believe the defendant had been driving the vehicle at the time of the accident due to the fact
that Mr. Toth could not have driven the vehicle. At this juncture, this Court believes that the corpus delicti of the DUI offense had
been established by a preponderance of the evidence. As a result, admission of the defendant's statement that he had been driving
the vehicle at the time of the accident was proper and consideration of that statement in rendering the verdict in this case was
permissible.

The judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: July 14, 2020
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Commonwealth of Pennsylvania v.
Emilio Rivera

Criminal Appeal—Waiver—Brady—Suppression—Sufficiency—Weight of the Evidence—Reinstatement of Appellate Rights—
Wiretap—Accomplice Liability—404(b)

After Superior Court remand for new appeal, defendant raises multiple issues in case involving accomplice liability
during home invasion which resulted in a lengthy sentence.

No. CC 2011-14290. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—February 12, 2020.

OPINION
The Honorable Edward Borkowski presided over all pretrial matters in this case, the jury trial, the first direct appeal filed by

the defendant (at 509 WDA 2013) and the defendant's filing of a petition pursuant to the Post-Conviction Relief Act ("PCRA"). After
Judge Borkowski granted the PCRA petition and reinstated the defendant's appellate rights, Judge Borkowski recused himself
from this case. This case was reassigned to this Court to resolve a second wave of post-sentencing motions and issue an opinion
relating to defendant's second direct appeal.
After this Court denied defendant's post-sentencing motions, defendant filed the instant appeal. As set forth more fully below,

Attorney Rachael Santoriella filed post-sentencing motions which were denied by this Court. During the course of litigating the
post-sentencing motions, Attorney Santoriello was disqualified by this Court as defendant's counsel on October 9, 2018. Despite
being disqualified and removed as counsel for defendant, Attorney Santoriello filed a Statement Of Errors Complained Of On
Appeal on January 29, 2019. In response to an order issued by the Superior Court, Wendy L. Williams, Esquire entered her appear-
ance on Defendant's behalf and filed a separate comprehensive Rule 1925(b) Statement. The Rule 1925(b) Statement filed by
Attorney Williams incorporated the allegations contained in Attorney Santoriello's filing. Because Attorney Santoriella had been
disqualified as counsel for the defendant prior to January 29, 2019 and because Attorney Williams' filing incorporated the issues
in Attorney Santoriello's filing, this Court deems Attorney Santoriello's Statement Of Errors Complained Of On Appeal a nullity and
will address only those 22 issues (plus subparts) raised in Attorney Williams' Rule 1925(b) filing.
The defendant and his co-defendant, Marcus Andrejco, were originally charged in this case by criminal information (at CC No.

2011-14290). The defendant was charged with two counts of criminal attempt homicide,1 two counts of assault of a law enforcement
officer,2 one count of burglary,3 four counts of robbery serious bodily injury,4 four counts of aggravated assault,5 one count of
criminal attempt rape, one count of criminal conspiracy,6 four counts of unlawful restraint,7 one count of indecent assault,8 five
counts of recklessly endangering another person,9 and one count of impersonating a public servant.10

On July 24, 2012, the defendant and his co-defendant proceeded to a jury trial. At the conclusion of the three-week trial, on
August 16, 2012, the defendant was found guilty of one count of burglary, four counts of robbery, four counts of unlawful restraint,
four counts of recklessly endangering another person and not guilty at the remaining counts. His co-defendant was acquitted of
all charges.

On November 15, 2012, the defendant was sentenced by Judge Borkowski as follows:

Count 5: burglary - ten to twenty years incarceration;

Count 6: robbery serious bodily injury - ten to twenty years incarceration to be served consecutive to the period of
incarceration imposed at count five;

Count 7: robbery serious bodily injury - ten to twenty years incarceration to be served consecutive to the period of
incarceration imposed at count six;

Count 8: robbery serious bodily injury - ten to twenty years incarceration to be served consecutive to the period of
incarceration imposed at count seven;

Count 9: robbery serious bodily injury - ten to twenty years incarceration to be served consecutive to the period of
incarceration imposed at count eight;

Count 16: unlawful restraint two to four years incarceration to be served concurrent with the period of incarceration
imposed at count five;

Count 17: unlawful restraint two to four years incarceration to be served concurrent with the period of incarceration
imposed at count five;

Count 18: unlawful restraint two to four years incarceration to be served concurrent with the period of incarceration
imposed at count five;

Count 19: unlawful restraint - two to four years incarceration to be served concurrent with the period of incarceration
imposed at count five;

Count 21: recklessly endangering another person - one to two years incarceration to be served concurrent with the
period of incarceration imposed at count five;

Count 22: recklessly endangering another person - one to two years incarceration to be served concurrent with the
period of incarceration imposed at count five;

Count 23: recklessly endangering another person - one to two years incarceration to be served concurrent with the
period of incarceration imposed at count five; and

Count 24: one to two years incarceration to be served concurrent with the period of incarceration imposed at count
five.

The aggregate sentence imposed on the defendant was a term of imprisonment of not less than 50 years nor more than 100 years.
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Judge Borkowski made the following findings of fact in his previous opinion and this Court will not disturb those findings now:

On April 4, 2011, Tasha Grayson and Keith Mullen were watching television at home while their two children slept
upstairs, at 858 Miller Avenue in the City of Clairton, Allegheny County. (T.T.(I) 99, 169-1 70).11 At approximately 10:30
P.M., Grayson and Mullen heard a loud bang in the kitchen, which Mullen investigated. While Mullen was looking out
the back window, a man started banging on the kitchen door, yelling, "This is the FBI. Open up." (T.T.(I) 172-173, 175;
T.T.(IV) 37-38, 170-171). Mullen went to the basement to get their dog and Grayson went upstairs to the kids' room.
(T.T.(I) 176-177; T.T.(IV) 38-39).

As the man outside continued to knock, Mullen opened the door, and [Defendant] and an accomplice pushed their
way into the home. [Defendant] and his accomplice turned Mullen around and the accomplice put a gun to Mullen's
head. (T.T.(IV) 39-40). [Defendant] went upstairs and brought Grayson and her children downstairs at gunpoint.
(T.T.(I) 179-182, 188-190; T.T.(IV) 41). [Defendant] met his accomplice in the kitchen, and they forced everyone down
into the basement at gunpoint. (T.T.(I) 190-192; T.T.(IV) 42, 49). Once in the basement [Defendant] ordered everyone
to lay on their stomachs. [Defendant] and his accomplice looked around the basement for drugs, knowing that Mullen
sold cocaine from the house. [Defendant] found Mullen's bag of cocaine on top of the refrigerator, but [Defendant]'s
accomplice became agitated and demanded money and more drugs. Mullen responded that was all he had, and "I don't
have that stuff." (T.T.(I) 193-195; T.T.(IV) 31, 36, 66-68). In response [Defendant] grabbed their four year old daugh-
ter and put a gun to her head, asking Mullen, "Do you love her?" (T.T.(I) 195). [Defendant] next grabbed Grayson by
the neck, put the gun in her mouth, and asked Mullen, "Do you love her?" (T.T.(I) 196; T.T.(IV) 68). Mullen again stat-
ed that he did not have what they wanted, but Grayson told [Defendant], "I have some money upstairs on the side of
my bed, take it and go." (T.T.(1) 196; T.T.(IV) 69).

[Defendant] ran upstairs and searched the bedroom but returned after a few minutes and [Defendant] and his
accomplice ordered everyone up to the children's room. (T.T.(I) 196-198; T.T.(IV) 70). [Defendant]'s accomplice hit
Mullen in the head several times with his revolver until Grayson yelled at him to stop and she would show them where
the money was. (T.T.(I) 198-199). [Defendant]'s accomplice brought Mullen back down to the basement at gunpoint.
(T.T.(IV) 73-74). [Defendant] grabbed Grayson by the shirt and took her to her bedroom where he made her retrieve
approximately $700 for him. They returned to the children's room and [Defendant] began to undress Grayson. (T.T.(I)
199-203); T.T.(II) 89).

The neighbors were able to hear struggling and yelling through the walls of the duplex which comprised 858 and
860 Miller Avenue, and they eventually became alarmed and called the police. (T.T.(IV) 144, 151-152, 154, 171). In
response to a possible home invasion call, City of Clairton police officers James Kuzak, Matthew McDanel, and
Jonathon Steiner arrived on scene in separate vehicles and proceeded to the residence. (T.T.(V) 12-13, 16, 131). The
three officers surrounded the home. Officer Kuzak approached the rear door and knocked loudly, prompting
[Defendant] to bring Grayson downstairs to the kitchen door. Officer Kuzak announced "this is Clairton police open
up." (T.T.(I) 205-207; T.T.(IV) 74; T.T.(V) 16, 20-21, 55-56, 59, 132-133). [Defendant] told Grayson to tell the officer that
everything was okay and to go away, and she did so. Officer Kuzak responded, "This is Clairton police. If you don't open
up, we're coming in." (T.T.(I) 207; T.T.(V) 137). Grayson again told Officer Kuzak that she was fine, as instructed by
[Defendant], but the officer continued to knock and try to gain entry. [Defendant]'s accomplice came up to the kitchen
from the basement and told [Defendant] that they were going to have to shoot their way out, but [Defendant] wanted
to wait it out. [Defendant] then left Grayson and his accomplice in the kitchen and went briefly into the living room.
(T.T.(I) 208-209, 212; T.T.(IV) 75).

[Defendant]'s accomplice placed his hand on the door handle, counted to three, and then opened the door
and shot Officer Kuzak four to six times before jumping over Officer Kuzak's fallen body and running away.
[Defendant] followed and both fled toward an alley behind the house. (T.T.(I) 214-216; T.T.(IV) 76, 78, 179; T.T.(V)
21-22, 44, 60, 62-63, 137-138). Officers Steiner and McDanel both began to pursue [Defendant] and his accom-
plice, but Officer McDanel stopped in the backyard when he heard Officer Kuzak faintly state that he was
injured. Officer McDanel approached Officer Kuzak and placed an "officer down" call for assistance. Officer
Steiner was unable to catch [Defendant] or his accomplice in the alley, and returned to the scene. (T.T.(V) 66, 68-
69, 138-140). Officer Kuzak was unable to move and was having difficulty breathing. (T.T.(V) 23-25). Officer
McDanel carried Officer Kuzak to the front of the house to await the medics while Officer Steiner provided cover.
(T.T.(V) 27-28, 75, 141).

Officer Kuzak was transported to Mercy Hospital where he underwent several emergency surgeries that
were ultimately successful in saving his life. (T.T.(V) 29-33, 162-163, 166-168). However, Officer Kuzak was
shot several times by [Defendant]'s accomplice: (1) one bullet struck him in the hand which disarmed him; (2)
two bullets struck him in the center of his bulletproof vest; and, (3) one bullet struck him in the upper chest
above the bulletproof vest. The bullet that entered Officer Kuzak's upper chest broke his spinal cord, causing
paralysis. (T.T.(V) 34-36).

Following witness interviews and information received through a wire worn by a confidential informant,
[Defendant] was interviewed by police. [Defendant] gave a statement acknowledging his involvement in the home
invasion, but placed primary blame on his accomplice. [Defendant] was arrested and charged as noted hereinabove.

The defendant has alleged over 22 issues, with subparts on appeal. Despite not having presided over this matter until the
second round of post-sentencing motions had been filed after an initial direct appeal and the reinstatement of defendant's direct
appeal rights due to the ineffectiveness of his appellate counsel, this Court has reviewed the trial court record and has addressed
all of the issues raised by Defendant. Based on this Court's review of the record, it appears as though a number of the claims raised
by Defendant were not raised in the trial court. Those claims are specifically identified below. To the extent that this Court could
identify those issues which were raised below, this Court has attempted to glean Judge Borkowski's reasons for his rulings and/or
findings herein.
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Defendant first claims that the Commonwealth violated his rights by failing to provide exculpatory evidence relating to
alleged preferential treatment conferred on Commonwealth witness, Sean Ball, for his testimony. According to the defen-
dant, the failure to provide this exculpatory evidence denied him the ability demonstrate that Ball committed perjury at
trial when he denied receiving any such preferential treatment. This claim can be summarily denied. While Defendant's
prior counsel, Attorney Santoriello, raised this issue in the Amended Post-Sentencing Motions, there is no evidence of
record remotely supporting this claim. On the contrary, as noted on the record, the claim that the Commonwealth failed to
disclose exculpatory evidence relating to alleged benefits conferred on Ball by Detective Patricia Sherwood were simply
bald allegations. Defendant's counsel did not offer any factual basis to support the claims. Moreover, based on the trial court
record, it appears that there was a discussion among Judge Borkowski, counsel for Defendant, counsel for the defendant's
accomplice and counsel for the Commonwealth during which the parties agreed that Ball had personally disclosed during a
recorded interview that he received consideration for his testimony in this case. This exchange occurred on the record on
May 22, 2012, approximately two months prior to trial. Though Defendant's counsel had waived his presence at this status
conference, a copy of the interview as provided to Defendant in electronic format (Pretrial Motions Hearing Transcript May
22, 2012, page 79). This Court believes that the trial court record establishes that the defendant was provided with infor-
mation that Ball received a benefit for his cooperation in this case. There is no evidence of record, however, that the
Commonwealth failed to disclose that Ball received a benefit from Detective Patricia Sherwood for his cooperation in this
case. Accordingly, this claim is baseless.
Defendant next claims that the Judge Borkowski improperly admitted evidence obtained from an illegal, consensual wiretap.

Under the Wiretap Act, law enforcement may utilize wiretaps without obtaining prior judicial approval when one of the parties to
the conversation consents to the interception:

§ 5704. Exceptions to prohibition of interception and disclosure of communications

It shall not be unlawful and no prior court approval shall be required under this chapter for:

* * *

(2) Any investigative or law enforcement officer or any person acting at the direction or request of an investigative or
law enforcement officer to intercept a wire, electronic or oral communication involving suspected criminal activities,
including, but not limited to, the crimes enumerated in section 5708 (relating to order authorizing interception of wire,
electronic or oral communications), where:

* * *

(ii) one of the parties to the communication has given prior consent to such interception. However, no interception
under this paragraph shall be made unless the Attorney General or a deputy attorney general designated in writing
by the Attorney General, or the district attorney, or an assistant district attorney designated in writing by the district
attorney, of the county wherein the interception is to be initiated, has reviewed the facts and is satisfied that the
consent is voluntary and has given prior approval for the interception ....

18 Pa.C.S.A. § 5704(2)(ii).

In Commonwealth v. Clark, 542 A.2d 1036, 1040 (Pa.Super. 1988), the Superior Court explained that

The responsibilities outlined in the [Wiretap] Act regarding the duties of the Attorney General, District Attorney or
their designee are non-del[e]gable. Those persons responsible for authorizing interceptions under the [Wiretap] Act
must personally review the facts, ascertain directly from the consenting party the voluntariness of his or her consent
and give prior approval to the interceptions.

Id. at 1040 (emphasis added). In determining whether the approval of a consensual wiretap is proper, police officers must
articulate "reasonable grounds" for the monitoring and the Attorney General or the district attorney must verify that that these
reasonable grounds exist. Commonwealth v. Taylor. 622 A.2d 329, 332 (Pa.Super. 1993) (citing Commonwealth v. Phillips, 540 A.2d
933, 937 (Pa.Super. 1988).
Judge Borkowski made specific factual findings regarding this issue and properly denied the defendant's request to suppress

the recorded conversations. Judge Borkowski determined that Detective Jason Binder of the Allegheny County Police Department
was a 15-year veteran police officer. Detective Binder was assigned to the Narcotics, Vice and Intelligence Unit. Detective Binder
attended the Pennsylvania State Police Academy in February, 2009 and he completed appropriate certifications in the particulars
of the Wiretap Act, the legality of recordings and the use of proper equipment. Detective Binder is Class A Certified, which author-
izes him to make actual recordings. See Commonwealth Suppression Exhibit 9. His certification was basically uncontested by the
defendant. Judge Borkowski made further findings that Deputy District Attorney Diane Berman, the supervisor of the
Investigating Grand Jury in Allegheny County, Pennsylvania, has been employed in the District Attorney's Office since 1974.
Deputy District Attorney Berman has 15 to 20 years' experience in supervising wiretap matters within the Allegheny County
District Attorney's Office. She is thoroughly familiar with the requirements of the Wiretap Act and the specific wiretap authoriza-
tion for recordings of Sean Ball. Deputy District Attorney Berman completed the necessary steps to obtain authorization for the
recording of Sean Ball. She completed the Memorandum of Request and she determined that the "reasonable suspicion" standard
had been met in this case. She interviewed the consenting party, Sean Ball, and determined that his consent was knowing and
voluntary. Deputy District Attorney Berman also issued the Memorandum of Approval. Judge Borkowski specifically found that
all of the requirements of the Wiretap Act were followed for each period of interception. Accordingly, this claim of error should
be rejected.
Defendant next raises a number of claims that the evidence was insufficient to convict of burglary, robbery, recklessly endan-

gering another person and unlawful restraint. Based on the trial testimony, these claims are wholly baseless.

The standard of review for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every



page 22 volume 169  no.  3

element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] prov-
ing every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all the evidence actually received must be consid-
ered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced,
is free to believe all, part or none of the evidence.

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003). In addition, "[a]ny doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances." Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).
The evidence admitted at trial established that the defendant committed offenses with an accomplice. To establish accomplice

liability, a two-prong test must be satisfied. Commonwealth v. Murphy, 577 Pa. 275, 284, 844 A.2d 1228, 1234 (2004). First, there
must be evidence to show that the defendant intended to facilitate or promote the underlying offense. Id. Second, there must be
evidence that the defendant actively participated in the crime or crimes by soliciting, aiding, or agreeing to aid the principal. Id.
Both requirements may be established wholly by circumstantial evidence. Id. Only "the least degree of concert or collusion in the
commission of the offense is sufficient to sustain a finding of responsibility as an accomplice." Commonwealth v. Coccioletti, 493
Pa. 103, 109, 425 A.2d 387, 390 (1981). No agreement is required, only aid. Commonwealth v. Graves, 316 Pa. Super. 484, 463 A.2d
467, 470 (Pa. Super. 1983).

Defendant first claims that the evidence was insufficient to establish the crime of burglary. Title 18 Pa.C.S. § 3502 provides:

(a) Offense defined.-- A person is guilty of burglary if he enters a building or occupied structure, or separately secured
or occupied portion thereof, with intent to commit a crime therein, unless the premises are at the time open to the
public or the actor is licensed or privileged to enter.

Defendant specifically claims that the evidence was insufficient to establish that he entered a building or occupied structure
with the intent to commit a crime. This allegation is completely belied by the fact that the defendant was specifically identified
as one of the perpetrators of the alleged crimes by two of the victims. Trial testimony further established that the defendant
forced himself into the residence of the victims after he or his accomplice announced, "This is the FBI. Open up." After enter-
ing the residence, the defendant and his accomplice forced the victims, which included two children, down to the basement of
the residence at gunpoint and ordered them to lie on their stomachs. The defendant began looking around the residence for drugs
and a bag of drugs was found on top of the refrigerator. The defendant's accomplice demanded money and more drugs. While
making threatening demands for money, the defendant held a gun to the head of Grayson and Mullen's four-year old daughter and
asked Grayson and Mullen if they loved her. The defendant then put a gun into the mouth of Grayson and again asked Mullen
if he loved Grayson. Grayson told the defendant that she had more money upstairs. The accomplice then hit Mullen in the head
multiple times with his firearm. Grayson yelled from the accomplice to stop and she told both actors that she had money "upstairs".
The defendant then ran to the bedroom area of the residence and forced Grayson to accompany him. The defendant then searched
that area for money and forced Grayson to retrieve approximately $700 for defendant. Defendant then began to undress Grayson.
Police officers shortly arrived on scene and the shootout described above occurred. These actions, occurring immediately after
the forced entry after the claim to be federal law enforcement officers, unequivocally establish that the defendant entered the
residence of Grayson and Mullen to commit a number of crimes (theft, aggravated assault, simple assault, recklessly endangering
another person, robbery and unlawful restraint) as both a principal and as an accomplice. The evidence adduced at trial was, there-
fore, clearly sufficient to convict the defendant of burglary.

This Court also believes that this evidence was sufficient to prove that the defendant committed four counts of robbery.
Germane to this case, robbery is defined in 18 Pa. C.S.A. § 3701:

(a) Offense defined. --(1) A person is guilty of robbery if, in the course of committing a theft, he:

(i) inflicts serious bodily injury upon another;

(ii) threatens another with or intentionally puts him in fear of immediate serious bodily injury;

* * *

(2) An act shall be deemed 'in the course of committing a theft' if it occurs in an attempt to commit theft or in flight
after the attempt or commission.

(b) Grading.--Robbery under subsection (a)(1)(iv) is a felony of the second degree; robbery under subsection (a)(1)(v)
is a felony of the third degree; otherwise, it is a felony of the first degree.

"Serious bodily injury" is defined in the Crimes Code as "[b]odily injury which creates a substantial risk of death or which causes
serious, permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ." 18 Pa.C.S.A.
§ 2301. The evidence clearly established that the defendant and his accomplice entered the residence to commit a theft. Moreover,
the defendant's use of a firearm during the course of the theft clearly demonstrated that he threatened Grayson, Mullen and their
two children with serious bodily injury and likewise intentionally placed them in fear of immediate serious bodily injury. The
defendant held a gun to the head of Grayson. He put the gun in the mouth of a four-year old child. He struck Mullen in the head
with the gun. Moreover, both the defendant and his accomplice pointed guns at all four victims, forced them into the basement
and into the children's room while making threatening demands for drugs and money. The evidence was clearly sufficient to prove
that the defendant was a principal in the commission of four counts of robbery and it was likewise ample to convict him as an
accomplice to the robbery. This Court believes this evidence was clearly sufficient to prove that the defendant acted in concert
with his accomplice to aid and assist in the actions which resulted in the robbery. Accordingly, the robbery convictions should
be affirmed.
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With respect to defendant's challenge to his convictions for recklessly endangering another person, "[a] person commits a
misdemeanor of the second degree if he recklessly engages in conduct which places or may place another person in danger of death
or serious bodily injury." 18 Pa.C.S. § 2705.
A defendant acts recklessly with respect to a material element of an offense,

when he consciously disregards a substantial and unjustifiable risk that the material element exists or will result from
his conduct. The risk must be of such a nature and degree that, considering the nature and intent of the actor's
conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct
that a reasonable person would observe in the actor's situation.

18 Pa.C.S. § 302(b)(3).

The defendant's conduct in this case establishes that he recklessly engaged in conduct that placed or may have placed Grayson,
Mullen and their two children in danger of death or serious bodily injury. As set forth above, the defendant's use of a gun and the
way he used it throughout the course of the incident demonstrated that he consciously disregarded a substantial and unjustifiable
risk that death or serious bodily injury could have occurred during the robbery. This claim fails.
Defendant next claims that the evidence was insufficient to convict him of unlawful restraint. In order to maintain a conviction

for unlawful restraint, the Commonwealth must prove that the person knowingly:

(1) restrained another person unlawfully in circumstances exposing that person to the risk of serious bodily injury; or

(2) holds another in a condition of involuntary servitude.

18 Pa.C.S. § 2902(a).

The record demonstrates that the defendant restrained and/or controlled the activities of Grayson, Mullen and their two
children at gunpoint during the robbery. The four victims were forced to lie on the floor of the basement while the defendant and
his accomplice brandished firearms. The defendant specifically, at one point, suggested to his accomplice that they keep the four
victims as "hostages" after the police arrived on scene. As set forth repeatedly herein, the defendant's use of a gun throughout the
course of the robbery demonstrated that he subjected the four victims to the risk of serious bodily injury while they were being
restrained. This claim also fails.
Defendant next claims that the verdict was against the weight of the evidence. As forth in Criswell v. King, 834 A.2d 505, 512.

(Pa. 2003):

Given the primary role of the jury in determining questions of credibility and evidentiary weight, the settled but
extraordinary power vested in trial judges to upset a jury verdict on grounds of evidentiary weight is very narrowly
circumscribed. A new trial is warranted on weight of the evidence ground only in truly extraordinary circumstances,
ie., when the jury’s verdict is so contrary to the evidence that it shocks one's sense of justice and the award of a new
trial is imperative so that right may be given another opportunity to prevail. The only trial entity capable of vindicat-
ing a claim that the jury's verdict was contrary to the weight of the evidence claim is the trial judge -- decidedly not
the jury.

834 A.2d at 512. Armbruster v. Horowitz, 572 Pa. 1, 813 A.2d 698, 703 (Pa. 2002); Commonwealth v. Brown, 538 Pa. 410, 648
A.2d 1177, 1189 (Pa. 1994)). Although Criswell spoke in terms of a jury verdict, there is no distinction relative to a non-jury
verdict.
The initial determination regarding the weight of the evidence is for the fact-finder. Commonwealth v. Jarowecki, 923 A.2d 425,

433 (Pa.Super. 2007). The trier of fact is free to believe all, some or none of the evidence. Id. A reviewing court is not permitted to
substitute its judgment for that of the fact-finder. Commonwealth v. Small, 741 A.2d 666, 672 (Pa. 1999). A verdict should only be
reversed based on a weight claim if that verdict was so contrary to the evidence as to shock one's sense of justice. Id. See also
Commonwealth v. Habay, 934 A.2d 732, 736-737 (Pa.Super. 2007). Importantly "[a] motion for a new trial on the grounds that the
verdict is contrary to the weight of the evidence concedes that there is sufficient evidence to sustain the verdict but claims that
'notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give them equal weight with
all the facts is to deny justice." Commonwealth v. Widmer, 744 A.2d 745 (Pa. 2000)). When the challenge to the weight of the
evidence is predicated on the credibility of trial testimony, appellate review of a trial court's decision is extremely limited. Unless
the evidence is so unreliable and/or contradictory as to make any verdict based thereon pure conjecture, weight of evidence claims
shall be rejected. Commonwealth v. Rossetti, 2004 PA Super 465, 863 A.2d 1185, 1191 (Pa. Super. 2004). The fact-finder's rejection
of a defendant's version of events or the rejection of an affirmative defense is within its discretion and not a valid basis for a weight
of evidence attack. Commonwealth v. Bowen, 55 A.3d 1254, 1262 (Pa.Super. 2011).
This Court believes that the jury properly evaluated the evidence in this case and the defendant's convictions were based on

admissible, competent evidence. Based on the nature of the verdict, it is clear that the jury carefully considered all of the evidence
admitted against the defendant as he was acquitted of a number of serious charges. The victims in this case testified based on their
personal perceptions of the events as they occurred and they specifically identified the defendant as the perpetrator of the crimes
of conviction. The defendant's own words reflecting his guilt were admitted against him and there was nothing improper about the
methods employed by the Commonwealth to obtain those statements. Additional trial witnesses provided circumstantial evidence
that the defendant was involved in the offenses of conviction. This Court has reviewed the trial court record and concludes that the
trial evidence was not so unreliable and/or contradictory that the verdict in this case was speculative. Therefore, there is nothing
about this verdict that shocks any sense of justice.
Defendant next claims that Judge Borkowski erred in admitting the defendant's incriminating custodial statements made after

he requested counsel. In Miranda v. Arizona, 384 U.S. 436, 479 (1966), the United States Supreme Court explained:

To summarize, we hold that when an individual is taken into custody or otherwise deprived of his freedom by
the authorities in any significant way and is subjected to questioning, the privilege against self-incrimination is
jeopardized. Procedural safeguards must be employed to protect the privilege, and unless other fully effective means
are adopted to notify the person of his right of silence and to assure that the exercise of the right will be scrupulously
honored, the following measures are required. He must be warned prior to any questioning that he has the right to
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remain silent, that anything he says can be used against him in a court of law, that he has the right to the presence
of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he
so desires. Opportunity to exercise these rights must be afforded to him throughout the interrogation. After such
warnings have been given, and such opportunity afforded him, the individual may knowingly and intelligently waive
these rights and agree to answer questions or make a statement. But unless and until such warnings and waiver
are demonstrated by the prosecution at trial, no evidence obtained as a result of interrogation can be used
against him.

As set forth in Commonwealth v. Best, 789 A.2d 757, 762 (Pa. Super. 2002):

[T]he protective provisions of Miranda prohibit the continued interrogation of an interviewee in police custody once
he or she has invoked the right to remain silent and/or to consult with an attorney. Commonwealth v Rucci, 543 Pa.
261, 670 A.2d 1129 (Pa.Super. 1996). "Interrogation" means police questioning or conduct calculated to, expected to, or
likely to evoke an admission. Commonwealth v Brown 551 Pa. 465, 711 A.2d 444 (Pa.Super. 1998). Where an inter-
viewee elects to give an inculpatory statement without police interrogation, however the statement is ''volunteered"
and not subject to uppression, notwithstanding the prior invocation of rights under Miranda. Id; Commonwealth v.
Bracey, 501 Pa. 356, 461 A2d 775 (Pa.Super. 1993); Commonwealth v. Abdul-Salaam, 544 Pa. 514, 678 A.2d 342
(Pa.Super. 1992). Interrogation occurs when the police should know that their words or actions are reasonably likely
to elicit an incriminating response, and the circumstances must reflect a measure of compulsion above and beyond
that inherent in custody itself. See Commonwealth v. Fisher, 564 Pa. 505, 769 A.2d 1116. (Pa.Super. 2001)(emphasis
supplied).

Additionally, in Commonwealth v. Poplawski, 130 A.3d 697, 711-12 (Pa. 2015), the Pennsylvania Supreme Court explained:

Where ... an accused invokes his Fifth Amendment rights during a custodial interrogation but later provides an
incriminating statement, this Court reviews the voluntariness of the accused's statement by examining whether
authorities refrained from further interrogation until counsel has been made available to him, unless the accused him-
self initiates further communication, exchanges, or conversations with the police. See Commonwealth v. Keaton, 45
A.3d 1050, 1067 (Pa. 2012) (invocation of Fifth Amendment right to counsel shields arrestee from further interroga-
tion until counsel is present, unless arrestee initiates further conversation with police). In Commonwealth v. Hubble,
504 A.2d 168 (Pa. 1986), this Court held that a confession given after a defendant invokes his right to counsel need not
be suppressed where the defendant: "(1) initiated further communication, exchanges, or conversations with the police,
and (2) knowingly and intelligently waived the right to counsel." Id at 175.

After a suppression hearing had been conducted, Judge Borkowski made numerous findings on March 30, 2012. The defendant
was arrested on October 26, 2012. He was transported to the offices of the Allegheny County Police Department where he was
interviewed by Detective Greg Matthews. Detective Mathews provided the defendant with a written Miranda form
(Commonwealth Suppression Exhibit 10) which was read to the defendant. The defendant conveyed that he understood the signif-
icance of the form and that he was waiving his constitutional rights set forth in that form. The defendant informed detectives that
he was willing to speak to them about a robbery/home invasion. The defendant initially denied any involvement in a robbery/home
invasion that occurred on April 11, 2011. After detectives confronted him with some evidence, the defendant provided his account
of what transpired on that date. Judge Borkowski noted that the defendant was fluent in English, he was clear-headed and he was
not under the influence of drugs or alcohol when he provided the statement. A taped statement was obtained from the defendant
where he gave a detailed description of his involvement in the home invasion/robbery. Judge Borkowski made a specific finding
that the defendant never requested the presence of a lawyer nor did he ever request that detectives cease questioning him. There
was no suggestion of coercion, physical forces or promises of any sort during questioning. Judge Borkowski found, and this Court
will not overrule, that the defendant's waiver of his Miranda rights was knowingly, intelligently and voluntarily made. Accordingly,
this claim is meritless.
Defendant next few claims relate to the admissibility of evidence. "The admissibility of evidence is solely within the discretion

of the trial court and will be reversed only if the trial court has abused its discretion." Commonwealth v. Cunningham, 805 A.2d
566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663, 820 A.2d 703 (2003). As a result, rulings regarding the admissi-
bility of evidence will not be disturbed for an abuse of discretion "unless that ruling reflects 'manifest unreasonableness, or
partiality, prejudice, bias, or ill-will, or such lack of support as to be clearly erroneous."' Commonwealth v. Einhorn, 911 A.2d 960,
972 (Pa. Super. 2006).
It is axiomatic that evidence that is not relevant is not admissible. Pa.R.E. 402; Commonwealth v. Robinson, 554 Pa. 293,

304-305, 721 A.2d 344, 350 (1998) ("The threshold inquiry with admission of evidence is whether the evidence is relevant.").
Relevant evidence is evidence that has "any tendency to make the existence of any fact that is of consequence to the determi-
nation of the action more probable or less probable than it would be without the evidence." Pa.R.E. 401. See also
Commonwealth v. Edwards, 588 Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish
a material fact in the case, tends to make a fact at issue more or less probable or supports a reasonable inference or pre-
sumption regarding a material fact).

In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that "[r]elevant evidence may
nevertheless be excluded 'if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.'" See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).

As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal
proposition relevant to the case. As this Court has noted, a trial court i not required to sanitize the trial to eliminate
all unpleasant facts from the jury' consideration where those facts form part of the history and natural development
of the events and offences with which [a] defendant is charged.
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Generally, evidence that a defendant committed other other crimes, wrongs, or acts is inadmissible to prove that a defendant
acted in conformity therewith. Pa. R. Evid. 404(b)(1). This type of evidence is admissible, however, when it is offered for other
purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident so
long as the trial court concludes the probative value of the evidence outweighs its potential for prejudice. Pa. R. Evid. 404(b)(2),
(3). See Commonwealth v. Henkel, 938 A.2d 433, 444 (Pa.Super. 2007).
Evidence can be probative because it demonstrates "the chain or sequence of events which formed the history of the case" and

it was "part of the natural development of the case", and it "demonstrates [defendant's] motive, malice, intent, and ill-will toward
the victim." See Commonwealth v. Jackson, 900 A.2d 936, 940-941 (Superior Court 2006). Even when the admission of evidence is
deemed erroneous, a verdict will not be disturbed if the error is harmless. As set forth in Commonwealth v. William , 554 Pa. 1, 19,
720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155, 162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that
the error could not have contributed to the verdict.

Defendant lodges a challenge to the defendant's prior convictions for firearms offenses during the testimony of Brandy Balogh,
the defendant's girlfriend. During the trial, Balogh testified as a Commonwealth witness and she was less than cooperative with
the prosecutor. Balogh refused to acknowledge that she made statements to detectives and she attempted to distance herself from
statements she made during a recorded interview. On cross-examination by the defendant's attorney, the following exchange
occurred:

Q: Did they ever say to you, "Oh come on. You know he had a gun?"

A: Yeah, which I know there was no guns in the house because we have a baby on the way, and he doesn't - he has no
involvement with them type of things. He's not a violent person at all.

Immediately after this exchange, counsel for the accomplice requested that he be permitted to impeach Balogh's vouching for
the defendant's character by asking Balogh about the defendant's prior convictions for firearms convictions. Judge Borkowski
ruled

Impeaching her credibility on the basis of her knowledge and conclusions, that went to his ostensible good character.
I'll allow in the two firearms conviction as firearms convictions, but when you refer to the second 2006 just as a
firearms conviction. Not the former felon or anything like that. All right? Anything else?

Thereafter, counsel for the accomplice asked Balogh if she was aware of these convictions. After she testified that she was not
aware of the convictions, Judge Borkowski read the following curative instruction to the jury:

Ladies and gentlemen, as to those two items of evidence, they are before you for a limited purpose, and that is as it
reflects on the witness's knowledge or the basis of her statements or opinions that were offered yesterday. You're
prohibited to infer bad character or propensity toward crime on behalf of Mr. Rivera by the admission of those two
items of evidence.

Judge Borkowski clearly did not admit the prior convictions for a prohibited purpose under Pa.R.Evid. 404(b). On the contrary,
as his curative instruction reflected, he admitted the evidence for the probative purposes of attacking Balogh's statements in court
and he informed the jury it was not to consider the evidence to infer that the defendant had a propensity to commit the crimes
charged or to infer the defendant's bad character. There was no error in the admission of this evidence.

Defendant next claims that Judge Borkowski erred in admitting conversations between the defendant and Sean Ball during
which defendant stated that he did not want to go back to jail. Judge Borkowski permitted the admission of the statement and
instructed the jury

As to references to any previous incarceration, that evidence is, with this record as well as the other, is before you for
a very limited purpose, and that would be if you accept it, it would tend to show the identity of the person involved in
this event. That must be - it must not be considered by you for any other purpose than that purpose and you must not
regard that evidence as tending to show the defendant is a person of bad character or criminal tendencies from you
which may be inclined to infer guilt.

Judge Borkowski clearly limited the admission of this evidence for a proper evidentiary purpose. The evidence that the
defendant did not want to return to jail was relevant to establish the identity of the perpetrator of the crimes charged. When the
defendant made these comments, they were made in the context of the defendant's discussions about the circumstances of the
home invasion at issue in this case and his concern about being arrested for the crimes. Judge Borkowski properly explained
the purpose for which the evidence was admitted and he admonished the jury that it was not permitted to consider the evidence
for the improper purposes prohibited by Pa.R.Evid. 404(b).
Defendant next claims that Judge Borkowski erred by not severing defendant's case from his accomplice's case. "The decision

on whether to grant a motion for severance rests within the sound discretion of the trial court and will not be· disturbed absent a
manifest abuse of discretion." Commonwealth v. Payne, 760 A.2d 400, 404 (Pa.Super.2000). In determining whether to sever certain
defendants, the court must balance the need to minimize the prejudice that may be caused by consolidation against the general
policy of encouraging judicial economy. Commonwealth v. Patterson. 546 A.2d 596 (Pa. 1988). A better chance of acquittal from
a separate trial does not warrant severance. See Commonwealth v. Katafanas. 464 A.2d 1270 (Pa. Super. 1983). The defenses
presented by the co-defendants must be "irreconcilable and exclusive" and "conflict at the core" before the substantial prejudice
burden is met. Commonwealth v. Bennie, 508 A.2d 1211, 1215 (Pa. Super. 1986).
The defendant sought a severance at the beginning of trial because he objected to the admission of a number of his state-

ments obtained via a wiretap on October 24, 2011. His defense counsel recited a litany of statements attributed to the defendant
which his counsel claimed were highly prejudicial and informed Judge Borkowski that "there's no way that that evidence can
come in against him if he stays a co-defendant without just pointing this case to the point where it is nothing more than toxic".
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After defense counsel made these statement, the Commonwealth's attorney informed Judge Borkowski that he would only admit
a small portion of the October 24th statement. The trial court record reflects that, other than evidence of defendant's prior
firearms convictions which are discussed above, only portions of that statement relating to the offenses of conviction were
admitted at trial. Defense counsel conceded that the admission of statements relating to the· offenses of conviction were admis-
sible. Because the challenged statements were not ultimately admitted at trial against the defendant, his motion for severance
was properly denied.
Defendant next claims that Judge Borkowski deprived the defendant from fully cross-examining Sean Ball. This Court has

reviewed the trial court record and cannot determine any factual basis for this allegation or if it was raised in the trial court. This
Court believes this issue is waived and/or not properly developed for appellate review. Pa.R.A.P. 302(a).
Defendant next claims that Judge Borkowski erred by admitting the suppression hearing testimony of Detective Langan who

was declared to be an unavailable witness at trial (due to illness) despite the fact that the defendant was not given a full and fair
opportunity to crossexamine him. This claim has no merit. As adequately developed at trial, the testimony of Detective Langan was
admitted only against the co-defendant in this case. The defendant never lodged an objection to the admission of the suppression
hearing testimony of Detective Langan and that claim is, therefore, waived. See Pa.R.A.P. 302(a).
Defendant next claims that the jury in this case was not derived from a fair and racially representative cross-section of the

citizenry of Allegheny County. This Court could not find anywhere in the trial court record where this claim was raised and
believes that the claim is, therefore, waived. P.R.A.P 302(a).
Defendant next alleges that this Court erred when it disqualified attorney Rachael Santoriella as his counsel in this case. With

regard to this issue, the record clearly indicated that Attorney Santoriella filed an Amended Post-Sentencing Motion in this case
alleging that the "Commonwealth presented known false testimony at [Defendant's] trial from an informant named Sean Ball". That
motion also alleged that the "Commonwealth elicited [Ball's] perjured testimony" at trial. Ball testified at trial that he was not
receiving any benefit for his testimony as a Commonwealth witness. According to Attorney Santoriello, however, Ball did in fact
receive promises of preferential treatment from a police detective involved in a separate criminal domestic violence prosecution
against Ball. During argument on the post-sentencing motions, Attorney Santoriello informed this Court that she intended to cross-
examine Ball at a post-sentencing hearing in an effort to establish that he committed perjury at trial about the receipt of prefer-
ential treatment for his testimony.
After reading the post-sentencing motions filed by Attorney Santoriello, the Commonwealth learned that Attorney Santoriello

represented Ball in the domestic violence case and it filed a motion seeking to disqualify Attorney Santoriella as counsel to defen-
dant. The record establishes that Attorney Santoriello had been appointed to represent Ball relative to a petition filed pursuant to
the Post-Conviction Relief Act in the domestic violence case seeking time credit relative to the sentence imposed in that case.

The record is clear that in this case, Attorney Santoriella had specifically alleged and intended to prove that her former client,
Ball, committed perjury at the trial of this case by lying about preferential treatment he received in a separate case in which he
was represented by Attorney Santoriello, at least for a portion of that case. As set forth in Rule 1.9(a) of the Rules of Professional
Conduct:

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the
same or a substantially related matter in which that person's interests are materially adverse to the interests of the
former client unless the former client gives informed consent.

Rule 1.7 of the Rules of Professional Conduct provides, in relevant part:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concur-
rent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's
responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

Based on the instant record, this Court firmly believes that Attorney Santoriello's continued representation of the defendant in
this case constituted an irreconcilable conflict of interest that required Attorney Santoriello's disqualification as counsel to the
defendant. Attorney Santoriello specifically alleged and made it abundantly clear that she sought to prove that her former client
(Ball) committed perjury when he testified at trial against her current client, the defendant. In this Court's view, the interests
of Ball, as a Commonwealth witness, were materially adverse to the interests of the defendant. Attorney Santoriello provided
no evidence of record that Ball waived the conflict of interest. As a result, this Court granted the Commonwealth's motion to
disqualify Attorney Santoriello as counsel.
Defendant next claims that Judge Borkowski erroneously refused to recuse himself despite having an acrimonious relationship

with trial counsel, Paul Gettleman. This Court could not find anywhere in the trial court record where this claim was raised or
developed and believes that the claim is, therefore, waived. P.R.A.P 302(a).
Defendant next claims he believes that law enforcement officers seized and searched his cell phones without a search warrant

or without probable cause. This Court could not find anywhere in the trial court record where this claim was raised and believes
that the claim is, therefore, waived. P.R.A.P 302(a).
Defendant next challenges his sentence as illegal, excessive and unjust. He first claims that the imposition of two mandatory

minimum sentences pursuant to Pennsylvania's "two-strikes" law is illegal pursuant to Commonwealth v. McClintic, 909 A.2d
1241 (Pa. 2006). Notably, defendant was sentenced in this case pursuant to 42 Pa.C.S.A. §9714(a)(1) which provides, in pertinent
part, that

Any person who is convicted in any court of this Commonwealth of a crime of violence shall, if at the time of the
commission of the current offense the person had previously been convicted of a crime of violence, be sentenced to
a minimum sentence of at least ten years of total confinement, notwithstanding any other provision of this title or
other statute to the contrary. Upon a second conviction for a crime of violence, the court shall give the person oral
and written notice of the penalties under this section for a third conviction for a crime of violence. Failure to
provide such notice shall not render the offender ineligible to be sentenced under paragraph (2).
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In invoking McClintic, the defendant is asking that his sentenced be reviewed under the same theory relied on by a majority of
the Pennsylvania Supreme Court Justices when that Court ruled that only one of the multiple crimes committed by a third-strike
offender during a single criminal episode is eligible for the mandatory 25-year minimum sentence required by 42 Pa.C.S.A.
§9714(a)(2)(the "three-strikes" law). Defendant's argument, however, overlooks the more recent decision of the Pennsylvania
Supreme Court in Commonwealth v. Fields, 107 A.3d 738 (Pa. 2014). In that case, Chief Justice Saylor, writing for the Court, specif-
ically held that-

Accordingly, we hold that Section 9714(a)(1) of the Sentencing Code, 42 Pa.C.S. § 9714(a)(1), requires that a second-
strike offender be sentenced to the prescribed minimum term of incarceration for each conviction of a crime of
violence that is part of the second strike (emphasis supplied).

Id. at 744. Accordingly, any allegation that Judge Borkowski imposed an illegal sentence for imposing the mandatory minimum
term of imprisonment at each conviction for a crime of violence is simply wrong. This claim of error should be rejected.

With respect to the discretionary aspects of sentencing, although the Superior Court did not address the substantive issues due
to previous counsel's waiver of those issues, Judge Borkowski did address the reasons for his sentence in his prior opinion. Given
the fact that Judge Borkowski is in the best position to explain the basis for his sentence, this Court tenders those comments here-
in to satisfy the requirements of Pa.R.A.P. 1925:

[Defendant] was sentenced pursuant to 42 Pa. C.S. § 9714(a)(1) to mandatory terms of incarceration of ten to
twenty years at one count of burglary and four counts of robbery. The Trial Court imposed these sentences consecu-
tively to "reflect separate crimes, separate harms to separate individuals and the resulting injuries to Officer Kuzak
on the burglary charge." (S.T. 20). Each sentence was below the statutory maximum. The Trial Court considered the
sentencing guidelines, and after weighing all of the relevant statutory factors, the Trial Court deemed it appropriate
to impose an aggregate sentence of fifty to one hundred years, stating its reasons on the record:

Court has taken into account the pre-sentence reports, one from October of 2004 previously referenced as well
as one prepared for today. Court has taken into account the guidelines. Court has also taken into account the defen-
dant's background as reflected in the pre-sentence report, the nature of his upbringing, the difficulties his family faced
in that regard, his mother especially. Court has taken into account the other particulars detailed by Mr. Fitzsimmons
in terms of his history of criminality dating back to when he was 13 officially and even before that assaulted a young
woman in school. The Court notes that the nature of this offense, of course, must be taken into account as well as the
statutory factors of the individual's background, his rehabilitative needs, if any, the impact of the crime on the victims
and the community. [ ... ]

Court can reach only one conclusion from reading the pre-sentence report and listening to the evidence in this
case, that Mr. Rivera is a decidedly dangerous and incorrigible person and the sentence should reflect that in its
ultimate total picture. (S.T. 16-17).12

The record thus demontrates that the Trial Court was aware of the sentencing guidelines, considered all requi-
site factors, and stated its reasons on the record for sentencing [Defendant] as it did. The Trial Court did not abuse
its discretion, and the sentence was not excessive. See Commonwealth v. Sheller, 961 A.2 187, 191-192 (Pa. Super. 2008)
(no abuse of discretion for sentencing outside guidelines where sentencing court considered all requisite factors, had
benefit of presentence report, and had opportunity to observe defendant's characteristics and history); Commonwealth
v. Dodge, 77 A.3d 1263, 1277-1278 (Pa. Super. 2013) (no abuse of discretion in sentencing defendant consecutively for
theft crime to an aggregate term of incarceration of forty to eighty one years where there were multiple victims and
offenses); see also Commonwealth v. Boyer, 856 A.2d 149, 154 (Pa. Super. 2004) (where a pre-sentence report is
reviewed, it is presumed that the sentencing court considered and weighed all required factors).

Defendant finally claims that he was denied a fair trial due to the presence of the injured police officer, James Kuzak, at the
trial of this case. According to the defendant, Officer Kuzak sat in a wheelchair near the door of the courtroom and held the door
for jurors as they entered the courtroom and he improperly interacted with jurors in this case. This Court could not find anywhere
in the trial court record where this claim was raised or developed and believes that the claim is, therefore, waived. P.R.A.P 302(a).

CONCLUSION
Based upon the foregoing, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

Date: February 12, 2020
1 18 Pa. C.S. § 901(a).
2 18 Pa. C.S. § 2702.1(a).
3 18 Pa. C.S. § 3502.
4 18 Pa. C.S. § 3701(a)(1)(i) or (ii).
5 18 Pa. C.S. 6 2702(a)(1). One count of aggravated assault (Jane Doe, age 8) was withdrawn prior to trial.
6 18 Pa. C.S. § 903(a)(1).
7 18 PA. C.S. § 2902(a) and (b).
8 18 Pa. C.S. § 3126(a)(1).
9 18 Pa. C.S. § 2705.
10 18 Pa. C.S. § 4912.
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11 The transcript for Defendant's jury trial was separated into seventeen volumes: T.T.(I) July 23-24, 2012; T.T.(II) July 25, 2012;
T.T.(III) July 26, 2012; T.T.(IV) July 27, 2012; T.T.(V) July 30, 2012; T.T.(VI) July 31, 2012; T.T.(VII-A) August 1, 2012; T.T.(VII-B)
August 1, 2012; T.T.(VIII) August 2, 2012; T.T.(IX) August 3, 2012; T.T.(X) August 6, 2012; T.T.(XI) August 7, 2012; T.T.(XII) August
8, 2012; T.T.(XIII) August 9, 2012; (T.T.(XIV) August 10, 2012; (T.T.(XV) August 13, 2012; T.T.(XVI) August 14-15, 2012; Verdict
Transcript August 16, 2012.
12 The designation "S.T." followed by numerals refers to Sentencing Transcript, November 15, 2012.
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Commonwealth of Pennsylvania v.
Jamour Hillard

Criminal Appeal—Decertification—Waiver—Act 33—Robbery—Aggravated Assault—Due Process

Defendant raises both procedural due process and substantive due process objections to the denial of decertification
to juvenile court when expert found juvenile amenable to rehabilitation. 

No. CC 2018-15208. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Todd, J.—January 4, 2021.

OPINION
This is a direct appeal by Laquaye Smith, Appellant, on behalf of Jamour Hillard, deceased.1 Hillard, a minor, plead guilty on

July 7, 2020 to one count of Aggravated Assault in violation of 18 Pa.C.S.A. § 2702(a)(1) for which he was sentenced to three to six
months incarceration, and paroled forthwith, followed by five years probation; and, one count of Possession of a Firearm by a
Minor in violation of 18 Pa.C.S.A. 6110.1(a) for which he was sentenced to a concurrent period of five years probation.   On August
6, 2020 Hillard filed a Notice of Appeal.  On August 10, 2020  an order was entered directing Hillard to file his Concise Statement
of Matters Complained of on Appeal.  On August 21, 2020 Hillard filed a Petition for Extension of Time to file the concise state-
ment pending receipt of  all transcripts.   On September 2, 2020 an order was entered directing Hillard to file his concise state-
ment within 21 days of receipt of all transcripts.  On October 16, 2020 Hillard filed his Concise Statement of setting forth the
following issues:

"I. The evidence presented at his decertification hearing was sufficient to establish that Jamour was amenable to the
rehabilitation of Juvenile Court.  Jamour met his burden of proving by a preponderance of the evidence that transferring
his case to Juvenile Court served the public interest and that he was amenable to treatment, supervision, or rehabilita-
tion as a juvenile.  Thus, respectfully, the Court abused its discretion in denying Jamour's Petition for Transfer.

II. Act 33 is unconstitutional because it violates the procedural and substantive due process and equal protection rights
of children under the Pennsylvania and United States Constitutions.  Because children are constitutionally different than
adults, they require different protections.  Act 33's provisions do not have a real and substantial relationship to the inter-
ests sought to be achieved by the General Assembly.  Act 33 does not protect the community, fails to adequately provide
for accountability for children and does not rehabilitate children.  Further, placing the burden at Act 33 hearings on the
child violates due process and equal protection because it presumes that the child cannot be rehabilitated, a factually and
legally incorrect presumption.  Based on the above, Act 33 is unconstitutional and could not have served as a basis for
trying Jamour as an adult in this matter."

BACKGROUND
Hillard was 15 years old on November 10, 2018 when he was involved in a drug transaction and shooting which resulted in the

charges against him, which included a charge of robbery.  This appeal arises from the denial of  Hillard's Motion to Transfer
Jurisdiction of the prosecution, pursuant to 42 Pa.C.S.A. § 6322,  to the juvenile division.  A Decertification hearing was held on
June 21, 2019 before the Honorable Anthony M. Mariani at which time Hillard presented the testimony of Molly Scott-Anthony,
PsyD. who testified that she conducted a forensic psychological evaluation of Hillard on June 17, 2019.  Dr. Scott-Anthony prepared
a 25-page report, which was identified as Defense Exhibit "B," and offered into evidence. At the commencement of the hearing, the
Court noted on the record that it had reviewed the entire report.  (T, p. 4)  In her report, Dr. Scott-Anthony reviewed and summa-
rized the incident leading to the charges against Hillard as follows:

"Jamour presents today for a decertification hearing related to the following alleged offense:  Docket Number: MJ-05003-CR-
0009418-2018.  The following description of the alleged offense was taken and summarized from the Police Criminal Complaint for
the sake of brevity:  On Saturday, November 10th, 2018 at approximately midnight the Swissvale police received a 911 call for
a report of a person shot and possible run over.  The victim was found at the scene with an apparent gunshot wound to the leg
losing blood at a rapid rate.  The victim was transported to Children's Hospital.  A witness stated that she was driving the
victim to the Hill District where they were to engage in a marijuana transaction.  After one stop where marijuana was not found,
the witness drove the victim to an alternative address in the same area where a male was standing outside.  The witness indicated
that the victim got out of the car and spoke to the male for 3-5 minutes when a loud "bang" was suddenly heard and the victim ran
back to the car screaming 'He shot me'.  The victim then collapsed on the street.  The detectives on the case utilized cell phone
records to further identify the male at the scene.  When the victim was interviewed two days after the incident on 11/12/10 (sic)
she identified the actor as "JayJay" who shot her in the right thigh with a handgun that he pulled from his pocket or side.  The victim
sated (sic) that she fell to the ground and while she was on the ground he went into her hooded jacket and removed a "zip" of "weed"
and paper that she had in her pocket and then fled the scene.  During the course of the investigation the name Jamour Hillard
developed as the shooter.  The witness identified Jamour via photographs and an arrest warrant was issued."  (Defendant's Exhibit
"B" p. 10)

Dr. Scott-Anthony testified regarding her review and evaluation of records concerning Hillard that included his school records,
that revealed that during seventh grade he was evaluated at Penn Hills High School and had an Individualized Education Program
(IEP) which was developed both as a result of academic and behavioral concerns.  (T., p.p. 8-9)  She testified that his school records
further showed a "high number of behavioral incidents in seventh and eighth grade although the number of incidents began to
decline in the ninth through tenth grade."  (T, p. 9)  It was noted, however, that none of the incidents involved the filing of legal
charges.  Dr. Scott-Anthony also testified that Hillard had never received a mental health diagnosis or treatment for any mental
health condition, although there were concerns for ADHD.  (T, p. 10)  (T, p. 10)  She testified that the records from his current
school, Adelphoi, referenced "minor incidents but no significant behavioral incidents were reported."  (T, p. 11)  She testified
concerning tests she conducted, including a test designed to identify specific risk factors for violence in juveniles and to help
categorize whether where they fall within levels of low, medium or high risk for violence.  She indicated that the evaluation could
not completely predict the risk of violent behavior or the likelihood for reoffending of violent crimes.  (T, p. 12)  She testified that
Hillard's risk factors were his history of difficulty in school, failing grades and behavioral incidents which included incidents that
did have "some forms of aggression" to them.  (T, p. 13)  She testified that Hillard “does have some difficulty coping with stress
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when he is - he has a big emotion, he has a hard time coping with that and regulating himself."  She further testified that positive
factors included his close bond with his mother who would be a “social adult” and he had a high level of self esteem and he is able
to adapt to different environments.  (T, p. 13)  Dr. Scott-Anthony also testified concerning a test, BASC-3, which is a self reporting
test that indicated that Hillard perceived himself as exhibiting typical functioning in behavioral, emotional and social domains
compared to his same age peers. (T., pp. 14-15)    Dr. Scott-Anthony also testified that she also reviewed a report of March 2019
which described an additional incident of Hillard's involvement with the possession of marijuana. (T., p. 15)  She indicated that this
report might indicate that any treatment for Hillard should have a focus on drug awareness and substance abuse issues.  (T, p.p.
15- 16)  Dr. Scott-Anthony testified about her interview with Hillard's mother and his experience living with his father for a six-
week period just prior to his arrest, which she indicated Hillard characterized as not feeling safe and that some of his basic needs
were not met, "like haircuts and food shortages and things like that."  (T., p. 16- 17). She also noted that based on her review of his
records Hillard had never had any specific mental health support or attempts at rehabilitation.  She testified that in her interview
with Hillard she found him to be polite, hardworking and a little guarded.  Dr. Scott-Anthony testified that in her opinion Hillard
would be amenable to treatment which would include, 

"placement at a juvenile facility where he could receive treatment related to aggression replacement therapy, anger
management, conflict resolution skills, information and education about gun violence, drug and alcohol treatment and
just overall emotional regulation issues, coupled with individual factors as far as his family history and his life over-
all."  (T, pp. 18-19)  

Her opinion was that the time between his current age of 16 and the age of 21 would be enough time to provide adequate treat-
ment.  (T, pp. 18-19)  

On cross examination, Dr. Scott-Anthony testified that the subsequent incident on March 15, 2019 during which Hillard was
found in possession of marijuana would not change her opinion as to amenability to treatment but would impact the recommenda-
tion concerning a need for drug and alcohol treatment.  (T, p. 20)  She was also cross examined concerning the description of the
incident leading to his arrest, which she recorded in her report as follows:

"Jamour indicated that he feels wrongly accused and that he perceives the situation as reported to the police as inac-
curate.  Jamour indicated that he had contacted an acquaintance about buying marijuana which he planned to both
smoke and try to resell, as he felt as if he did not have money for basic needs at his father's house.  He noted that he
received a phone call late at night regarding this transaction and that he left his house to meet the individual selling
the marijuana.  Jamour reported the seller asked him if he had the money to pay for the product, which he showed
her.  She then asked for the money.  At that time, Jamour indicated he became squeamish and put his money in his
pocket and zipped it.  At that point, the seller reportedly pulled out a gun and said "Give it to me".  Jamour indicated
that he slowly began backing up and then stopped when the seller began walking quickly towards him.  Jamour added
"I was going to run for it and I think [the individual] knew that, so she came closer with the gun quickly and I grabbed
for it."  Jamour indicated that the two tousled over the gun and he heard "a bang go off."  Jamour indicated that he
became very scared and instinctively fled.  He reported that he took the gun, ran, and discarded the gun during his
elopement.  Jamour indicated that he ran to a friend's house and asked if he could stay the night."  (Defendant's Exhibit
"B" p. 21)  

Dr. Scott-Anthony testified that Hillard's description of the events and the fact that he then had a second incident involving
possession of marijuana did not affect her opinion regarding his amenability to treatment.  (T., p. 21)  

The Court also questioned Dr. Scott-Anthony regarding her opinion concerning Hillard’s degree of criminal sophistication based
on the differences in the description of the incident as set forth in the police complaint when compared to Hillard’s account.  She
testified she didn't have a view or opinion on "sophistication" but felt that his actions as described by the police complaint were
"more of a proactive aggression" as opposed to "reactive aggression."  (T, p. 23)  She described proactive aggression as being some-
one using violence in order to obtain something without being provoked, whereas reactive aggression is when someone becomes
angry and escalated after a threat or event. (T., p. 23 -24)  Dr. Scott-Anthony testified that the differing versions of the event would
not affect her opinion as to amenability to treatment but also indicated that the police version may reflect on criminal sophistica-
tion as it indicated more proactive aggression. (T., p. 27)    

Hillard also called Neal McFarland, a supervisor for the Mon-Yough Community Intensive Supervision Program (CISP)  with
the Allegheny County Juvenile Probation Program.  (T, p. 29-30)  Mr. McFarland indicated that the CISP program is a court-
controlled day and evening program.  He indicated this program involves an aftercare component which makes sure juveniles are
positively reintegrated into the community following treatment.  The staff includes a probation officer, drug and alcohol counselors
and a school liaison. (T., pp. 31 - 32)    During the program, the juveniles are subject to electronic monitoring.  During the school
year for after the juveniles attend their daily school activities and then are brought to the center where they have tutors, study
periods, chores, and free time and then they are returned to their family setting.  (T, p. 37)  He indicated that CISP program ends
at approximately 8:30 pm to 9:00 pm.  They also have a job readiness curriculum where they try to teach different skills to make
them more employable so there can be a positive reintegration into the community. (T, p. 39)

The Commonwealth then called Detective Foley who investigated the incident in which Defendant was charged and he
described the condition of the victim when she was taken from the scene to the hospital.  He described that the victim had
sustained a gunshot wound to the thigh and was in grave condition.  (T, p. 46)  She underwent surgery and was hospitalized for a
week and a half and then underwent extensive physical therapy.  He testified that she still walks with a limp.  (T, p.p. 46-47)  

After hearing argument, the Court denied the Motion to Transfer stating; "even if the Defendant is amenable to treatment the
facts of this case demonstrate a terrible danger to the public, to the community and the effects of the victim."  (T., p. 72)  The Court
also noted the fact that the Defendant was then caught with marijuana a second time, "demonstrating that he's just going to keep
doing what he's going to keep doing" and found that "I cannot in this case take the risk on behalf of the community" (T., p. 73)  

DISCUSSION
In this case the initial charges against Hillard included Robbery, in violation of 18 Pa.C.S.A. §3701(a)(1)(i).  The Juvenile Act

excludes from the definition of a delinquent act a robbery that was committed when the actor was at least 15 years of age and in
which a deadly weapon was used.  42 Pa.C.S.A. §6302.  As result initial jurisdiction was conferred in the criminal division of the
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court.  When a case goes directly to the criminal division, the juvenile has the option of requesting treatment within the juvenile
system through the transfer process of decertification.  Commonwealth v. Aziz, 724 A.2d 371, 373 (Pa.Super.1999), appeal denied,
759 A.2d 919 (2000). In determining whether to transfer such a case from the criminal division to the juvenile division, the act
provides that “the child shall be required to establish by a preponderance of the evidence that the transfer will serve the public
interest.” 42 PA.C.S.A. § 6322(a).  Aziz, 724 A.2d at 373.  To obtain decertification, it is the juvenile's burden to prove, by a
preponderance of the evidence, that transfer to the juvenile court system best serves the public interest. 42 Pa.C.S.A. § 6322(a). As
stated in Commonwealth  v. Thomas, , 67 A.3d 838, 842–43 (2013):

"Pursuant to § 6322(a), the decertification court shall consider the factors contained in § 6355(a)(4)(iii) in determin-
ing whether the child has established that the transfer will serve the public interest. These factors are as follows:

(A) the impact of the offense on the victim or victims;

(B) the impact of the offense on the community;

(C) the threat to the safety of the public or any individual posed by the child;

(D) the nature and circumstances of the offense allegedly committed by the child;

(E) the degree of the child's culpability;

(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal
justice system; and

(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the
following factors:

(I) age.

(II) mental capacity;

(III) maturity;

(IV) the degree of criminal sophistication exhibited by the child;

(V) previous records, if any;

(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts
by the juvenile court to rehabilitate the child;

(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction;

(VIII) probation or institutional reports, if any;

(IX) any other relevant factors[.]"  Thomas, 842–43 (2013)

The Court in Thomas further noted that:  

"While the Juvenile Act requires that a decertification court consider all of these factors, it is silent as to the weight
assessed to each by the court. However, ‘[w]hen a juvenile seeks to have his case transferred from the criminal
division to the juvenile division, he must show that he is in need of and amenable to treatment, supervision or
rehabilitation in the juvenile system.’ If the evidence presented fails to establish that the youth would benefit from
the special features and programs of the juvenile system and there is no special reason for sparing the  youth from
adult prosecution, the petition must be denied and jurisdiction remains with the criminal division. The ultimate
decision of whether to certify a minor to stand trial as an adult is within the sole discretion of a decertification
court. This Court will not overturn a decision to grant or deny decertification absent a gross abuse of discretion. An
abuse of discretion is not merely an error of judgment but involves the misapplication or overriding of the law or the
exercise of a manifestly unreasonable judgment based upon partiality, prejudice or ill will.  Commonwealth v.
Thomas, 67 A.3d 838, 842–43 (2013)

In the present case, it is clear that the Court did not abuse its discretion in denying decertification.  The record reflects that the
Court reviewed and considered a detailed 25-page forensic psychological evaluation of Hillard that included, but was not limited
to, Hillard's family, medical, mental health, social, community, drug and alcohol, trauma, educational and legal histories.  The Court
reviewed and heard testimony regarding the psychological testing of Hillard and the results of interviews with Hillard and his
mother.  The Court also heard testimony regarding varying accounts of the incident leading to the charges against Hillard.  The
Court heard testimony concerning how the victim was found after the shooting, the nature and extent of her injuries and the long-
term impact of the injuries on the victim.  The Court also heard and considered testimony concerning treatment options and after
care programs that were potentially available to Hillard.   In announcing its decision, the Court recognized Hillard's age, as well
as his possible amenability to treatment, as factors favoring decertification.  However, the Court also clearly noted that even if
Hillard was amenable to treatment, that it was considering the nature and circumstances of the offense allegedly committed, his
recurring possession of  marijuana, the degree of his criminal sophistication, the impact of the offense on the victim and a concern
for an ongoing threat to the community.  All these factors constitute appropriate consideration to deny decertification and do not
establish that the denial constituted a manifestly unreasonable judgment based upon partiality, prejudice or ill will.

Appellant's second issue on appeal addresses the constitutionality of Act 33 alleging that  it violates the procedural and
substantive due process and equal protection rights of children under the Pennsylvania and United States Constitutions
because children are constitutionally different than adults and, therefore, require different protections.  Appellant further
asserts that the act is unconstitutional because it violates the child's due process and equal protection rights because it presumes
that the child cannot be rehabilitated, a factually and legally incorrect presumption.  In considering claims regarding the consti-
tutionality of acts passed by the General legislature, it is clear that they are strongly presumed to be constitutional.  Pennsylvania
State Ass'n of Jury Comm'rs v. Com., 64 A.3d 611, 618 (Pa. 2013).  A statute will not be found unconstitutional “unless it clearly,
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palpably, and plainly violates the Constitution.”  Id.  If there is any doubt as to whether a challenger has met this high burden, then
the court will resolve that doubt in favor of the statute's constitutionality.  Commonwealth  v. Neiman, 84 A.3d 603, 611 (2013)
Further, the issue of the Act 33 violating the equal protection and due process rights of juvenile’s has been addressed in
Commonwealth v Aziz, 724 A.2d 371 (Pa. Super. 1999)  appeal denied,  759 A.2d 919 (2000) and Commonwealth v. Cotto, 708 A.2d
806 (Pa. Super. 1998)  

A review of the record in this case indicates that the issue of the constitutionality of Act 33 was never raised in Hillard's Motion
to Transfer, at the time of the Decertification hearing or in his Motion for Reconsideration.  This issue was raised for the first time
on appeal in Appellant's Concise Statement of Matters Complained of on Appeal.  A claim regarding the constitutionality of a
statute can be waived. Commonwealth v. Watley, 81 A.3d 108, 117 (Pa.Super.2013) (en banc ).  Pa.R.A.P.  302(a) requires that issues
which are not raised in the lower court cannot be raised for the first time on appeal. Therefore, since a challenge to the constitu-
tionality of Act 33 was not previously raised or addressed to the Court considering the decertification in this case, the issues
are waived.  

BY THE COURT:
/s/Todd, J.

Commonwealth of Pennsylvania v.
Arthur Lamont Henderson

Criminal Appeal—Post-Conviction—Motion to Compel

Defendant from 2012 case asked the Department of Court Records for production of various records from his case
pursuant to the Right to Know Law, but such law does not apply to these records.

No. CP-02-01873-2012, CP-02-01874-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January, 2021.

OPINION
This is an appeal of this Court’s denial of a Motion to Compel filed by Arthur Lamont Henderson.   This Court did not preside

over this case during any proceedings prior to the filing of the instant motion to compel.  All state trial court proceedings and post-
conviction proceedings occurred before Judge Donna Jo McDaniel.  Due to Judge McDaniel’s retirement, this case was reassigned
to this Court on May 22, 2020.

The record reflects that the defendant was convicted of robbery, rape and other sex-related offenses at both cases filed at CC
Numbers 2012-01873 and 2012-01874.   At CC Number 2012-01874, the defendant received an aggregate sentence of imprisonment
of not less than 31 years nor more than 62 years.  At CC Number 2012-01873, he received a concurrent sentence of imprisonment
of not less than 20 years nor more than 40 years.  He filed direct appeals at each case.  The Superior Court affirmed the judgments
and the Supreme Court denied Petitions for Allowance of Appeal regarding both cases on November 4, 2015.   Defendant then filed
petitions pursuant to the Post-Conviction Relief Act in both cases.  The petitions were denied by Judge McDaniel.  Direct appeals
followed. The orders denying the petitions were affirmed on February 5, 2018.   The defendant did not seek further review in the
Supreme Court.   Nothing occurred in this case until May 12, 2020 when the defendant filed a Motion to Compel.  After the filing
of that motion, this case was reassigned to this Court for disposition of the Motion to Compel.

Based upon the record before this Court, the defendant’s motion to compel asked the Court that presided over his criminal
case to order the Allegheny County Department of Court records to provide him with various public filings from his case file
located at the Allegheny County Department of Court Records pursuant to Pennsylvania’s “Right to Know” law. The defendant
made a written request to that entity to provide him with a copy of his PCRA petition, copies of various court orders and “trans-
mittal” records.  The Department of Court Records did not act on his request within five (5) days. On March 24, 2020, the defen-
dant appealed to the Office of Open Records. Because the Department of Court Records is a judicial agency, the Office of Open
Records correctly informed the defendant on April 16, 2020 that it denied his appeal because it did not have jurisdiction over
his “Right to Know” request. Rather than file an appeal of that denial to the appropriate appeals officer, on May 7, 2020, the
defendant filed a Motion to Compel in this court seeking to compel the Department of Court Records to comply with his request.
On June 23, 2020, this Court denied that motion and on July 14, 2020 Defendant filed a Notice of Appeal of that order.  This
appeal follows. 

This Court denied Defendant’s Motion to Compel because, to the extent that any of the items requested by the defendant do
exist, they exist in Defendant’s criminal case files and are not discoverable under Pennsylvania’s Right to Know Law. The
Allegheny County Department of Court Records is a “judicial agency” under the Right to Know Law and only financial records
of judicial agencies can be sought under the Right to Know Law. 65 P.S. § 67.304; Court of Common Pleas of Lackawanna County
v. Pa. Office of Open Records, 2 A.3d at 810, 813 (Pa. Cmwlth. 2020)(A “Judicial agency” is defined as “[a] court of the
Commonwealth or any other entity or office of the unified judicial system.” Right–to–Know Law §102, 65 P.S. §67.102.); See Faulk
v. Philadelphia Clerk of Courts, 116 A.3d 1183 (Pa. Cmwlth 2015)(Sentencing orders did not qualify as “public records” under the
Right-to-Know Law (RTKL), and therefore clerk of courts was not required under RTKL to disclose inmate’s sentencing orders
to him); see also Frazier v. Philadelphia County Prothonotary, 58 A.3d 858 (Pa. Cmwlth Ct. 2012)(Section 304 of the Right–to–
Know Law provides that judicial agencies shall provide financial records only and autopsy record is not a financial record).
Therefore, this Court does not have the authority to compel the Department of Court Records to provide the defendant with
filings contained in his case file.

For the foregoing reasons, the denial of defendant’s Motion to Compel should be affirmed.

BY THE COURT:
/s/Mariani, J.
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Commonwealth of Pennsylvania v.
Derek Michael Turner

Criminal Appeal—Suppression—POSS/PWID—Investigatory Stop of Vehicle—Marijuana Smell

Defendant challenges the denial of his motion to suppress as the only evidence put forth to support the stop
was the smell of marijuana coming from the vehicle.

No. CP-02-CR-02831-2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—January, 2021.

OPINION
This is a direct appeal wherein the defendant, Derek Michael Turner appeals from the denial his motion to suppress.  After a

non-jury trial, the defendant  was convicted of possession with intent to deliver, two counts of possession of a controlled substance,
one count of tampering with evidence, one count of possession of a small amount of marijuana and one count of possession of drug
paraphernelia.  He was sentenced to an aggregate term of imprisonment of not less than 24 months nor more than 60 months.    The
defendant timely filed a Notice of Appeal and on appeal he challenges the legal propriety of the traffic stop that led to his arrest..  

The credible evidence presented at the suppression hearing establshed that the following events transpired:
On September 28, 2018, Officer Joseph White of the Moon Township Police Department was on patrol. As he passed a vehicle

stopped on the side of the road, he smelled the odor of burnt marijuana.  Officer White believed he was within two feet of the vehicle
as he passed.  Officer White testified that he was able to determine that the odor he smelled was burnt marijana because of his
training and experience.  He backed his vehicle behind the susepct vehicle and exited his vehicle.  He approached the driver’s side
of the vehicle.  The window was down and he made contact with the defendant.  The engine was not running but the keys were in
the ignition.  Officer White observed what appeared to be tobacco on the floor of the vehicle and he informed the defendant that
he could smell marijuana. The defendant confirmed that he had marijuana and provided it to Officer White.  The defendant
appeared nervous.  A back-up officer arrived on scene and the defendant was removed from the vehicle.  Upon a search incident
to arrest, and additional narcotics were recovered.  The defendant was arrested.   

The defendant challenges this Court’s denial of his motion to suppress and he claims the requisite reasonable suspicion did not
exist to justify the stop.  The Fourth Amendment to the United States Constitution and Article I, Section 8 of the Pennsylvania
Constitution protect individuals from unreasonable searches and seizures, thereby ensuring the "right of each individual to be let
alone." Commonwealth v. Blair, 394 Pa. Super. 207, 575 A.2d 593, 596 (Pa.Super. 1990). To secure this right, courts in Pennsylvania
require law enforcement officers to demonstrate ascending levels of suspicion to justify their interactions with citizens as those
interactions become more intrusive.  See Commonwealth v. Beasley, 2000 PA Super 315, 761 A.2d 621, 624 (Pa. Super. 2000).  The
first of these is a 'mere encounter' (or request for information) which need not be supported by any level of suspicion, but carries
no official compulsion to stop or to respond. See Florida v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75L.Ed.2d 229 (1983); Florida v.
Bostick, 501 U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d 389 (1991). The second, an investigative detention, must be supported by a
reasonable suspicion; it subjects a suspect to a stop and a period of detention, but does not involve such coercive conditions as
to constitute the functional equivalent of an arrest. Berkemer v. McCarty, 468 U.S. 420, 104 S.Ct. 3138, 82 L.Ed.2d 317 (1984);
Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968); Commonwealth v. Ellis, 541 Pa. 285, 662 A.2d 1043, 1047 (1995).
Finally, an arrest, or 'custodial detention', must be supported by probable cause. Dunaway v. New York, 442 U.S. 200, 99 S.Ct.
2248, 60 L.Ed.2d 824 (1979); Commonwealth v. Rodriguez, 532 Pa. 62, 614A.2d 1378 (1992). 

As set forth above, a mere encounter between police and a citizen need not be supported by any level of suspicion, and carries
no official compulsion on the part of the citizen to stop or to respond. See Beasley, 761 A.2d at 624. No constitutional provision
prohibits police officers from approaching citizens in public to make inquiries of them.  

If, however, the police action becomes too intrusive, a mere encounter may be regarded as an investigatory detention or seizure.
See Id. To determine whether a mere encounter rises to the level of an investigatory detention, it must be discerned whether, as a
matter of law, police have conducted a seizure of the person involved. See Commonwealth v. Mendenhall, 552 Pa. 484, 715 A.2d
1117, 1119 (Pa. 1998).

An investigative detention occurs when a police officer temporarily detains an individual by means of physical force or a show
of authority for investigative purposes. See Ellis, supra; see also Commonwealth v. Lopez, 415 Pa. Super. 252, 258, 609 A.2d 177,
180, appeal denied 533 Pa. 598, 617 A.2d 1273 (1992). See also Commonwealth v. Lewis, 535 Pa. 501, 636 A.2d 619 (1994).  Such a
detention constitutes a seizure of a person and thus activates the protections of the Fourth Amendment and the requirements of
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968).  In order to determine whether a particular encounter constitutes
a seizure or detention, "a court must consider all the circumstances surrounding the encounter to determine whether the police
conduct would have communicated to a reasonable person that the person was not free to decline the officers' request or otherwise
terminate the encounter." Lewis, 535 Pa. at 509, 636 A.2d at 623 (quoting Florida v. Bostick, 501 U.S. 429, 439, 115 L. Ed. 2d 389,
111 S. Ct. 2382 (1991)).  Moreover, it is necessary to examine the nature of the encounter. Circumstances to consider include, but
are not limited to, the following: the number of officers present during the interaction; whether the officer informs the citizen he
or she is suspected of criminal activity; the officer's demeanor and tone of voice; the location and timing of the interaction; the
visible presence of weapons on the officer; and the questions asked. See Beasley, 761 A.2d at 624.

If police interaction is deemed an investigatory detention, it must be supported by reasonable suspicion that criminal activity
is afoot. In such a situation, an officer is justified in briefly detaining the suspect in order to investigate. Commonwealth v.
Packacki, 901 983, 988 (Pa. 2006); see also Commonwealth v. E.M., 558 Pa. 16, 735 A.2d 654, 659 (Pa. 1999)(police officer may
conduct brief investigatory stop of individual if officer observes unusual conduct which leads him to reasonably conclude, in light
of his experience, that criminal activity may be afoot).   Police officers are permitted to conduct a vehicle stop if the officer has
reasonable suspicion to believe that a violation of the Motor Vehicle Code is occurring or has occurred.  Commonwealth v. Holmes,
14 A.3d 89, 95 (Pa. 2011).    Police officers may request both drivers and their passengers to exit a lawfully stopped car or to remain
in a lawfully stopped care without reasonable suspicion that criminal activity is afoot.   In such situations, it is not unreasonable
for an officer to request that the passengers in a lawfully stopped car exit the vehicle so that the safety of the officer is, if not
insured, at least better protected.  Commonwealth v. Pratt, 930 A.2d 561, 564 (Pa.Super. 2007).

The motion to suppress was properly denied.   As this Court indicated on the record, the interaction between Officer White and
the defendant was not a mere encounter.  In this Court’s view, the encounter was an investigatory detention and it was supported
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by reasonable suspicion.    While the Commonwealth of Pennsylvania has enacted laws permitting the lawful use of medical
marijuana, it is abundantly clear, however, that persons are not permitted to smoke any form of marijuana in the Commonwealth
of Pennsylvania.  Pursuant to 35 P.S. §10231.304:

(a) General rule.--Except as provided in section 303, section 704, Chapter 19 or Chapter 20, the use of medical
marijuana is unlawful and shall, in addition to any other penalty provided by law, be deemed a violation of the act
of April 14, 1972 (P.L. 233, No. 64),  2 known as the Controlled Substance, Drug, Device and Cosmetic Act.

(b) Unlawful use described.--It is unlawful to:

(1) Smoke medical marijuana.

(2) Except as provided under subsection (c), incorporate medical marijuana into edible form.

(3) Grow medical marijuana unless the grower/processor has received a permit from the department under this act.

(4) Grow or dispense medical marijuana unless authorized as a health care medical marijuana organization under
Chapter 19.

(5) Dispense medical marijuana unless the dispensary has received a permit from the department under this act.

(c) Edible medical marijuana.--Nothing in this act shall be construed to preclude the incorporation of medical
marijuana into edible form by a patient or a caregiver in order to aid ingestion of the medical marijuana by the
patient.

Officer White’s testimony was clear that he smelled the odor of burnt marijana.   No Pennsylvania law permits a person to ingest
marijana in a manner that would cause an odor of it being burned.   The odor of burnt marijuana, in and of itself, is evidence that
criminal activity was afoot and Officer White’s reliance on that odor to conduct an investigatory detention in this case was proper.  

Accordingly, the denial of defendant’s suppression motion should be affirmed.

BY THE COURT:
/s/Mariani, J.
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County of Allegheny,
a Political Subdivision of the Commonwealth of Pennsylvania, Plaintiff, v.

The Cracked Egg, LLC, Defendant
COVID-19 Control Measurers—Emergency Preliminary Injunction—Imminent Danger to Public Health—Restaurant

Ruling that the County of Allegheny has shown that an injunction against defendant restaurant food facility accused of
violating the Commonwealth's COVID-19 control measures is necessary to prevent immediate and irreparable harm
that cannot be adequately compensated by damages. Furthermore, the orders of Governor Wolf, Secretary Levine and the
Allegheny County Health Department (ACHD) are constitutional as they are rationally related to the legitimate government
interest of protecting the citizens of Allegheny County from the spread of COVID-19. The orders are not null ab initio as the
regulatory statutes were suspended in Governor Wolf ’s emergency proclamation dated March 6, 2020 and amended on
August 31, 2020 and November 24, 2020.

No. GD-20-9809. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division-Equity.
McVay, J.—February 3, 2021.

MEMORANDUM OPINION
The Plaintiff is the County of Allegheny, a home rule county and political subdivision of the Commonwealth of Pennsylvania,

acting by and through the Allegheny County Health Department ("ACHD"), a local health department organized under the Local
Health Administrative Law 16 P.S. ss 12001-12029 , whose powers and duties include the enforcement of laws relating to public
health and food and environmental safety within Allegheny County.
The Defendant is the Cracked Egg, LLC, which operates a restaurant food facility, The Crack’d Egg at 4131 Brownsville Road,

Pittsburgh, PA 15227. The Cracked Egg is provided a permit by the ACHD to operate its business as a food facility in Allegheny
County and is subject to its rules and regulations in order to provide food services to the general public.

PROCEDURAL HISTORY
On September 16, 2020, the County of Allegheny, through the ACHD, filed a Civil Complaint in Equity and an Emergency Motion

for Preliminary Injunction alleging the following: 1.) The Cracked Egg operates a restaurant located in Allegheny County. 2.) The
Cracked Egg was on numerous occasions in violation of the Commonwealth's COVID-19 control measures and willfully failed to
comply with the ACHD orders of compliance. 3.) As a result of its noncompliance, the ACHD suspended the Cracked Egg's permit
to operate a restaurant and ordered the immediate closure of its operation. 4.) The Cracked Egg has continued to operate its
restaurant business in clear violation of the ACHD’s suspension order. 5.) The Cracked Egg's deliberate noncompliance with the
COVID-19 control measures poses an immediate health risk by exposing and contributing to the spread of the highly infectious
and contagious COVID-19 virus to the public at large.
The Cracked Egg filed a Notice of Removal to the U.S. District Court Western District of Pennsylvania on September 18, 2020.

I held a brief status conference on September 21, 2020 and issued an order the following day confirming that this matter had been
transferred to federal court pursuant to 28 U.S.C. 1446(d).
On October 7, 2020, the U.S. District Court remanded this matter back to the Court of Common Pleas of Allegheny County. The

Cracked Egg immediately filed a Suggestion of Bankruptcy with this Court indicating that it had filed a Chapter 11 Bankruptcy
Petition on October 7, 2020 at case No. 20-22889. On October 15, 2020, the Defendant filed a Notice of Removal with this Court,
removing this matter to the bankruptcy court. After argument before the Bankruptcy Court, an order and opinion were issued on
January 7, 2021, granting the ACHD's Motion for Relief from Automatic Stay and remanding this matter back to the Allegheny
County Court of Common Pleas. I promptly held a status conference on January 11, 2021 to discuss with the parties and reach an
agreement for scheduling of argument on the Plaintiff ’s Motion. It was raised at that time by the Cracked Egg that nothing could
occur until the expiration of fourteen (14) days due to Rule 4001(a)(1) of the Bankruptcy Code.1

At the status conference on January 11, 2021, the parties agreed to proceed with oral argument on the ACHD's Emergency
Motion for a Preliminary Injunction on January 22, 2021, the earliest date after which the stay under Rule 4001(a)(1) would
permit. I offered at that time to proceed with argument earlier if the Bankruptcy Court granted relief from the stay. No relief from
the stay under Rule 4001(a)(1) was sought and argument proceeded on January 22, 2021.
After argument on January 22, 2021, I determined that a full evidentiary hearing was required immediately to rule on the

Emergency Motion and ordered a full evidentiary hearing that the parties agreed was to begin on January 27, 2021, and also
requiring the parties to exchange briefs, exhibits and witness lists by January 26, 2021, and asking the parties to reach any
factual or evidentiary stipulations. After a three-day remote hearing conducted through advanced communication technology
ending on January 29, 2021, I finds as discussed below.2

STANDARD OF REVIEW
Before the injunctive relief requested can be granted, as the party seeking relief, the ACHD must first satisfy a six-part test.

Specifically, a party seeking a preliminary injunction must show that an injunction is necessary to prevent immediate and irrepara-
ble harm that cannot be adequately compensated by damages. Singzon v. Dep't of Pub. Welfare, 496 Pa. 8, 436 A.2d 125, 127-28
(1981); John G. Bryant Co. v. Sling Testing & Repair, Inc., 471 Pa. 1, 369 A.2d 1164, 1167-68 (1977); Ala. Binder & Chem. Corp. v.
Pa. Indus. Chem. Corp., 410 Pa. 214, 189 A.2d 180, 184 (1963). Second, the party must show that greater injury would result from
refusing an injunction than from granting it, and, concomitantly, that issuance of an injunction will not substantially harm other
interested parties in the proceedings. Maritrans GP, 602 A.2d at 1283; Valley Forge Historical Soc'y v. Washington Mem'l Chapel,
493 Pa. 491, 426 A.2d 1123, 1128-29 (1981); Ala. Binder & Chem. Corp., 189 A.2d at 184. Third, the party must show that a prelim-
inary injunction will properly restore the parties to their status as it existed immediately prior to the alleged wrongful conduct.
Valley Forge Historical Soc'y, 426 A.2d at 1128-29; Herman, 141 A.2d at 577-78. Fourth, the party seeking an injunction must show
that the activity it seeks to restrain is actionable, that its right to relief is clear, and that the wrong is manifest, or, in other words,
must show that it is likely to prevail on the merits. Anglo-Am. Ins. Co. v. Molin, 547 Pa. 504, 691 A.2d 929, 933-34 (1997); Maritrans
GP, 602 A.2d at 1283-84; Shenango Valley Osteopathic Hosp. v. Dep't of Health, 499 Pa. 39, 451 A.2d 434, 440 (1982); Singzon, 436
A.2d at 127-28. Fifth, the party must show that the injunction it seeks is reasonably suited to abate the offending activity. John G.
Bryant Co., 369 A.2d at 1167-71; Albee Homes, Inc. v. Caddie Homes, Inc., 417 Pa. 177, 207 A.2d 768, 771-73 (1965). Sixth and
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finally, the party seeking an injunction must show that a preliminary injunction will not adversely affect the public interest.
Maritrans GP, 602 A.2d at 1283; Philadelphia v. District Council 33, AFSCME, 528 Pa. 355, 598 A.2d 256, 260-61 (1991).

FACTUAL HISTORY
The COVID-19 virus has caused a global pandemic, creating a national public health hazard to the United States and the

Commonwealth of Pennsylvania which has not been experienced in over 100 years. The COVID-19 pandemic threatens the health
and safety of every citizen and person in the Commonwealth while overburdening our healthcare systems and destroying the
businesses and livelihoods of many Americans. Particularly hard hit are restaurants, bars and other entertainment and leisure
industries requiring the congregation of large numbers of people in confined indoor spaces.
The CDC reported the first COVID-19 case in the U.S. in January 2020. As of March 6, 2020, there were 233 confirmed COVID-

19 cases in the U.S. and only two presumed cases in Pennsylvania. On March 6, 2020 Governor Wolf issued his Proclamation of
Disaster Emergency formally declaring a state of emergency in the Commonwealth Pennsylvania. During the early stages of the
pandemic Governor Wolf implemented numerous mitigation measures that closed all businesses designated as non-life sustaining.
In particular, restaurants and bars were closed for all in person dining and were limited to carry out, delivery and drive through
food and beverage services.
Pursuant to Governor Wolf's May 1, 2020 reopening plan, the Commonwealth's 67 counties would be categorized into three

phases, Red the most restrictive, Yellow less restrictive and Green the least restrictive. As the Covid-19 cases stabilized in June
2020 most counties were moved into the Green phase. By the end of June and early July 2020 the Commonwealth started to
experience an uptick in the number of daily COVID-19 cases. As a direct result of the increase in COVID-19 cases, the
Pennsylvania Secretary of Health Dr. Rachel Levine issued the universal face covering order on July 1, 2020 and Governor Wolf
issued the "targeted mitigation" order on July 15, 2020, which incorporated Dr. Levine’s face covering order. In addition, Dr. Bogen
issued her own order on July 2, 2020 pursuant to the Local Health Administration Law, 16 P.S. 12001, which called for a one-week
closure of bars, restaurants and casinos and the cancellation of all activities or events over 25 people for that same one-week time
period. Included in Dr. Bogen’s order was a voluntary stay-at-home recommendation for residents.
The Governor’s targeted mitigation order specifically reduced capacity for all indoor dining to 25%, restricted alcohol sales,

and mandated the wearing of masks and physically distancing. On July 14, 2020, the day before the issuing of the new targeting
mitigation order, Pennsylvania reported 1,064 new COVID-19 cases, 96,671 total cases, and 6,931 total deaths. I also note that
Allegheny County recorded 331 new cases of COVID-19 on July 14, 2020 which was a new daily record for the county.
The case begins when the ACHD received complaints that the Cracked Egg was not complying with the current COVID-19

Control Measure orders in effect at the time. In response to those complaints, the ACHD employees did an onsite visit on July 1,
2020 and observed public facing employees not wearing masks along with customers not wearing masks upon their entrance to the
restaurant. After observing the alleged violations, the ACHD employees met with Cracked Egg staff and provided guidance on
compliance measures that needed to be followed.
After the July 1, 2020 onsite visit, the ACHD continued to receive complaints that the Cracked Egg was not complying with the

Commonwealth's and County's COVID-19 control measures. During additional onsite inspections on July28, 2020, August 5, 2020,
and August 7, 2020, the ACHD employees confirmed that the Cracked Egg's employees and customers were still not following the
mask requirements along with other violations. The ACHD employees again reviewed the violations and provided guidance on
compliance with the COVID-19 control measures.
During the August 11, 2020 onsite inspection, the ACHD again revealed that the Cracked Egg was still not complying with

the applicable COVID-19 control measures. After the inspection, the ACHD determined that the Cracked Egg's continued non-
compliance with the COVID-19 control measures constituted an imminent danger to the public health and issued an immediate
suspension order pursuant to its authority granted under Article III “Food Safety” of the Allegheny County Health Departments
Rules and Regulations.
The ACHD became aware through online social media postings that the Cracked Egg planned on opening its restaurant in the

near future. As a result, the ACHD issued a warning letter that opening the restaurant would be a violation of the ACHD Article III.
Employees of the ACHD performed compliance inspections to check whether the Cracked Egg was complying with the

suspension and closure order on August 24, 2020 through August 28, 2020, and August 31, 2020 through September 4, 2020 and
September 10, 2020. The result of these inspections confirmed that the Cracked Egg continued to operate the restaurant with a
suspended permit and in violation of the August 11, 2020 ACHD closure order.
The record reflects that the Cracked Egg never appealed the suspension order or provided a COVID-19 compliance plan or

requested a reinstatement of their permit. The ACHD then proceeded to file the Complaint in Equity and Enforcement action.
I take judicial notice as of February 1, 2020, the W.H.O. reports 102,584,351 Covid-19 cases and 2,222,647 deaths worldwide.

The CDC reports 26,034,475 Covid-19 cases and 439,955 deaths in the U.S. The Pennsylvania Department of Health reports
736,236 confirmed Covid-19 cases and 21,687 deaths in Pennsylvania. The Allegheny County Department of Health reports 69,537
confirmed case of Covid-19 and 1,454 deaths in Allegheny County.

DISCUSSION
Constitutionality
The orders of Governor Wolf, Secretary Levine and the ACHD are constitutional as they are rationally related to the legitimate

government interest of protecting the citizens of Allegheny County from the spread of COVID-19. While the Cracked Egg relies
upon the distinguishable opinion in County of Butler v. Wolf, No. 2:20-CV-677, 2020 WL 5510690 (W.D. Pa. Sept. 14, 2020)), it
cannot be overstated that the opinion focuses upon the provisions of the Governor's order regarding stay at home and business
closure or restriction. In fact, the court makes no holdings as it relates to the constitutionality of the mask and social distancing
mitigation measures. Further, and to the extent that I agree or respectfully disagree with its merits, the opinion has been stayed
for further review by the Third Circuit and thus warrants my consideration only for possible persuasive, and ultimately more
dissuasive, constitutional jurisprudence.
Respectfully, I would synthesize the constitutional conclusions in County of Butler for consideration sub judice as follows;
1. The holding in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 12, 25 S. Ct. 358, 359, 49 L. Ed. 643 (1905),
provides that greater deference be given to the States exercise of the police power during a pandemic, should no longer
apply because it was decided before the strict scrutiny, intermediate scrutiny and rational basis test line of cases had
developed and that are indeed foundational to any current constitutional analysis;
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2. Intermediate scrutiny should apply to the First Amendment claims of freedom of assembly, which the court found to exist; and
3. Business restrictions trigger the Equal Protection and Substantive Due Process clauses of the 14th Amendment and
require a rational basis analysis.

While I might agree with the part of the holding of the County of Butler that constitutional analysis involving a fundamental
right during a pandemic may require a stricter level of review due to the recent United States Supreme Court's opinion in Roman
Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020), which directly involved the fundamental right of religious liberty,
I nonetheless strongly disagree with the County of Butler's apparent conclusion that Jacobson is no longer good law.
Jacobson , a 1905 United States Supreme Court case, was decided before modern constitutional analysis was developed and held

that states, through their police power, could mandate smallpox vaccinations during a pandemic despite the obvious compromise
of individual physical liberty. Jacobson is often cited for the holding that deference must be given to governmental action during
a pandemic and has been utilized in subsequent cases regarding public health decisions and the police power. What seems to get
glossed over by Jacobson critics is that " The Great Dissenter " Justice John Marshall Harlan's majority opinion specifically
recognizes that the deference given to the states police power is not limitless. Justice Harlan stated:

Before closing this opinion, we deem it appropriate, in order to prevent misapprehension as to our views, to observe-per-
haps to repeat a thought already sufficiently expressed, namely-that the police power of a state, whether exercised directly
by the legislature, or by a local body acting under its authority, may be exerted in such circumstances, or by regulations so
arbitrary and oppressive in particular cases, as to justify the interference of the courts to prevent wrong and oppression.

Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 38, 25 S. Ct. 358, 366, 49 L. Ed. 643 (1905)
While the court's opinion in County of Butler recognizes that this express limitation on the police power is found in Jacobson,

the court appears to view it as quasi-dicta and thus believes "deference' to the police power during a pandemic is with little, if any,
constitutional limitation. Primarily, the court relies upon a Harvard Law Review article that argues that to apply Jacobson today
after the development of the modern three test constitutional analyses, would require a "suspension" of the three tests i.e. concep-
tually changing how we would constitutionally analyze the police power and creating a different constitutional analysis for
government action during pandemics. While I find erroneous the Harvard Law review argument that persuaded the federal court
in County of Butler, in fairness to all jurists, trying to determine Jacobson’s holding in light of modern constitutional analysis, our
United States Supreme Court can be found contentiously debating the same consideration in the cases of Roman Catholic Diocese
of Brooklyn v. Cuomo,3 S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, (Mem)-1614, 207 L. Ed. 2d 154 (2020)4, and
Calvary Chapel Dayton Valley v. Sisolak, 140 S. Ct. 2603, 2607, 207 L. Ed. 2d 1129 (2020)5

While the facts of Roman Catholic Diocese are clearly distinguishable as a first amendment religious liberty case where the
Supreme Court considered flat numerical limitations on church capacity and attendance, Justice Gorsuch's concurrence is impor-
tant when assessing Jacobson’s future applicability. Justice Gorsuch sarcastically suggests in his concurrence that the Jacobson
court's analysis is nothing more than a rational basis analysis, implying that it can be reconciled with current constitutional analy-
sis. Conceptually it follows that by adopting the Gorsuch approach, the perceived conundrum is substantially solved with perhaps
a future narrowing of Jacobson's application by the Supreme Court required when the government action involves a fundamental
right or a suspect class. Regardless and independent of any Jacobson conundrum real or perceived, I would submit that when read
in context and its entirety, Jacobson can substantially be reconciled with current constitutional law and be viewed as a forerunner
of our present rational basis test . Thus, the deference to be afforded the government's exercise of the police power during a
pandemic in Jacobson means that the existence of a pandemic should be considered as a factor when applying the rational basis
test and does not in any way mean that our current constitutional analysis needs to be suspended or lowered. Consequently, while
I would agree with portions of the opinion in County of Butler v. Wolf, I find the reliance upon the mistaken Harvard law review
article to have led to the erroneous conclusion that Jacobson should not be applied. While the applicability of Jacobson in light
of our modern constitutional analyses has not yet been fully decided by our Supreme Court and is probably in need of further
tailoring and clarification, I find its holding to be nothing more than a rational basis test. Accordingly, I find that Jacobson’s
sound analysis should apply to my assessment whether the actions of Allegheny County through Dr Bogen, and the emergency
declarations and subsequent COVID-19 mitigation orders of Governor Wolf and Dr Levine were all taken with the undoubted
intent to protect public health during a pandemic,  and  thus were rationally related to a legitimate government interest.
Furthermore, the Pennsylvania Supreme Court in the case of Friends of Danny DeVito v. Wolf, 227 A.3d 872, 876 (Pa.) made

numerous holdings that I find binding and precedential to my decision. Specifically, and upon review of the same police power and
executive orders of state government that are being constitutionally challenged sub judice, our Supreme Court held in DeVito inter
alia, and germane to our case, that 1) the Governor had the authority to issue his order and that the pandemic qualified as a
natural disaster under Pennsylvania s Emergency Code 2) the Governor's order was a proper exercise of the police power 3)
the doctrine of separation of powers was not violated by his executive order and finally 4) his order did not deprive non-life
sustaining business owners of procedural due process. While I recognize distinctions of facts in DeVito upon comparison with
our case, none are of significance to require my failure to follow it as precedential. Accordingly, I am bound to find the actions
of the Governor and Secretary Levine to be constitutional and a fortiori the County and Dr. Bogen's actions in following them
as they are mandated to do by the Local Health Administration Act 16 P.S. 12001 and Disease Prevention Act 35 P.S. § 521.1 et seq.
The Cracked Egg also challenges all governmental action  by both the  state and county as being violative of its Fourteenth

Amendment rights of Substantive Due Process and Equal Protection and I agree that there is a recognized constitutional right to earn
a living i.e. the entrepreneurship that the Cracked Egg has undertaken and that the government with closures and limitations on indoor
dining, has adversely impacted that right. The constitutional test to be applied under the Fourteenth Amendment to the Cracked Egg's
claim however remains the same, the rational basis test. Thus, I reach the same conclusion as under my Jacobson analysis that the gov-
ernment action is constitutional in that its orders and mitigation measures are rationally related to a legitimate government interest.

Nullity
The orders of Governor Wolf, Secretary Levine, and the ACHD are not null ab initio as the regulatory statutes were suspended

in Governor Wolf emergency proclamation dated March 6, 2020 and amended on August 31, 2020 and November 24, 2020.
My findings and conclusions of law with respect to Cracked Egg's argument regarding the nullity of the government actions
ab intio are based upon again the precedential holding in DeVito, upholding the emergency declaration by Governor Wolf,
where he proclaimed:
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I hereby suspend the provisions of any regulatory statute prescribing the procedures for conduct of Commonwealth
business, or the orders, rules or regulations of any Commonwealth agency, if strict compliance with the provisions of
any statute, order, rule or regulation would in any way prevent, hinder or delay necessary action in coping with the
emergency. I find this would include normal procedures to implement regulations and orders

The Cracked Egg argues that the ACHD's enforcement, suspension and closure order were invalid and unenforceable due to
the Commonwealth and ACHD's failure to promulgate the order and regulations in accordance with the requirements of the law.
Specifically the Cracked Egg contends that Secretary Levine's July 1, 2020 Universal Mask order and Governor Wolf's July 15,
2020 Targeted Mitigation Order failed to follow the requirements of the Commonwealth Documents Law 45 PS s 1201 et. sec.,
the Regulatory Review Act 71 P.S. s 745.1 et sec. and the Commonwealth Attorneys Act 71 P.S. 732-101 et sec. making the order/
regulation or law relied upon for enforcement by ACHD void from their inception.
Respectfully, I find this argument flawed, first and foremost based on the premise that the Governor lacks the authority to issue

specific mitigation measures, namely the wearing of masks in public spaces as part of his emergency management powers
granted under his proclamation of a disaster emergency. Our Supreme Court's ruling in DeVito clearly held that, "the Governor is
vested with broad emergency management powers under the Emergency Code 35 Pa C.S.A. s 7101 et. sec. that in times of actual
or imminent disaster where public safety and welfare are threatened ". The Court went on to state that the Governor's powers under
the Emergency Code included, inter alia, to "[s]uspend the provisions of any regulatory statute prescribing the procedures for
conduct of Commonwealth business, or the orders, rules or regulations of any Commonwealth agency, if strict compliance with
the provisions of any statute, order, rule or regulation would in any way prevent, hinder or delay necessary action in coping with
the emergency;" to "[u]tilize all available resources of the Commonwealth Government and each political subdivision of this
Commonwealth as reasonably necessary to cope with the disaster emergency;" to "[t]ransfer the direction, personnel or functions
of Commonwealth agencies or units thereof for the purpose of performing or facilitating emergency services;”. DeVito 227 A.3d
at 886.
The issuing of the proclamation of disaster emergency by the Governor invoking the Emergency Code supersedes and suspends

the provisions of any regulatory statute prescribing the procedures for the conduct of Commonwealth business in dealing with the
emergency. Governor Wolf's suspension of the provisions of the regulatory statutes were further extended by amendments to the
Emergency Declaration on August 31, 2020 and November 24, 2020. The suspension of the regulatory statutes remains in effect
until its expiration by operation of law on February 24, 2021. I find the suspension of these regulatory statutes was done due to the
emergent nature of this pandemic as well as the ever-changing guidance from the CDC. To require the Commonwealth or the
ACHD to follow time-consuming rule-making procedures would result in greater harm to the general public. Therefore, Secretary
Levine’s July 1, 2020 Universal Masking Order, that was incorporated into Governor Wolf's July 15, 2020 Targeted Mitigation Order
were not required to follow the Commonwealth Documents Law, the Regulatory Review Act and the Commonwealths Attorneys
Act, since they were issued in conjunction with a state of emergency to prevent the spread of the COVID-19 virus.
Notwithstanding the Governor's broad emergency powers as outlined in DeVito, the ACHD and the Pennsylvania Department

of Public Health (“PADOH”) have independent authority under the existing Commonwealth public health statutes and regulations
that affords them the power to issue administrative orders to abate , mitigate and/or prevent public health hazards such as the trol
and spread of all communicable diseases including COVID-19.
The Commonwealth has a long history of enacting public health laws that provides for the PADOH, its agencies and local health

departments to combat the spread of disease and other health related nuisances throughout the Commonwealth. The
Administrative Code of 1929 specifically authorizes the PADOH to "protect the health of the people of the Commonwealth and to
employ the most efficient and practical means for the prevention and suppression of disease " see PA ST 71 PS s 532(a). It also
empowers PADOH to "enter , examine,..all buildings and places within the Commonwealth”. See PA ST PS s 532 (b). Last but
not least it authorizes and empowers the PADOH to order nuisances, detrimental to the public health , or the case of disease
and mortality to be abated and removed and to enforce quarantine regulations see PA ST PS 532(c). A clear reading of the
Administrative Code of 1929 reveals that the PADOH and its agencies are empowered and authorized to combat and abate
the spread of COVID-19 through the establishment of specific orders, rules and procedures through the most efficient and
practical means.
The ACHD and its health director is authorized to enforce the health laws, rules regulations and orders of the Commonwealth

authorized by the Local Health Administration Law see 16 P.S. s 12001 et. sec. as follows:

(c) The health director and his authorized subordinates may enter and inspect at reasonable times and in a reasonable
manner any places or conditions whatsoever within the jurisdiction of the county department of health for the purpose
of enforcing the health laws, rules and regulations of the Commonwealth the county department of health, and for the
purpose of examining for, and abating nuisances detrimental to the public health.

16 Pa. Stat. Ann. §12012
Once the ACHD discovers a nuisance detrimental to the health and well-being of the public, the health director is authorized to

take action to abate the nuisance. See 16 P.S. 12012(d). Therefore, Dr. Bogen and the ACHD’s actions were fully authorized to take
the necessary steps to abate the threat of COVID-19 spread by enforcing Governor Wolf's and Dr. Levine's COVID-19 mitigation/
abatement orders in effect in July and August 2020. Dr. Bogen had the full support of the County Executive Rich Fitzgerald and
had any County authorization necessary as evidenced by her always appearing publicly with the County Executive and despite her
admission that formal approval had not been obtained. See Defense Exhibit’s 66 and 77.
In conclusion, I find that the ACHD was not only authorized but mandated to implement and enforce the Governor's July 15,

2020 Targeted Mitigation order incorporating the Secretary of Health's July 1, 2020 Universal Mask order when it suspended
the Cracked Egg's permit and ordered it closed until it complied the Commonwealth's COVID-19 mitigation measures in effect
at that time.

PRELIMINARY INJUNCTION ANALYSIS
The County of Allegheny has shown that an injunction is necessary to prevent immediate and irreparable harm that cannot

be adequately compensated by damages. The first prong is easily proven through the testimony of Dr. Bogen and Dr. Brink and
further supported by the pandemic orders enacted by the Governor, Secretary Levine, and Dr. Bogen admitted into evidence
and enacted in order protect the public health of all citizens of Allegheny County. As noted above, I find that those orders are
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constitutional as they are rationally related to the legitimate government interest in protecting the public from the spread of
COVID-19. The Cracked Egg counters that no immediate or irreparable harm can be found because of the lack of proof of any
outbreaks or clustering at their restaurant. The Cracked Egg further challenged the efficacy of masks primarily through the
cross examination of Dr. Bogen and Dr. Brink, and to a limited degree with their own OSHA expert Kelly Miller, to which little
weight was given in my overall analysis in that the sum and substance of her testimony was her opinion that for an employer to
require employees to wear cloth masks would be a violation of OSHA.
Significantly, analyzing the evidence in the context of the rational basis test does not require proof beyond a reasonable doubt.

Further, I do not find that evidence of 100% mask efficacy or that outbreaks have occurred at the Cracked Egg are requisites to
prove immediate or irreparable harm to preventative public health. Clearly, I recognized throughout the case that we are dealing
with COVID-19, a disease unknown to the world a little over a year ago and we are studying it and learning about it as we go and
as reflected in changing recommendations by the WHO and CDC. While not all studies are the same and multiple counter studies
exist regarding masking efficacy, and while mis-categorization and some faulty testing may be occurring as testified to by the
Cracked Eggs expert Dr. James Lyons-Weiler, I find the County has proven that this preliminary injunction is necessary to prevent
immediate and irreparable harm to the public health of Allegheny County and which of course cannot be adequately compensated
by damages. Dr. Brink's testimony regarding masks is especially important as she testified that not wearing a mask increases the
chances of the spread of the COVID-19 virus. Ultimately, the County of Allegheny's legitimate government interest in protecting
the public from the spread of COVID-19 is necessary to prevent immediate and irreparable harm
The County of Allegheny has shown that greater injury would result from refusing an injunction than from granting it, and,

concomitantly, that issuance of an injunction will not substantially harm other interested parties in the proceedings. At the outset,
I find both the testimony of Ms. Waigand and Mr. McGill regarding the impact on their business throughout the COVID-19
pandemic as credible. Ms. Waigand specifically testified that due to government shutdowns instituted in March 2020, her monthly
gross went from approximately $50,000 to $12,000 and I believe her. Mr. McGill also provided credible testimony regarding the
impact he is seeing on his restaurant and from other restaurant owners and I believe him and can only say that hopefully our
legislative leaders will do more to help small businesses that clearly are suffering. That being said however, I nonetheless find
that greater injury would result from my refusing an injunction than from granting it. As Dr. Brink testified too, COVID-19 can
spread exponentially. Early numbers during the pandemic were in the lower teens and exploded through the summer months
to over 1,000 infections a day. Other interested parties to this litigation include other restaurants and their employees and when
I consider their health safety and the other businesses who are following masking, capacity limits and social distancing like
Mr. McGill, I am compelled to conclude that greater harm will indeed occur by not granting it and the public health of others
by not preventing possible community spread will be harmed including the public health of all business owners , employees
and customers. If I did not grant the injunction, restaurants that are following the rules will become less likely to do so and
thus further increasing public health risks to everyone involved and possibly increasing overall community spread.
The County of Allegheny has shown a preliminary injunction will properly restore the parties to their status as it existed

immediately prior to the alleged wrongful conduct. As I have found Ms. Waigand to be credible, I likewise believed her when she
said that she would never require masks and therefore to return to the closure order in light of her subsequent reopening at full
capacity with masking will properly restore the status quo. I ask her to reconsider and work with the health department to come
up with a COVID-19 mitigation plan.
I would find that The County of Allegheny has shown that the activity it seeks to restrain is actionable, that its right to relief is

clear, and that the wrong is manifest, or, in other words, must show that it is likely to prevail on the merits as discussed previously.
I find that that prayer for relief the County of Allegheny provided in its Emergency Motion for Preliminary Injunction is

reasonably suited to abate the offending activity. Specifically, the County of Allegheny is not asking that the Cracked Egg be
shut down indefinitely. They simply are asking that the Cracked Egg submit a proposed mitigation plan on how the Cracked
Egg will become compliant with the ACHD's Enforcement Order and the COVID-19 mitigation measures in addition to ceasing
any violation of the Enforcement Orders. Lastly, The County of Allegheny has met the sixth prong in that the preliminary
injunction will not adversely affect the public interest and to the contrary, the public interest requires it!

BY THE COURT:
/s/McVay, J.

DATE: February 3, 2021

1 Rule 4001(a)(1) states “An order granting a motion for relief from an automatic stay made in accordance with Rule 4001(a)(1) is
stayed until the expiration of 14 days after the entry of the order, unless the court orders.”
2 The Court notes that as of the time of the writing of this memorandum, a transcript of the hearing is unavailable. Thus, the Court
reserves the right to amend this memorandum to properly reflect the record.
3 Justice Gorsuch’s Concurrence stated, “Start with the mode of analysis. Although Jacobson pre-dated the modern tiers of
scrutiny, this Court essentially applied rational basis review to Henning Jacobson's challenge to a state law that, in light of an
ongoing smallpox pandemic, required individuals to take a vaccine, pay a $5 fine, or establish that they qualified for an exemp-
tion. Id., at 25, 25 S.Ct. 358 (asking whether the State's scheme was “reasonable”); id., at 27, 25 S.Ct. 358 (same); id., at 28, 25 S.Ct.
358 (same). Rational basis review is the test this Court normally applies to Fourteenth Amendment challenges, so long as they do
not involve suspect classifications based on race or some other ground, or a claim of fundamental right. Put differently, Jacobson
didn't seek to depart from normal legal rules during a pandemic, and it supplies no precedent for doing so. Instead, Jacobson
applied what would become the traditional legal test associated with the right at issue—exactly what the Court does today. Here,
that means strict scrutiny:
4 Justice Roberts stated, “Where those broad limits are not exceeded, they should not be subject to second-guessing by an
‘unelected federal judiciary,’ which lacks the background, competence, and expertise to assess public health and is not accountable
to the people.”
5 Justice Alito Stated, "[w]e have a duty to defend the Constitution, and even a public health emergency does not absolve us of that
responsibility.”
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In Re: Estate of D. Renwick a/k/a Raymond Dean Renwick, Deceased v.
Brenda L. Adams and Jeffrey D. Renwick,

Co-Executors of the Estate of Raymond D. Renwick, Petitioners v.
Nancy H. Renwick, Respondent

Elective Share—Prenuptial Agreement

Court finds valid prenuptial agreement which results in surviving spouse not entitled to elective share.

No. 2842 of 2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, J.—June 1, 2020.

MEMORANDUM OPINION AND ORDER OF COURT
This matter came before the Court on a Petition for Rule to Show Cause Why the Elective Share Should be Vacated, filed by the

Co-Executors of the Estate.1 A hearing was held on the Petition on February 11, 2020.   

Findings of Fact
1. The Decedent died on April 23, 2019.  (N.T. 02/11/20, p. 11)

2. At the time of his death, the Decedent was married to Nancy Renwick (hereinafter, “Mrs. Renwick). (N.T. 02/11/20, p. 11)

3. The Decedent executed a Will on February 26, 2019, which was approximately two months prior to his death.  The Will,
which was admitted to probate on April 29, 2019, excludes Mrs. Renwick from receiving a share of his estate.  

4. Mrs. Renwick filed an Election of Surviving Spouse on June 17, 2019.  

5. The pending Petition to Vacate was filed by the Co-Executors on July 24, 2019.  

6. The Decedent and Mrs. Renwick married on November 24, 2000.  (N.T. 02/11/20, p. 11)

7. On the date of their wedding, the Decedent and Mrs. Renwick executed an Antenuptial Agreement.  (Exhibit 1)

8. Mrs. Renwick does not remember seeing the entire document at the time that she executed it.  (N.T. 02/11/20, p. 18)

9. The Agreement was executed in the presence of the Decedent’s sister, Sharon Ireland.  Ms. Ireland credibly testified that
the Decedent and Mrs. Renwick reviewed the Agreement sitting in her kitchen; and then, they went to the bank to execute it in the
presence of a Notary.  (N.T. 02/11/20, pp. 57-61)

Discussion
Mrs. Renwick challenges the Antenuptial Agreement on the basis that full disclosure was not made, or it is unenforceable due

to lack of consideration.  The seminal case regarding the validity of Antenuptial Agreements is Simeone v. Simeone, 581 A.2d 162
(Pa. 1990).2 In Simeone, the Supreme Court held that full and fair disclosure of both parties’ assets and liabilities is required in
the Agreement.  Prenuptial Agreements, like other contracts, can only be invalidated for fraud, misrepresentation, or duress.  Id.  
After reviewing the Antenuptial Agreement in conjunction with the applicable case law, the Court finds that the Agreement is

valid and enforceable for the following reasons: 
First, Mrs. Renwick has not met her burden of proving that full and fair disclosure was not made prior to execution of the

document.  In this regard, she could have presented the testimony of the attorney that represented her with regard to negotiation
of the Agreement, but she did not do so.  The only evidence that she presented was her testimony that she did not remember
seeing the entire document when she signed it.  However, this testimony was contradicted by the credible testimony of Sharon
Ireland, who testified, without hesitation, that the Agreement was sent to her residence in South Carolina.  The Decedent and Mrs.
Renwick came to her residence on the morning of their wedding.  They sat at her kitchen table and read the Agreement.  They then
went to the bank and signed the Agreement in the presence of a Notary.  
Second, the document itself, Exhibit 1, contains specific language in Article II(C) that full disclosure was made on Schedules A

and B and either party had the right to seek further investigation into the assets set forth on the other party’s Schedule.  It appears
that neither party exercised this right prior to or after signing the Agreement. 
Third, with regard to the claim that there was lack of consideration because the Decedent did not fund the IRA for Mrs.

Renwick, as set forth in Article III(A), the Court finds that argument to be without merit.  Initially, Mrs. Renwick could have sought
enforcement of this provision during the nineteen (19) years that she and the Decedent were married, but she did not do so.  That
being said, this issue can easily be remedied via a claim against the estate for the full value, including reasonable interest, of the
IRA had it been funded as promised. 
Fourth, the Agreement, at Article IV(B), specifically provides that by executing the Agreement, Mrs. Renwick releases her

marital rights, including the right to elect against the Decedent’s Will.  
Based upon the foregoing, the Court issues the following: 

ORDER OF COURT
AND NOW, to wit, this 1st day of June, 2020, it is hereby ORDERED that the Petition is granted, and the Election of Surviving

Spouse is vacated. 
BY THE COURT:
/s/O’Toole, J.

1 The Court declines to address, at this time, the Respondent’s request that the Court determine what property passed to her by
operation of law or pursuant to the Antenuptial Agreement. That determination is not before the Court at present and must be the
subject of a separate Petition and proceeding.
2 The Court notes that a statute was enacted with regard to Premarital Agreements, 23 Pa.C.S.A. Section 3106; however, it only
applies to Agreements executed after January 28, 2005 (the effective date of the statute).
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In Re:  Estate of Kevin Swain, Deceased
Non-qualified Plan Beneficiary Designation—Subject Matter Jurisdiction—Mandatory Jurisdiction—Permissive Jurisdiction

The Court finds that it does not have mandatory jurisdiction in regard to dispute relating to non-qualified plan beneficiary
designation and court declines permissive jurisdiction.

No. 0871 of 2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphan’s Court Division.
O’Toole, J.

OPINION
This matter came before the Court on a Petition for Rule to Interplead Estate of Kevin Swain and Rosemarie Swain and Citation

to John D. Swain filed on behalf of the Walsh Group, LTD, which is a business entity headquartered in Chicago, IL.
The Decedent died on January 22, 2018.  Testamentary letters were granted to his Executor, John D. Swain, who is the

Decedent’s brother.  The Decedent was survived by his Wife, Rosemarie Swain.  
According to the Petition, the Walsh Group filed the Interpleader action due to the following facts:  The Decedent was a

principal employee of the Walsh Group at the time of his death.  As a principal employee, he participated in the Principal Employee
Participation Plan (“PEP Plan”), which is not a qualified plan under the IRS Code.  Per the terms of the Plan, the Walsh Group is
to make distributions over five (5) years after the death of the participant.  The first distribution was to be made in July 2019.  The
last beneficiary designation was dated March 18, 2008 and named John D. Swain as the beneficiary.  Rosemarie, who married the
Decedent after that date, filed a Petition for Citation to Show Cause Why Distribution from the Decedent’s Principal Employee
Participation Plan Should Not Be Stayed Pending Identification of the Proper Beneficiary and to Identify Said Beneficiary.
Three sets of Preliminary Objections to the Petition for Rule to Interplead were filed –John Swain (Individually), John Swain

(as Executor), and Rosemarie Swain (as Petitioner).  After oral argument and review of the numerous pleadings, the Court
sustained all Preliminary Objections, as the matter was being litigated in Cook County, IL, which was the proper jurisdiction. 
Rosemarie Swain filed a Notice of Appeal.  In her Concise Statement, she alleges that the Court erred in sustaining the

Preliminary Objections on the following grounds:  she filed the within action prior to the filing of an action in Illinois; the Orphans’
Court has mandatory jurisdiction; and the Orphans’ Court has permissive jurisdiction. 
Initially, the Court notes that the fact that Rosemarie filed her action in Allegheny County seeking a ruling on the proper

beneficiary prior to John Swain filing his action in Cook County, IL against the Walsh Group, LTD, due to their failure to make the
first payment due to him as beneficiary in July 2019, does not make Allegheny County the proper jurisdiction.  It is axiomatic that
a Court must have subject matter jurisdiction and subject matter jurisdiction cannot be waived.    
The Court finds that the Preliminary Objections were properly sustained as the Court lacks subject matter jurisdiction.  Subject

matter jurisdiction relates to the competency of a court to hear and decide the controversy presented.    The PEF Code, at 20
Pa.C.S.A. §711, provides that Orphans’ Court has mandatory jurisdiction over matters dealing with Decedents’ estates, testamen-
tary trusts, and inter vivos trusts.  The PEP Plan does not fall into any of these categories.  Pursuant to the beneficiary designa-
tion, it passes outside the estate and it is not property of the estate.  Perhaps more importantly, the PEP Plan Agreement, a copy
of which was provided to the Court in the pleadings, specifically provides that all disputes related to the Plan are to be litigated in
Cook County, IL, which is the locale of the Walsh Group, LTD headquarters.
With regard to “permissive jurisdiction”, the Court declines to accept permissive jurisdiction of this matter.  The PEP Plan

provides for jurisdiction and the Court accepts that provision. 
Accordingly, the Order of Court sustaining the Preliminary Objections must be affirmed.

BY THE COURT:
/s/O’Toole, J.

In Re: Linda Hart, Individually and as Co-Trustee of the
Delores L. Plowchalk and Raymond B. Plowchalk Living Trusts v.

Janice Wolfe and Christina Reed
Orphans’ Division Jurisdiction—Request for Reconsideration—Request to Transfer Action

Pursuant to orders by the Allegheny Court of Common Pleas and the Pennsylvania Superior Court, Orphans’ Division
has jurisdiction over property in a living trust; consequently, Orphans’ Division has jurisdiction to deny requests for
reconsideration and requests to transfer the action to Civil Division.

No. 021601185. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Williams, III, J.—November 18, 2019.

MEMORANDUM OPINION
In August, the parties appeared for a status conference to discuss the matters which remain unresolved following the Superior

Court’s affirming the dismissal of each of the 5 causes of action through the grant of judgment on the pleadings. Counsel were
instructed to provide its opinion by letter. Both have done so. The remaining matters are now ripe for resolution.
The Superior Court denied re-argument in plaintiffs appeal regarding what has become known to all involved as the “Civil

Action”. 609 WDA 2017 (July 31, 2019). Undeterred by that action, plaintiff asked the Pennsylvania Supreme Court to review the
matter on August 30, 2019. See 313 WAL 2019. The request for discretionary review presents three questions. First, he takes issue
with jurisdiction of the Orphan’s Court.
Second, he alleges the claims for civil conspiracy, accounting, imposition of implied trust and conversion should not have been

dismissed. Third, he takes the position that Pennsylvania law should recognize a nuanced version of the tort- interference with
expected inheritance. See, Petition for Allowance of Appeal, Part III (August 30, 2019), 313 WAL 2019. Ms. Wolfe and Ms. Reed
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responded to the request for further review on Sept.16, 2019. 
At the moment, counsel for Ms. Hart seeks reconsideration of the order granting judgment on the pleadings. Two decision

makers – first, this Court, then our Superior Court – have ruled that Orphan’s Division had jurisdiction to adjudicate the claims
involving the personal property involved. As such, the request for reconsideration will be denied. A corollary request to reconsid-
eration is to transfer the “Trust Action” back to the Civil Division of the Court of Common Pleas of Allegheny County. That request
will also be denied.
In the Court’s view, influenced by counsel’s letters of June 18th and September 3rd, this resolves all pending matters related to

the “Civil Action”.
BY THE COURT:
/s/Williams, III, J.

In Re: Estate of Edward J. Potocar, Deceased
Appeal of Decision and Order of the Pennsylvania Department of Revenue Board of Appeals.
Inheritance Tax—Inter-vivos Joint Revocable Trust—Surviving Spouse—Sole Use of Funds

Court finds imposition of inheritance tax on 84% of trust corpus to be improper.

No. 0057 of 2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, J.

OPINION
This matter came before the Court on an Appeal of a Decision and Order of the Pennsylvania Department of Revenue Board of

Appeals Regarding Pennsylvania Inheritance Tax filed by Anita N. Potocar, Trustee of the Potocar Family Trust (hereinafter, “the
Trust”). The Department of Revenue, Inheritance Tax Division, (hereinafter, “the Department”) filed a Response to the Appeal.
After argument in open court and the filing of Briefs, the Court issued an Order dated December 16, 2019 sustaining the appeal
and reversing the Decision and Order of the Department dated July 29, 2019.  The Department filed a Notice of Appeal on January
15, 2020.  

Background
The Potocar Family Trust, which was an inter-vivos joint revocable trust, was created on September 29, 1999 by Anita N.

Potocar and Edward J. Potocar, who transferred their assets into the Trust.  The Trust was amended by the Settlors on May 9, 2013.
Mr. Potocar died on October 17, 2016.  Although no probate administration was opened, a Pennsylvania Inheritance Tax Return
was filed on December 29, 2016.  The return reported net assets of $3,526,210 on Schedule G and a small account on Schedule F.
No inheritance tax was reported or paid.  
On June 12, 2017, the Department issued a Notice of Inheritance Tax Appraisement and Assessment of Tax.  In the Notice, the

Department found $564,722 of the assets to be reportable based upon the 0% spousal tax rate and $2,961,488 of the assets to be
reportable based upon the 4.5% lineal tax rate, which resulted in a tax due of $133,266.96, plus interest and penalties.  Counsel for
Ms. Potocar (the remaining Trustee) responded, in a letter dated, June 15, 2017 and explained that the Department was not inter-
preting the Trust provisions properly.  In a Decision and Order, with a Mailing date of July 29, 2019, Lauren Zaccarelli, Chair of
the Board of Appeals denied the protest to the Notice, which led to the appeal pending before this Court.    

Discussion
Initially, the Court notes that the Department’s Board of Appeals took more than two (2) years to issue its decision, which is an

inordinately long period of time, especially in a situation, such as this, when interest and penalties are accruing during this delay. 
The only way to defer inheritance taxes on funds that remain in a Trust after the death of one of the Grantors is for those funds

to remain in trust for the sole use of the surviving spouse.  72 P.S. §9113.  This section defers the taxability of said assets for sole
use of the surviving spouse during his/her lifetime, unless the surviving spouse disclaims and the estate elects not to defer the
taxability.
In this case, Ms. Potocar, who is the surviving spouse can not only “use” the funds in the Trust for her purposes, but she owns

the funds in the Trust as the only remaining Trustee and the sole beneficiary.  As it is a revocable Trust, she has the power to use
or remove any of the funds in the Trust and distribute them to herself or to other persons or entities, as she sees fit.  The possible
future beneficiaries of the Trust do not have standing to object to her actions with regard to the funds in the Trust; and thus, it
was improper for the Department to impose a lineal rate tax liability against eighty-four percent (84%) of the funds in the Trust,
especially in light of the fact that the Department has no idea whether Ms. Potocar will spend sixteen percent (16%) of the funds
for her sole benefit or one hundred percent (100%) of the funds for her sole benefit. 
Accordingly, this Court’s Order sustaining the appeal must be affirmed.  

BY THE COURT:
/s/O’Toole, J.
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Judgment on the Pleadings—Partial Motion for Summary Judgment—Validity of Prenuptial Agreement—Defense of Misrepresentation

While a recitation in a prenuptial agreement that parties made a full and fair disclosure of assets creates a presumption of validity
of the agreement, widow’s Petition for Declaratory Judgment asserts enough facts to create a factual issue of a potential
misrepresentation defense, warranting denial of the Estate’s Motion for Judgment on the Pleadings and the widow’s Partial Motion
for Summary Judgment.
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Undue Influence—Contested Will

Once a will is probated, contestants claiming undue influence have burden of proof by clear and convincing evidence – in all undue
influence cases (whether proved by direct or indirect evidence), the “influence” required is “an imprisonment of the body or mind …
fraud, or threats or misrepresentations, or circumvention, or inordinate flattery or physical or moral coercion, to such a degree
as to prejudice the mind of the testator, to destroy his free agency and to operate as a present restraint upon the making of a will” – 
prima facia elements of undue influence are: (1) the testator suffered from a weakened intellect; (2) the testator was in a confidential 
relationship with the proponent of the will; and (3) the proponent receives a substantial benefit from the will – whether other siblings
received equally under prior wills over 20 years but two months after moving in with one daughter decedent cuts other siblings 
out of the will, and sibling with whom she resided got all, that sibling, as a matter of law, received a “substantial benefit”.
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Petition for Approval of Easement and Right-of-Way—Dedicated Approval of Property Act

No abuse of discretion when Township’s request for easement and right-of-way over portion of public park in favor of energy company
to facilitate water pumping station where no longer practical to use that portion of the land as a park and lease would bring significant
funds to the Township and for improvements to the rest of the park.
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In Re: Estate of Donald Thomas Schaefer
Judgment on the Pleadings—Partial Motion for Summary Judgment—Validity of Prenuptial Agreement—
Defense of Misrepresentation

While a recitation in a prenuptial agreement that parties made a full and fair disclosure of assets creates a presumption
of validity of the agreement, widow’s Petition for Declaratory Judgment asserts enough facts to create a factual issue
of a potential misrepresentation defense, warranting denial of the Estate’s Motion for Judgment on the Pleadings
and the widow’s Partial Motion for Summary Judgment.

No. 021901431. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Williams, III, J.—September 8, 2020.

OPINION
Before the Court is a motion for Judgment on the Pleadings by the Estate and a Motion for Partial Summary Judgment from the

second wife of the deceased.  Disposition of those two matters cannot be understood without a discussion of the operative facts,
which for the most part, are not in dispute.1

Donald T. Schaeffer enjoyed a long marriage with Julia, his wife of over 60 years.  Julia died in August 2017.  A year later,
Donald married Florence.  However, before they walked down the aisle, a pre-nuptial agreement was signed by Donald and
Florence.  The newlywed bliss had hardly worn off when, in January 2019, Donald died.  Florence, a bride of 5 months, was now
a widower and, for purposes of this litigation, a surviving spouse.  
When Donald died, he was the owner of a Merrill Lynch IRA.  Its present value is around a quarter of a million dollars

($250,000).  Florence, wife #2, feels she is entitled to the money in the IRA.  Her position is rather simple.  I am the surviving
spouse.  The language of the IRA says upon Donald’s death the money goes to the surving spouse.  The estate says not so fast.
In its view, the IRA money comes to it because Florence signed away any and all rights she had to that individually owned asset
of Donald’s in the pre-nuptial agreement.  Alternatively, the estate argues, Florence has disclaimed her interest in the IRA
because she is claiming her elective share.  Then, as further support for the Estate getting the money, it says Donald did, in fact,
designate a beneficiary (Julia - his first wife), and, as such, the other possible beneficiaries (surviving spouse or estate) do not
come into play.  
On July 16, 2019, Florence filed a Petition for Declaratory Judgment and Damages for Legal Malpractice.  She seeks a decla-

ration from this Court that the Pre-Nuptial Agreement that she signed in August 2018 is no good.  She supports her position with
a heavy dose of deficiencies as viewed through her lens of what Pennsylvania law on the topic is.  
After receipt of the Declaratory Judgment petition, the estate moved for Judgment on the Pleadings.  The estate rests its

position on Supreme Court precedent from 1990.  In Simeone v. Simeone, 581 A.2d 162 (Pa. 1990), the Court said a pre-marital
agreement was no different than any other agreement and “absent, fraud, misrepresentation, or duress” should be considered in
the same manner as any other contract.  Where there has been a “full and fair disclosure of the financial positions of the parties”,
Simeone holds the premarital agreement must be upheld.  Thirty years have passed since Simeone was decided.  It is still THE
case in this area of the law that, admittedly, this Court is dipping its toe into for the first time.  See, Stoner v. Stoner, 819 A.2d 529
(Pa. 2003); Bennett v. Bennett, 168 A.3d 238 (Pa. Super. 2017).  
Not surprisingly, Florence’s legal team pushes back to the Estate using Simeone as a shield to her getting the IRA.  It does so

on five (5) fronts.  Only two will be discussed in the body of this opinion.2

The initial reaction from Florence to the Estate’s request to terminate the matter on the pleadings is based on procedure.
Florence claims that a judgment on the pleadings is not allowed in a declaratory judgment action. Response to Motion for Judgment
on the Pleadings, pg. 6 (July 28, 2020).  It headquarters its position on three cases from 1956, 1965 and 1977.  Collectively, the
trio of cases says what Florence attributes to them – that is: a motion for judgment on the pleadings is not allowed in a declara-
tory judgment action.
Rule 7.2 of our Orphan’s Court Rules is titled Motion for Judgment on the Pleadings and allows for any party to “move for

judgment on the pleadings.”  Pa.O.C. Rule 7.2.  This Rule was adopted by our Supreme Court on December 1, 2015 and became
effective on September 1, 2016.  This rule has just passed its 4th anniversary and the Court is rather surprised that neither counsel
referenced it in their position papers.
Florence’s other position is based upon the content of her Declaratory Judgment Petition.  She says the declaratory judg-

ment pleading sets forth enough facts that when considered within the context of the applicable legal standard, a factual issue
is present that prevents the matter from terminating at this early stage of the case.  For the reasons set forth below, Florence’s
position has merit.   
The validity of the pre-nuptial agreement is the central figure in this drama.  As mentioned already, Simeone is the lead-

ing case.  But, a deeper dive into that decision is necessary.  Once that decision is thoroughly examined, the Court will then
examine the validity of the pre-marital agreement through the prism of the applicable legal standard for the two motions
before the Court.
The facts in Simeone are not that far from ours.  “On the eve of the” wedding in 1975 a lawyer presented the wife “with a

prenuptial agreement to be signed.”  The wife, without benefit of counsel, signed the agreement.  The lawyer did not advise the
wife “regarding any legal rights that the agreement surrendered.”  581 A.2d at 163. The monetary aspect of the agreement was,
that in the event of divorce, the wife was limited to $200 a week in support payments subject to a maximum total payment of
$25,000.  Seven years later the parties separated.  The husband made the payments consistent with the agreement.  In 1985, the
wife sought more money from the husband by seeking alimony pendente lite. Id., at 164.   A master “upheld the validity of the
prenuptial”. Id.  As did the next three courts – the common pleas court, the Superior Court and our state Supreme Court.

The Simeone court said: 

“Traditional principles of contract law provide perfectly adequate remedies where contracts are procured through
fraud, misrepresentation, or duress. Consideration of other factors, such as the knowledge of the parties and the reason-
ableness of their bargain, is inappropriate. [citation omitted]. Prenuptial agreements are contracts, and, as such, should
be evaluated under the same criteria as are applicable to other types of contracts. [citation omitted]. Absent fraud,
misrepresentation, or duress, spouses should be bound by the terms of their agreements.   
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Contracting parties are normally bound by their agreements, without regard to whether the terms thereof were
read and fully understood and irrespective of whether the agreements embodied reasonable or good bargains. [cita-
tions omitted]. Based upon these principles, the terms of the present prenuptial agreement must be regarded as
binding, without regard to whether the terms were fully understood by appellant. Ignorantia non excusat.” Id., at
165-166.

In reaching this conclusion the Court discarded a line of thinking from a prior decision, but clung to a different line from that
same case.

“[W]e do not depart from the longstanding principle that a full and fair disclosure of the financial positions of the parties
is required. Absent this disclosure, a material misrepresentation in the inducement for entering a prenuptial agreement
may be asserted. [citation omitted]. Parties to these agreements do not quite deal at arm's length, but rather at the time
the contract is entered into stand in a relation of mutual confidence and trust that calls for disclosure of their financial
resources. [citations omitted]. It is well settled that this disclosure need not be exact, so long as it is ‘full and fair.’
Kaufmann Estate, 404 Pa. 131, 136 n. 8, 171 A.2d 48, 51 n. 8 (1961).  In essence therefore, the duty of disclosure under
these circumstances is consistent with traditional principles of contract law.         

If an agreement provides that full disclosure has been made, a presumption of full disclosure arises. If a spouse
attempts to rebut this presumption through an assertion of fraud or misrepresentation then this presumption can be
rebutted if it is proven by clear and convincing evidence. [citation omitted]. Id., at 167.  

The Simeone court then jumped back to the facts.  “The present agreement recited that full disclosure had been made, and
included a list of appellee's assets”. Id.
What is significant for our purposes is that a pre-nuptial agreement which just recites that full and fair disclosure has been

made creates a presumption of validity.  The prenuptial involved here states in Section 2.02 that “[e]ach Party to this agreement
has given the other a full and complete disclosure of his or her property and income as of the date of this Agreement.”  The Estate,
the party seeking enforcement of the pre-nuptial agreement, gets that presumption of validity.
As with all legal presumptions, it can be overcome.  Simeone recognizes that and its progeny affirms as much.  Florence

wants the opportunity to overcome that presumption.  She seeks to climb the “clear and convincing” mountain not by traversing
the familiar trails of fraud or duress.  Her path is based upon Section 3106 of Title 23 and the concept of misrepresentation.  That
section of our law provides as follows:

(a) General rule.—   *   *   * 

A premarital agreement shall not be enforceable if the party seeking to set aside the agreement proves, by clear and
convincing evidence, that: 

(1)   the party did not execute the agreement voluntarily; or

(2)   the party, before execution of the agreement: 

(i) was not provided a fair and reasonable disclosure of the property or financial obligations of the other party; 

(ii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or financial
obligations of the other party beyond the disclosure provided; and 

(iii) did not have an adequate knowledge of the property or financial obligations of the other party.  

23 Pa.C.S. § 3106(b).  While this statutory section is the genesis of Florence’s position, her Declaratory Judgment papers make clear
that misrepresentations were made. See, Petition for Declaratory Judgment, paragraphs 27(c) and (d).  As recognized in Simeone,
misrepresentations can be a basis to undo a prenuptial agreement.  Florence wants the chance to prove that thesis.  She will be
given that opportunity. 

In summary, the Court has completed the deep dive into Simeone and has done a thorough search of its progeny.  This research
informs the Court’s conclusions.  The Motion for Judgment on the Pleadings is DENIED.  There are factual issues in play here.
The biggest one – were there misrepresentations made.  The law, at the moment, is not crystal clear.  Simeone is the baseline.  We
all know that.  But, even within the Simeone decision, there is an exception to validity – misrepresentations – which may come into
play here.  A further revealing of clear and convincing facts will allow this Court to decide if the pre-nuptial agreement is worthy
of enforcement or not.
The Court’s decision not to rule on the validity of the prenuptial agreement at this moment has reverberations.  That decision

colors the Court’s resolution of the Partial Summary Judgment motion from Florence.  
On July 14th, Florence, wife #2, moved for partial summary judgment.  It is her position that the Merrill Lynch IRA is hers.

She takes this position based upon the language in the IRA document.  It says:

“Before your death, you must designate in writing at least one primary beneficiary to receive the balance of the IRA after
your death.  If you make no designation, the balance will be distributed to your surviving spouse or your estate, if no
spouse survives you.”

Traditional IRA Custodial Agreement, pg. 24, paragraph (19).

The estate opposes Florence getting the IRA.  The Estate’s primary pushback to her entitlement rests on the validity of the pre-
nuptial agreement. See, Brief in Opposition to Motion for Partial Summary Judgment, pgs. 4-6 (August 28, 2020).   According to
the estate, Florence signed away any interest she might have had in the IRA.
The legitimacy of the prenuptial agreement, as discussed above, is not clear.  At this juncture, the Court cannot rule Florence

is entitled to the proceeds of the IRA as a matter of law.  For the “law” includes possible defenses, such as an agreement to
disclaim one’s right to an individually owned assets of their spouse through a pre-nuptial agreement.  As such, the Partial Motion
for Summary Judgment is DENIED.          
An order reflecting the conclusions reached here will be docketed simultaneously with the filing of this Opinion.  
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BY THE COURT:
/s/Williams, J.

1 On September 2nd, the Court held a status conference where an engaged discussion took place on the pending matters.  The thrust
of both sides was more legal centric than warring spins on the facts.
2 The remaining three rebuttals from Florence do not require much discussion.  

The Court will rely upon the current version of Section 3106.  Commentary about its scope, especially that which was never
adopted, is not persuasive.  See also, Lugg v. Lugg, 64 A.3d 1109,1112 (Pa. Super. 2013) (“[T]he legislature adopted the Simeone
approach in 23 Pa.C.S. § 3106, by allowing, in relevant part, a party to waive economic disclosure in terms of a prenuptial agree-
ment, as long as the waiver is voluntary and in writing. See 23 Pa.C.S. § 3106(a)(2)(ii) and comment.”); Cole v. Cole, 169 A.3d 1206
(Pa. Super. 2017) (“Section 3106 deals only with actions to ‘set aside’ a premarital agreement.”).

The Dead Man’s Act involves the competency of a witness under Pa.R.E. 601. It "provides an exception to the general rule
of competency and disqualifies surviving parties to a transaction or event who have an interest adverse to the decedent from
testifying as to matters which occurred prior to the decedent's death." Estate of Kofsky, 409 A.2d 1358, 1359 (Pa. 1979).  While
appreciative of counsel highlighting future, possible issues, the Dead Man’s Act is not in play at the pleading stage of a case.  The
Court notes that Pennsylvania is one of the few remaining states to have a version of The Dead Man’s Act and it is not without
criticism.  “42 Pa.C.S. Section 5930 is Pennsylvania’s infamous ‘Dead Man’s Act.’  In one awe-inspiring sentence of 318 words,
22 commas, and 2 semicolons, the Pennsylvania legislature has baffled bench and bar of the Commonwealth for more than a
century.” Binder, Pennsylvania Evidence 8th Ed.,6.01 Competency, pg. 237 (2014); “The Dead Man’s Rule has frequently been
criticized for its obstruction of honest claims, its excessive complexity, and its underestimation of the jurors capacity.” Packel &
Poulin, Pennsylvania Rules of Evidence 4th Ed., Section 601-7, pg. 573-574 (2013).

The third discusses various possibilities and the interplay between the pre-nuptial agreement and the language of the Merrill
Lynch IRA document and most importantly, highlights a distinguishing characteristic between this case and the Ohio decision
of Kinkle v. Kinkle, 83 Ohio St.3d 150, 699 N.E.2d 41 (Ohio 1998).  In Kinkle, the Ohio Supreme Court upheld an antenuptial
agreement involving an IRA that was specifically listed as the decedent’s property in an exhibit to the antenuptial agreement.
The pre-nuptial agreement involved here has an Addendum, but that attachment affirms their Catholic beliefs and its teachings
about marriage.  It does not identify assets.  For that reason, the magnetic force of Kinkle evaporates.         

The Court recognizes two other arguments from the Estate.  The first concerns Florence making an elective share as the
surviving spouse under Section 2203(a)(3) and, that act, somehow prohibits her from receiving the IRA.  The second takes us to
the language in the IRA agreement.  The Estate says because Donald made a beneficiary designation - his first wife Julia - then
the contingent language of who gets the IRA (surviving spouse or estate) does not even come into play.  
3 The Court will defer ruling on these two alternative arguments until the legality of the pre-nuptial agreement has been resolved.
It does so in recognition of the possibility that a ruling favorable to the Estate may very well eliminate the need to tackle these two
matters.  The Court does not see either issue as being complex.  In addition, the Court does not have any view from Florence on
these two alternative matters.

In Re: Estate of Sylvia Gattegno
Undue Influence—Contested Will

Once a will is probated, contestants claiming undue influence have burden of proof by clear and convincing evidence – 
in all undue influence cases (whether proved by direct or indirect evidence), the “influence” required is “an imprisonment 
of the body or mind … fraud, or threats or misrepresentations, or circumvention, or inordinate flattery or physical or moral 
coercion, to such a degree as to prejudice the mind of the testator, to destroy his free agency and to operate as a present 
restraint upon the making of a will” – prima facia elements of undue influence are: (1) the testator suffered from a weakened 
intellect; (2) the testator was in a confidential relationship with the proponent of the will; and (3) the proponent receives a 
substantial benefit from the will – whether other siblings received equally under prior wills over 20 years but two months after
moving in with one daughter decedent cuts other siblings out of the will, and sibling with whom she resided got all, that sibling,
as a matter of law, received a “substantial benefit”

No. 6141 of 2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Williams, III, J.—2020.

OPINION
The marriage of Sylvia and Edgar Gattegno produced four children: Laura, Daniel, Benjamin and Gina.  Edgar died in 2010.

Sylvia died on October 1, 2018.  Four days later, our Register of Wills admitted a Last Will and Testament of Sylvia’s of March 2012
to probate and granted letters testamentary to Gina.  
That is where the problem starts.  Two of Gina’s siblings - Laura and Daniel - claim Gina should not have been named the execu-

tor nor should she be entitled to virtually all of their mom’s estate because the  2012 probated will was procured through undue
influence and other misconduct.1 Laura and Daniel filed a petition on November 18, 2018 seeking to set aside the 2012 Will and
replace it with an August 26, 2011 Will.  According to Gina this action would also bypass a November 22, 2011 Will and another
Will executed just a week later.       
The parties have engaged in discovery and believe the time is ripe to terminate this matter through a pair of procedural devices.

Gina has moved for summary judgment.  It is her position that her brother and sister “cannot meet their burden in establishing
undue influence.” Motion for Summary Judgment, paragraph 9 (Aug. 13, 2019).  Laura and Daniel rebut that assertion with a
lengthy response replete with numerous exhibits.  Not satisfied with just defeating Gina’s position at this stage, Laura and Daniel
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make a single argument in support of their own request for summary judgment.  Laura and Daniel’s finite position is that Gina
received a “substantial benefit”.  As such, Laura and Daniel believe that judgment on that issue should be made in their favor and
trial should only take place on the other two issues in an undue influence case.  Cross-Motion for Summary Judgment, paragraph
3 (Sept. 12, 2019). 
"Once a will has been probated, the contestant who claims that the will was procured by undue influence has the burden of

proof." In re Estate of Fritts, 906 A.2d 601, 606 (Pa. Super. 2006); see also, In re Dunlap’s Estate, 370 A.2d 314,315-16 (Pa.
1977)(“[T]he proponent of the codicil, established the formalities of execution without opposition.  This created a presumption of
lack of undue influence.”).  Our Register of Wills accepted the March 12, 2012 Will of Sylvia’s as being her final declaration of asset
distribution.  A presumption of legitimacy has been attached to this document.
Therefore, Laura and Daniel,2 the party claiming “undue influence”, must present “clear and convincing evidence” in order to

satisfy their burden.  In re Estate of Fickert, 337 A.2d 592,594 (Pa. 1975).  “[U]ndue influence is a 'subtle,' 'intangible' and 'illusive'
thing, '" making it difficult to prove. In re Estate of Clark, 334 A.2d 628,635 (Pa. 1975). It is “generally accomplished by a gradual,
progressive inculcation of a receptive mind.” Id., at 634.
“The word 'influence' does not refer to any and every line of conduct capable of disposing in one's favor a fully and self direct-

ing mind, but to control acquired over another that virtually destroys his free agency.... In order to constitute undue influence
sufficient to void a will, there must be imprisonment of the body or mind ... fraud, or threats, or misrepresentations, or circum-
vention, or inordinate flattery or physical or moral coercion, to such a degree as to prejudice the mind of the testator, to destroy
his free agency and to operate as a present restraint upon him in the making of a will." [citations omitted].  Estate of Fluellen,
3357 EDA 2018, 225 A.3d 1164 (Pa. Super. Dec. 17, 2019), citing, In re Estate of Angle, 777 A.2d 114,123 (Pa. Super. 2001); see
also, Phillips Estate, 90 A. 947 (Pa. 1914), and In re Estate of Ziel, 359 A.2d 728 (Pa. 1976).   
The above quote causes the Court to pause.  A dispute has arisen between the parties on this finite point of law.  Laura and

Daniel claim it has no application to this case.  Gina claims it does.  The above quote originates from a 1914 case, Phillips Estate,
90 A. 947 (Pa. 1914), and appears in our Supreme Court’s decision of In re Estate of Ziel, 359 A.2d 728 (Pa. 1976).  Laura and Daniel
reference Estate of Ziel in their written papers.  Petitioner’s Opposition to Respondent’s Motion for Summary Judgment, pg. 15
(Sept. 13, 2019).  In their eyes, the passage from Ziel Estate, which is repeated in Angle and Fluellen above, is limited to direct
proof cases and has no play in an indirect proof (i.e. circumstantial) case like the present matter. 
The Court disagrees with Laura and Daniel.  Review of the Ziel Estate decision and its progeny confirm the Court’s conclusion.

In Ziel Estate, the Court discussed a lack of testamentary capacity issue and then transitioned to its undue influence analysis.
Before addressing the undue influence elements and before recognizing the virtual impossibility of directly proving “undue
influence”, the Court said:

“The word 'influence' does not refer to any and every line of conduct capable of disposing in one's favor a fully and
self-directing mind, but to control acquired over another that virtually destroys his free agency. . . . In order to
constitute undue influence sufficient to void a will, there must be imprisonment of the body or mind . . . fraud, or
threats, or misrepresentations, or circumvention, or inordinate flattery or physical or moral coercion, To such a
degree as to prejudice the mind of the testator, to Destroy his free agency and to operate as a present restraint
upon him in the making of a will.' Williams v. McCarroll, supra, 374 Pa. at 295--296, 97 A.2d at 20 Quoting from
Phillips Estate, 244 Pa. 35, 43, 90 A. 457, 460 (1914).

359 A.2d at 733.   The sequencing of the matters addressed by our Supreme Court in Ziel Estate is persuasive to this inferior court
that the definitional quote has play in all undue influence cases.  It is not just limited to direct evidence cases as advocated for by
Laura and Daniel.
This Court is also influenced by how courts have treated this aspect of the law.  In the 44 years since Ziel Estate was decided,

Pennsylvania courts have cited the decision over 50 times. Those opinions which reference the quote, and not some other aspect
of the decision,3 use it as a filter, if you will, on how to screen or judge the evidence being presented in an undue influence case.
See, In re Estate of Pedrick, 482 A.2d 215,224 (Pa. 1984)(Concurring Opinion, C.J. Nix); In re Estate of Schumacher, 133 A.3d 45,52
(Pa. Super. 2016); and, Estate of Flatow, 1248 EDA 2015, 154 A.3d 857 (Pa. Super. 2016).4

The clear and convincing standard is evidence that is so clear, direct, weighty and convincing as to enable the jury to come
to a clear conviction, without hesitancy, of the truth of the matter. LoRoca Trust, 192 A.2d 409,413 (Pa. 1963).  This “clear
and convincing evidence” goes towards making a prima facie showing on three elements.  Those elements are: (1) the testator
suffered from a weakened intellect; (2) the testator was in a confidential relationship with the proponent of the will; and (3)
the proponent receives a substantial benefit from the will in question. In re Estate of Smaling, 80 A.3d 485, 493 (Pa. Super.
2013) (en banc).

The Court needs to engage in its second detour on the applicable law thanks to Gina’s legal team.  They believe the applicable
evidentiary standard is something greater than “clear and convincing”. Brief in Support of Motion for Summary Judgment, pg. 4.
It is not.  

According to Gina:

“[W]here a will is drawn by decedent’s attorney and proved by subscribing witnesses, the burden of proving lack of
testamentary capacity or undue influence ‘can be sustained only by clear and strong or compelling evidence’, and this
is especially so it proponents were corroborated by the attending physician (citations omitted)(emphasis in original).
In re Thompson’s Estate, 126 A.2d 740,744 (Pa. 1956).

Id.   

The Court recognizes the additional descriptive terms used by the court in Thompson’s Estate (“strong” and “compelling”).
However, had Gina’s counsel engaged in some simple research of the citation trail of that case, it would have found, in rather
short order, that our state Supreme Court references that case as a “clear and convincing” decision. In re Protyniak’s Estate, 235
A.2d 372, 376-77 (Pa. 1967)(“When a will is drawn by an attorney who testifies as to declarant’s testamentary capacity and is
proved by subscribing witnesses, the burden of proving lack of testamentary capacity or undue influence can be sustained only
by clear and convincing evidence. Thompson Will, 387 Pa. 82,87, 126 A.2d 740.”); see also, In re Treitinger’s Estate, 269 A.2d 497,
501 (Pa. 1970).5
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If Laura and Daniel’s evidence meets the threshold on all three elements, “[a] presumption of undue influence arises”, Estate
of Landis, 2105 EDA 2019 (Pa. Super. June 23, 2020), and the burden of production shifts back to Gina to affirmatively demonstrate
undue influence was not present. Smaling, supra, at 493.
The Court, on many occasions since the matter became ripe for a decision, has wrestled with the competing factual pictures

painted by both sides in this drama.  Each time the Court revisited the matter, its goal was to resolve those factual disputes,
render its decision and move this matter forward.  That did not happen as soon as the Court would have liked and, surely, the
delay was worrisome for counsel and their respective clients.  From an introspective view, the Court could not escape its duty
to make credibility determinations on the operative facts.6 One vivid example is the assertion from Gina that her sister, Laura,
never visited her mother once during Sylvia’s 7 year stay in Pittsburgh.  The Court recognizes that Laura’s pleadings admit
this.  However, that admission comes from a piece of paper.  The Court did not see Laura say that.  The “hearing” and the “see-
ing” of evidence is extremely important to this jurist.  The activation of those senses contributes mightily to the qualitative
weight (i.e. persuasiveness) that this Court assigns to such evidence.  In addition, the Court’s assessment of that one kernel of
evidence can, in conjunction with other bits and pieces of evidence, contribute to an overall credibility assessment of that
speaker.  See, Pennsylvania Suggested Standard Criminal Jury Instructions, 2d. Vol 1, Section 4.17, Credibility of Witnesses,
General (PBI Press 2006) (“[Y]ou must judge the truthfulness and accuracy of each witness’s testimony and decide whether
to believe all or part or none of that testimony.”).  In its present posture, the Court is deprived the ability to assess if Laura
had any angst or remorse for not visiting her mother or does her response come across as matter of fact.  To those who may
view those emotions as having no part in satisfying the three elements in an undue influence case, they are wrong.  Witnesses
provide the evidence by which a party satisfies its burden.  Disbelief of a party’s witness does not bode well for the decision
maker to declare that party the winner.
This reasoning and the party’s relative consensus on the law regarding “weakened intellect”, eliminates the Court’s need to

explain the particulars of the first element in an undue influence case.  That can not be said for the second element.   
The second element in a will challenge by “undue influence” focuses on the relationship between certain people.  Gina claims

her sister and brother (Laura and Daniel) cannot demonstrate that she had a “confidential relationship” with their mother during
the time leading up to her death on October 1, 2018.  Brief in Support of Motion for Summary Judgment, pg. 7.  The natural
conclusion from this premise is that Gina wins this will contest because her siblings, who are attacking the validity of the March
2012 will, cannot prove their case.  Laura and Daniel say something different.  They point to several factual events, when consid-
ered collectively, demonstrate a prima facie showing of a confidential relationship between Gina and Mrs. Gattegno.   Petitioner’s
Opposition to Respondent’s Motion for Summary Judgment, pg. 26-35 (Sept. 13, 2019).  This, according to Laura and Daniel,
justifies a denial of Gina’s request for summary judgment and, implicitly, places the burden back on Gina to show that “undue
influence” was not present.     
Once again, the Court must dive into the applicable case law because of counsel’s advocacy.  Gina’s lawyers rely heavily upon

the Superior Court decision of In re Estate of Angle, 777 A.2d 114 (Pa. Super. 2001).  The Court understands why.  Undue influence
was found not to be present. Id., at 115 (“[W]e affirm the orphans’ court’s conclusion that the will was not the product of undue
influence.”).  However, this Court pumps the brakes on the Angle persuasion train.  The Angle court begins it analysis with a flawed
premise.  It says:

“A confidential relationship for purposes of undue influence exists ‘whenever circumstances make it certain that the
parties did not deal on equal terms but that on one side there was an over-mastering influence, and on the other,
dependence or trust, justifiably reposed.’ In re Estate of Jakiella, 353 Pa.Super. 581, 510 A.2d 815, 817-818 (1986); see
also In re Estate of Clark, 461 Pa. 52, 334 A.2d 628 (1975).”

Id., at 123.  The word “and” is emphasized.  The case of Estate of Clark referenced in Angle is different.  And different in a
significant way.  The quote from Estate of Clark does not use the word “and”.  It uses “or”.

“Further, a confidential relationship could be found to exist. Such a relationship appears 'when the circumstances make
it certain that the parties did not deal on equal terms, but on the one side there is an overmastering influence, or, on the
other, weakness, dependence or trust, justifiably reposed.' Leedom v. Palmer, 274 Pa. 22, 25, 117 A. 410 (1922).”

In re Clark’s Estate, 334 A.2d 628,633 (Pa. 1975)(emphasis added).  The case from 1922, Leedom v. Palmer, also uses “or”.  

“It appears when the circumstances make it certain the parties do not deal on equal terms, but, on the one side there
is an overmastering influence, or, on the other, weakness, dependence or trust, justifiably reposed; in both an unfair
advantage is possible. When these circumstances appear, the law presumes the transaction void,…”.

Leedom v. Palmer, 117 A. 410,412 (Pa. 1922)(emphasis added).  Based on this review, the Court deems both predicate phrases
separated by the “or” as being a part of Pennsylvania law and satisfaction of either predicate may lead to a conclusion that a
“confidential relationship” existed.7

Determining if a “confidential relationship” existed does not lend itself to a one size fits all analysis.  Pennsylvania law has
reviewed many factual events and determined their importance.  Both parties have followed that general lead and highlighted
those circumstances which are favorable to their respective position.  However, for the reasons stated earlier, the satisfaction of
this element is replete with credibility determinations which cannot be made from the cold record placed before the Court.  
The third and final element in an “undue influence” case is known as “substantial benefit”.  Laura and Daniel feel their sister

Gina received a “substantial benefit” from her mother’s Will which was admitted to probate.  Their argument is rather simple. 

“For more than twenty years, from 1991 through November 22, 2011, Mrs. Gattegno’s estate plan divided her estate
equally among Laurie, Daniel and Gina.  In March 2012, that plan was changed radically: the contested Will cut Laurie
and Daniel out, and left the entire estate to Gina.”

Brief in Support of Cross-Motion for Partial Summary Judgment, pg. 19 (Sept. 13, 2019).   Gina’s push-back is that she did not
receive a “substantial benefit”.  Opposition to Motion for Partial Summary Judgment, pg. 4 (Sept. 27, 2019).  The foundation for
her view is tied to a goal – provide monetary college funding for Gina’s three children.  According to Gina, that was Sylvia’s goal
and all the 2012 will did was allow Gina more freedom to access those funds. Id., pg. 5.  It was a “mere difference in the type of
title [Gina] has over the property” and because “she essentially received the same property” she got no “substantial benefit”.
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What exactly is a “substantial benefit” has not been shown the amount of case law love that the other elements have received.
“‘Substantial benefit’ has not been specifically defined by Pennsylvania courts…”. In re Estate of Fritts, 906 A.2d 601,609 (Pa.
Super. 2006).  The Superior Court recognized a “dearth of cases in this Commonwealth” on this issue. In re Estate of LeVin, 615
A.2d 38, 41 (Pa. Super. 1992).  “[I]ndeed, it may be said no hard and fast rule can be laid down. [The court's finding] must depend
upon the circumstances of each particular case." Id., at 41, quoting, Adams' Estate, 69 A. 989, 990 (Pa. 1908).
With this guidance of a case specific analysis, the Court has no hesitation in concluding Laura and Daniel have shown that Gina

obtained a “substantial benefit” from the 2012 will.  In 1991, Mr. and Mrs. Gattegno executed their Last Will and Testament.  The
residuary estate was to be divided equally amongst Laura, Daniel and Gina or their children. Exhibit 1 attached to Petitioners’
Opposition to Respondents’ Motion for Summary Judgment, and Brief in Support of Their Own Cross-Motion for Partial Summary
Judgment (Sept. 13, 2019).  In 2008, Mrs. Gattegno executed a new Last Will and Testament. Id., Exhibit 3.  The 2008 document
directed the residuary estate be divided equally amongst Laura, Daniel and Gina or their children.   In early August 2011, Mrs.
Gattegano, now a widow for about 9 months, executed a new Last Will and Testament.  The document provided for the residuary
estate to be equally divided between Laura, Daniel and Gina. Id., Exhibit 7.  Later that month, on the 26th of August, Mrs. Gattegno
executed another Last Will and Testament.  It appears the purposes of this “new” Will less than a month later was to correct the
omission of a beneficiary.  Nevertheless, this August 26, 2011 Will kept the disposition plan of her residuary estate the same as it
had been for the past 20 years.
In September 2011, Mrs. Gattegno moves from New York to Pittsburgh. Her home now is the home of her daughter, Gina. On

November 22, 2011, Mrs. Gattegno executes a Last Will and Testament here in Allegheny County. Id., Exhibit 15. The beneficiaries
of her estate remain the same – Laura, Daniel and Gina.  A week later, on November 29, 2011, Mrs. Gattegno executes another Will.
There is a big change in this document.  No longer does the residuary of the Mrs. Gattegno’ s estate go to - Laura, Daniel and Gina
- but it now goes to a trust for the payment of educational expenses for Gina’s children.9 Id., Exhibit 16.  
Four months later, in March 2012, Mrs. Gattegno executed a new Last Will and Testament.  Gina now gets everything.  All

tangible personal property goes to Gina.  The residuary of Mrs. Gattegno’ s estate goes to Gina.  Conspicuous by its absence is
any mention of Laura or Daniel in this March 2012 document.  
While there is limited precedent on this topic, that does not deter the Court from making its decision.  The few decisions

may very well be the result of the obviousness of what played out here.  For more than 2 decades, a brother and sister were to
share in the estate of their mother.  Then, with the stroke of a pen, they get nothing, and everything goes to their sister, who
just happens to be mom’s primary care giver.  Simply said, Gina received a “substantial benefit” from the probated will.  See, In
re Estate of Murray, 2 WDA 2020 (Pa. Super. July 30, 2020)(“In the case sub judice, the …, will left the bulk of his estate to Cathy.
Therefore, we agree with the Orphans’ Court’s conclusion that Contestants demonstrated Cathy received a substantial benefit
from the will.”).
In conclusion, the motion for summary judgment filed by Gina will be denied.  The partial summary judgment filed by Laura

and Daniel on the finite element of “substantial benefit” will be granted.  An order memorializing the conclusions set forth here
will be docketed. 

BY THE COURT:
/s/Williams, J.

1 The “other misconduct” is never really elaborated upon by Laura and Daniel and, as such, the Court will treat that phrase as
surplusage. Pennsylvania law has recognized a collection of events that can override a probated will. These are a lack of mental
capacity on behalf of the testator, the will is the product of an insane delusion or the will was obtained by forgery, fraud or undue
influence. In re Johnson’s Estate, 87 A.2d 188,190 (Pa. 1952); In re Estate of Hirnyk, 136 A.3d 1041 (Pa. Super. 2016). The original
objection from Laura and Daniel focused exclusively on undue influence.  Petition Appealing Grant of Letters Testamentary and
For Citation To Show Cause, paragraphs 23-38 (Nov. 15, 2018).  The other predicates for undoing a probated will are just not before
the Court.  See, Petitioner’s Opposition to Respondent’s Motion for Summary Judgment, pg. 16 (Sept. 13, 2019)(“Respondents have
not challenged Mrs. Gattegno’s capacity to make a Will.”).
2 The Court finds Laura and Daniel have standing to contest the probate of their mother’s will. The Superior Court recently
provided a thorough analysis of Pennsylvania law on the topic of standing in a will contest. In re Nace, 1067 WDA 2019 (Aug.
31, 2020).
3 The case citations listed here are the popular examples of how the Ziel Estate decision has been refenced.  Estate of Allen, 412
A.2d 833,836 (Pa. 1980)(“Moreover, the record will be reviewed in the light most favorable to the appellee. Ziel Estate, 467 Pa. 531,
359 A.2d 728 (1976).”); Estate of Freiedman, 398 A.2d 615,623 (Pa. 1978)(“We will not disturb this conclusion, for ‘(i)t is not our
task to try the case anew.’ " Ziel Estate, 467 Pa. 531, 537, 359 A.2d 728, 731 (1976).”); In re Bosley, 26 A.3d 1104,1112 (Pa. Super.
2011)(“Testamentary capacity is to be ascertained as of the date of execution of the contested document. Estate of Ziel, 467 Pa.
531, 359 A.2d 728, 732 (1976).”); In re Mampe, 932 A.2d 954,959 (Pa. Super. 2007)(“As our Supreme Court has held, a testator may
be of sufficient testamentary capacity to make a will but still may be subjected to the undue influence of another in the making of
that will. See In re Estate of Ziel, 467 Pa. 531, 540, 359 A.2d 728, 733 (1976).”); In re Estate of McDavitt, 550 A.2d 1015,1016 (Pa.
Super. 1988)(“The credibility of witnesses is to be evaluated by the hearing judge, and not the reviewing court. In re Estate of Ziel,
467 Pa. 531, 359 A.2d 728 (1976).”); In re Estate of Jakiella, 510 A.2d 815,818 (Pa. Super. 1986)(“The record…reveals that it was
the testatrix who desired to appoint appellee as her attorney-in-fact: thus, the testatrix's grant of her power of attorney to appellee
does not support a confidential relationship. See, In Re Estate of Ziel, 467 Pa. 531, 359 A.2d 728 (1976)”.); Estate of Younger, 461
A.2d 259,262 (Pa. Super. 1983)(“[O]our review is ‘limited to determining whether the findings of fact approved by the court en banc
rest on legally competent and sufficient evidence, and whether an error of law has been made or an abuse of discretion commit-
ted.’ In re Estate of Ziel, 467 Pa. 531, 536-37, 359 A.2d 728, 731 (1976)”.).
4 The Court recognizes and agrees with the argument of Laura and Daniel about the disjunctive aspect of the quote from Ziel Estate.
Petitioner’s Opposition to Respondent’s Motion for Summary Judgment, pg. 16 (Sept. 13, 2019).  Laura and Daniel are not required
to prove physical impairment.    
5 The Court wonders why counsel would run the risk of a ding in one’s credibility suit of armor on a matter so easily refuted with
the expenditure of just a few minutes of research.  
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6 “In a will contest, the hearing judge determines the credibility of witnesses.” Estate of Reichel, 400 A.2d 1268, 1269 (Pa. 1979).  
7 The Court recognizes Gina’s brief does reference In re Estate of Fritts, 906 A.2d 601 (Pa. Super. 2006) and places emphasis on the
“or” in the quoted definition.  
8 Using a search of “undue /3 influence and substantial /3 benefit” in our state bar association’s Casemaker database reveals 10
decisions from our Supreme Court. Most fall in line with this observation from In re Dunlap’s Estate, 370 A.2d 314,317(Pa.
1977)(“In light of our conclusion, we need not address the issue whether Herbert, Jr. received a substantial benefit under the codicil.”).
9 The document also provides that upon Gina’s children no longer having educational expenses the remainder shall get equally
distributed to Laura, Daniel and Gina.

In Re: Blythedale Park
Petition for Approval of Easement and Right-of-Way—Dedicated Approval of Property Act

No abuse of discretion when Township’s request for easement and right-of-way over portion of public park in favor of
energy company to facilitate water pumping station where no longer practical to use that portion of the land as a park
and lease would bring significant funds to the Township and for improvements to the rest of the park.

No. 4095 of 2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, J.

OPINION
This matter came before the Court on a Petition for Approval of an Easement and Right-of-Way Agreement filed on behalf of

Elizabeth Township, which is located in Allegheny County. 

A hearing was held on November 4, 2019.  On December 19, 2019, the Court granted the Petition.  Protect Elizabeth Township
(PET), who opposed the Petition at the hearing, filed a Notice of Appeal.  

The testimony at the hearing is summarized as follows: 

Andrew Kuzma, who is the President of the Board of Commissioners of Elizabeth Township, testified that Blythedale Park is
located in Ward #3.  During the summer of 2018, the Township was approached by Olympus Energy (formerly, Huntley &
Huntley Exploration), who inquired about leasing land in the Park to build a pump station, which would be leased to the
Township for $1,000/month for 15 years, and to provide the Township with an adjacent parcel of land to make up for the lost
property.  The lease was approved unanimously, and it was further verbally approved by the Department of Conservation and
National Resources and the National Park Service.  The proposed 20’ x 32’ pump station would be located at the far end of
the park, in a wooded area along the riverbank.  Prior to 2019, the Park consisted of “one rundown pavilion, no playground
equipment, no park benches, just vacant land, located in a floodplain.”  In the spring of 2019, the Township obtained a grant
for playground equipment and the Commissioners are committed to using the funds from the lease for other improvements
to the Park.  (N.T. 11/04/19, pp. 6-19)  

Jennifer Hoffman, who is an employee of Olympus Energy, explained that the purpose of the pump station was to pull water
from the Youghiogheny River through an underground pipeline to an aboveground storage tank pad to supply water for oil and
gas development in the Township.  (N.T. 11/04/19, pp. 30-31)  There is no danger when the pump is running.  (N.T. 11/04/19,
p. 45)

Chris Powell, who is Vice-President of Land and Development for Olympus Energy, stated that the land on which the pump
station is being built, along with the land for the right-of-way, appraised for a total of $3,880, while the replacement land appraised
for $4,500.  (N.T. 11/04/19, pp. 53-54)  

Scott McCall, Theresa Szcerba, and Nancy Zivkovich, all of whom are Township residents who live near the park, stated that
they preferred the water pumping system because it resulted in significantly less water truck traffic going by their residences.
(N.T. 11/04/19, pp. 60-61, 64, 66) 

On behalf of PET, Eric Harder, who is employed by the Mountain Watershed Association and is the “keeper” of the
Youghiogheny River, stated that his organization was investigating and seeking grants for installing a permanent access point into
the river inside the Park.   (N.T. 11/04/19, pp. 70)  Lloyd Zeiler, Jr., who is a Township resident, testified that as a child he visited
the Park frequently and he has seen other persons use the Park.  (N.T. 11/04/19, pp. 76-78)  Scott Taylor, President of PET and a
Township resident, suggested an alternate location for the pump station.  (N.T. 11/04/19, pp. 86-88) 

PET intends to raise two issues on appeal. 

First, did the Court abuse its discretion, under the Donated and Dedicated Property Act, when it granted the Township’s request
for an easement and right-of-way in a portion of Blythedale Park that is still capable of being used for its originally intended
purposes.  The Donated and Dedicated Property Act (53 P.S. §§3381-3386) permits political entities to sell at least certain donated
or dedicated property, upon Orphans’ Court approval, subject to conditions, where the original purposes are no longer practical,
and the property has ceased to serve the public interest.  In re Erie Golf Course, 992 A.2d 75 (Pa. 2010)    

Contrary to the claim of PET, based upon the testimony of the witnesses on behalf of the Township, the same area covered by
the Easement (.037 acres of a 20 acre park) is no longer practical for use as a park.  The area is in a floodplain that is entirely
covered with woods and underbrush.  Mr. Kuzma testified credibly and unchallenged that the land where the pump station is being
built was the only land in the township that was suitable for development of the pump station.  As the proposed area was “never
used” and was not appropriate for other purposes, it was entirely proper for the Commissioners to authorize the lease, which would
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bring significant funds to the Township over fifteen years, which would be used to make major improvements to the park.
Moreover, in exchange for the land on which the pump station is being built, Olympus Energy provided the Township with a larger
piece of flat, usable land, along with a $1,000/month lease for 15 years.  Both of the latter items serve the public interest, while the
land provided for the pump station has no use as a park.   

Second, PET claims that the land received by the Township in exchange for trust property must be free from colorable claims
of adverse possession by the Township.  Interestingly, this argument was not raised by PET until it was included in a Motion for
Reconsideration that was filed after the Court’s Order granting the Petition.  PET argues that the Township “likely already owns”
the replacement property under the doctrine of adverse possession, as the Township has been cutting the grass on the property
since 1986.  PET made no attempt whatsoever to question any of the witnesses about this theory, which is mere speculation.  As
such, not only has the issue been waived, it is without merit. 

Based on the foregoing, this Court’s Order dated December 19, 2019 must be affirmed.  

BY THE COURT:
/s/O’Toole, J.
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Commonwealth of Pennsylvania v.
Carl Jones

Criminal Appeal—Homicide—VUFA—Sufficiency—Self Defense—Sentencing (Discretionary Aspects)—
Video Surveillance Evidence—Malice

Defendant’s third-degree murder conviction should be upheld because video evidence, consented to by defendant,
showed malice and because the sentence was supported by the defendant’s failure to assume responsibility for the crime
as well as his failure at prior attempts at rehabilitation. 

No. CP-02-CR-0013282-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—2020.

OPINION
This is a direct appeal wherein the defendant, Carl Jones, appeals from the judgment of sentence of October 28, 2019 that

became final when this court denied post-sentencing motions on August 24, 2020.  Defendant was convicted of criminal homicide,
possession of a firearm by a prohibited person and a violation of the Uniform Firearms Act.  Relative to the criminal homicide
conviction, the defendant was sentenced to a term of imprisonment of not less than 20 years nor more than 40 years and at the
conviction for possessing a firearm as a prohibited person, the defendant was sentenced to a consecutive term of imprisonment
of not less than three and one-half years nor more than seven years. No further penalty was imposed at the remaining count. 
Defendant filed a timely Notice of Appeal.  He also filed a timely Concise Statement Of Matters Complained Of On Appeal

raising a number of issues.  Each issue will be addressed below.   

The credible facts established at trial were as follows:  

On Monday, August 13, 2018 at approximately 12:02 a.m., City of Duquesne Police were dispatched to the “1313 Bar” located at
1313 Kennedy Avenue for a report that a male had been shot.   Responding officers observed that the shooting victim, Donnell
Demery, was suffering from multiple gunshot wounds and he was transported to UPMC McKeesport Hospital where he was
pronounced dead at 1:11 a.m.  No weapons were found on the victim.
Ronnell Demery, the victim’s brother, met with Donnell Demery at the 1313 Bar on August 12, 2018.  After the brothers had

a few drinks, Natasha Demery, the Demery’s cousin, entered the bar with the defendant. At some point, the defendant began
arguing with another patron of the bar.  Donnell Demery told the defendant to leave the other patron alone.   Donnell Demery and
the defendant began to argue, and Donnell Demery told the defendant to stop harassing the patron or he would “kick his fucking
ass.”  The defendant began to walk out of the bar to the doorway.  Donnell Demery told the defendant, “ah man, go ahead.” Natasha
Demery and another bar patron followed the defendant toward the door. Natasha Demery and the other bar patron stood in the
entry way of the bar and engaged in animated conversation with the defendant as the defendant stood outside the bar. The defen-
dant reentered the bar, following the patrons back into the bar. As he re-entered the bar, the defendant walked directly toward
Donnell Demery and shot him approximately five times from close range with a handgun. The victim fell after the first shot, but
the defendant continued to fire shots into the victim as he fell to the floor. After looking at a photo array, Ronnell Demery confirmed
the identity of the defendant as the person who shot his brother. Video surveillance of the incident from inside the bar corrobo-
rated the fact that there was an argument between the defendant and the victim.  The video surveillance disclosed that the victim
appeared to put a cell phone into his back pocket when the defendant re-entered the bar. The video evidence shows, however, that
the victim’s hands were at his side at the time he was shot.  There is no evidence that the victim ever possessed a firearm during
the incident.   The defendant testified in his own defense that he shot the victim because he believed the victim was pulling a gun
from his pocket and was going to shoot him.  This court did not find this testimony credible.  
Prefacing his claims, the defendant alleges that a disc containing video surveillance of the shooting incident at issue in this case

was marked for identification purposes but was not admitted as evidence in this case at trial.  Defendant alleges that the failure to
admit this evidence contributed to the insufficiency of evidence to convict.   While the record may not indicate that the compact
disc, itself, of the video surveillance was admitted at trial, it is clear that the actual video surveillance was played extensively at
trial without objection and was relied upon by both parties in advancing their arguments as to whether the government met its
burden of proof. Furthermore, the defendant stipulated that the surveillance video was authentic. The actual video surveillance
was played at trial without objection. In this court’s view, the actual video was admissible evidence. The fact that the CD that
contained the video may not have been formally admitted is of no moment. The video surveillance was, therefore, admitted as
evidence before this trier of fact. This court, therefore, properly relied on the video surveillance evidence in rendering its verdict.
The defendant first claims that the evidence was not sufficient to convict him of third-degree murder. The standard of review

for sufficiency of the evidence claims is well settled:

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability
of fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of]
proving every element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence.
Moreover, in applying the above test, the entire record must be evaluated and all the evidence actually received
must be considered. Finally, the trier of fact while passing upon the credibility of witnesses and the weight of the
evidence produced, is free to believe all, part or none of the evidence. 

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003).  In addition, “[a]ny doubts regarding a defendant’s guilt may be
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be
drawn from the combined circumstances.”  Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).  When considering a
challenge to the sufficiency of the evidence, the appellate court must determine whether the evidence at trial, and all reasonable
inferences derived therefrom, when viewed in a light most favorable to the Commonwealth, establish all of the elements of a crime



page 52 volume 169  no.  7

beyond a reasonable doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005).
“Third degree murder occurs when a person commits a killing which is neither intentional nor committed during the perpe-

tration of a felony, but contains the requisite malice." Commonwealth v. Kling, 731 A.2d 145, 147 (Pa. Super. 1999), appeal denied,
560 Pa. 722, 745 A.2d 1219 (1999) (citing 18 Pa.C.S.A.§ 2502(c)).   Importantly, 

The elements of third-degree murder, as developed by case law, are a killing done with legal malice but without
specific intent to kill required in first degree murder. Malice is the essential element of third degree murder, and is
the distinguishing factor between murder and manslaughter.

Commonwealth v. Cruz–Centeno, 668 A.2d 536, 539 (Pa.Super.1995). appeal denied, 676 A.2d 1195 (Pa.1996).

[E]vidence of intent to kill is simply irrelevant to third degree murder. The elements of third degree murder absolutely
include an intentional act, but not an act defined by the statute as intentional murder. The act sufficient for third
degree is still a purposeful one, committed with malice, which results in death-clearly, one can conspire to such an
intentional act.

Commonwealth v. Fisher, 80 A.3d 1186, 1191 (Pa.2013), cert. denied sub nom. Best v. Pennsylvania, 134 S.Ct. 2314, 189 L.Ed.2d 192
(2014) (emphasis in original).
"Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind

regardless of social duty, although a particular person may not be intended to be injured." Id., at 147-148 (citation and quotation
marks omitted).  Commonwealth v. Tielsch, 934 A.2d 81, 94, (Pa.Super.2007). As set forth in Commonwealth v. Thomas, 594 A.2d
300, 301-302 (Pa. 1991):

[m]alice was defined in Commonwealth v. Drum, 58 Pa. 9, 15 (1868), as follows: 

The distinguishing criterion of murder is malice aforethought. But it is not malice in its ordinary understanding alone,
a particular ill will, spite or a grudge. Malice is a legal term, implying much more. It comprehends not only a
particular ill will, but every case where there is wickedness of disposition, hardness of heart, cruelty, reckless-
ness of consequences, and a mind regardless of social duty, although a particular person may not be intended to
be injured. Murder, therefore, at common law embraces cases where no intent to kill existed, but where the state
or frame of mind termed malice, in its legal sense, prevailed.

The crime of third degree murder under the Crimes Code incorporates the common law definition of malice.
Commonwealth v. Hinchcliffe, 479 Pa. 551, 556, 388 A.2d 1068, 1070, cert. denied, 439 U.S. 989, 99 S.Ct. 588, 58 L.Ed.2d
663 (1978). The question is whether the evidence in this case supports a finding of wickedness of disposition, hardness
of heart, cruelty, recklessness of consequences, and a mind regardless of social duty sufficient to constitute legal malice.

Malice has been deemed present where a defendant only intended to "scare" a victim by shooting at the victim when the
conduct nevertheless unjustifiably creates an extremely high degree of risk, thereby evincing a wanton and reckless disregard for
human life. Intentionally aiming a gun at another “exhibit[s] that type of cruel and wanton conduct of which legal malice is made.”
Commonwealth v. Young, 494 Pa. 224, 228-229, 431 A.2d 230, 232 (1981). Evidence showing that a defendant acted with "reckless-
ness of the consequences," had "a mind with no regard for social duty," and that a defendant "consciously disregarded an unjusti-
fied and extremely high risk that his actions might cause serious bodily injury" is sufficient to establish malice. Commonwealth v.
DiStefano, 2001 PA Super 238, 782 A.2d 574, 582 (Pa. Super. 2001). Furthermore, the Commonwealth may prove third-degree
murder by reasonable inferences drawn from the circumstances of the killing, and malice may also be inferred from the use of a
deadly weapon upon a vital part of the body.  Commonwealth v. Cruz-Centeno, 668 A.2d 536, 540 (Pa.Super. 1995), appeal denied,
676 A.2d 1195 (Pa. 1996).
Defendant claims that the Commonwealth failed to meet its burden of proving malice.  This claim is completely baseless.

Malice was clearly proven in this case by the defendant’s actions of firing five gunshots into an unarmed victim at close range.
After firing four gunshots into the victim, the defendant approached the victim as he was lying on the floor and fired one more shot
into the victim.  The gunshots were fired at vital parts of the victim’s body and they resulted in the victim’s death.   This evidence
supports a finding that the requisite level of malice existed in this case.
Defendant also challenges his conviction on the basis that he should have been acquitted because the Commonwealth failed to

disprove that he acted in self-defense.  It is axiomatic that the use of force against a person is justified when a person believes that
such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by the other person.
When a defendant raises the issue of self-defense, the Commonwealth bears the burden to disprove such a defense beyond a
reasonable doubt. See Commonwealth v. Samuel, 527 Pa. 298, 303, 590 A.2d 1245, 1247 (1991); Commonwealth v. Upsher, 497 Pa.
621, 624, 444 A.2d 90, 91 (1982). While there is no burden on a defendant to prove the claim, before the defense is properly at issue
at trial, there must be some evidence, from whatever source, to justify a claim of self-defense. Commonwealth v. Black, 474 Pa. 47,
53, 376 A.2d 627, 630 (1977). If there is any evidence that will support the claim, then the issue is properly before the fact finder.
Commonwealth v. Mayfield, 401 Pa. Super. 560, 564, 585 A.2d 1069, 1071 (1991). 
In this case, the principal evidence suggesting that the defendant acted in self defense was the self-serving statement of the

defendant himself.   The defendant testified that he believed the victim was retrieving a gun from his back pocket and was going
to shoot him.  No evidence was presented in this case, however, that the victim possessed a firearm or any other weapon during
the incident. This court had the benefit of the video surveillance which indicated that the item the victim put into his pocket was
not a firearm.   Additionally, at the time the victim was shot, his hands were at his side and he was not acting in a threatening
manner.  To the extent that the victim’s act of putting an item into his back pocket could have been considered threatening, that
act occurred as the defendant re-entered the bar and was immediately followed by the victim putting his hands at his side.
The victim made no gesture or motion that ever appeared to be an attempt to use a firearm. The defendant also had the ability

to leave the 1313 Bar to remove himself from any perceived danger.  Not only did the defendant not leave the bar, he returned to
the bar area, pulling a firearm from his person as he did so, specifically sought out the victim and fired five separate shots into the
victim.1 The credible circumstances of the incident do not warrant a finding that the defendant reasonably believed that deadly
force was necessary to protect himself.  “Although the Commonwealth is required to disprove a claim of self-defense arising from
any source beyond a reasonable doubt, a [trier of fact] is not required to believe the testimony of the defendant who raises the
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claim.”  Commonwealth v. Bullock, 948 A.2d 818, 825 (Pa.Super. 2008); Commonwealth v. Carbone, 524 Pa. 551, 562, 574 A.2d 584,
589 (1990).    This court was free to reject the defendant’s testimony as incredible.
The defendant also argues that the evidence established “imperfect” self-defense.  As set forth in Commonwealth v. Son Truong,

36 A.3d 592, 599 (Pa.Super. 2012), 

A defense of "imperfect self-defense" exists where the defendant actually, but unreasonably, believed that deadly force
was necessary. 18 Pa.C.S.A. § 2503(b); Commonwealth v. Marks, 704 A.2d 1095, 1100 (Pa.Super. 1997), appeal denied,
555 Pa. 687, 722 A.2d 1056 (1998). However, all other principles of self-defense must still be met in order to establish
this defense. Commonwealth v. Broaster, 2004 PA Super 458, 863 A.2d 588, 596 (Pa.Super. 2004). The requirements of
self-defense are statutory: "The use of force upon or toward another person is justifiable when the actor believes that
such force is immediately necessary for the purpose of protecting himself against the use of unlawful force by such
other person on the present occasion." 18 Pa.C.S.A. § 505(a). If "the defender did not reasonably believe deadly force
was necessary[,]  he provoked the incident, or he could retreat with safety, then his use of deadly force in self-defense
was not justifiable." Commonwealth v. Fowlin, 551 Pa. 414, 421, 710 A.2d 1130, 1134 (1998). A successful claim of
imperfect self-defense reduces murder to voluntary manslaughter. Commonwealth v. Tilley, 528 Pa. 125, 141-142, 595
A.2d 575, 582 (1991).

This court believes that the evidence clearly demonstrated that after the defendant left the bar (after the argument occurred), the
defendant re-entered the bar pulling a firearm from his person while the victim put a cell phone in his back pocket and then stood
facing the defendant with his (the victim’s) arms at his side. The defendant pushed past his female companion and then shot the victim,
once as he (the victim) was standing with his hands as his side, and then three more times as he (the victim) fell to the floor. The defen-
dant then fired a fifth shot into the victim as the victim laid on the floor with four gunshot wounds. At no time did the defendant stop,
hesitate or move away from the victim as though he (the defendant) perceived that he (the defendant) was facing the possibility of
being shot by the victim. The video also clearly demonstrates the lack of credibility of the defendant’s testimony. 
As set forth more fully above, this court believes that the evidence shows that the defendant provoked the incident that led

to the shooting and the defendant could safely have retreated but he did not fulfill his duty to do so.  There was absolutely no
evidence that the victim ever possessed a firearm or other weapon at the time he was shot. This claim, thus, fails.  
Defendant next claims that this court based its sentence only on the fact that the defendant believed he acted in self-defense

and refused to accept responsibility for his actions.  This argument is simply incorrect.
A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed

on appeal unless the sentencing court manifestly abused its discretion.”  Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super.
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42
Pa.C.S.A. §9721.   An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest
unreasonableness.  See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d
1060, 1076 (Pa. 2002).  
Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits

a particular defendant and the circumstances surrounding his crime.”  Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 8,
12 (1992).     Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a
sentence individualized to that particular case and that particular defendant.  Section 9721(b) provides:  “[t]he court shall follow
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the
defendant . . . . “  Boyer, supra at 153, citing  42 Pa.C.S.A. §9721(b).  Furthermore,

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and the
character of the defendant.  The trial court should refer to the defendant’s prior criminal record, age, personal
characteristics, and potential for rehabilitation.  However, where the sentencing judge had the benefit of a presen-
tence investigative report, it will be presumed that he or she was aware of the relevant information regarding the
defendant’s character and weighed those considerations along with mitigating statutory factors. 

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).  
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007).    A sentencing court is,
therefore, permitted to impose a sentence outside the recommended guidelines.  If it does so, “the sentencing court must state its
reasons for the sentence on the record.”  Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).  The sentencing judge can satisfy the
requirement that reasons for imposing sentence be placed on the record by indicating that he or she has been informed by the
presentence report; thus properly considering and weighing all relevant factors.  Boyer, supra, citing Burns, supra, citing
Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996).  Moreover, in Commonwealth v. Moury, 992 A.2d 162, 171
(Pa.Super. 2010), the Superior Court explained that where a sentencing court imposes a standard-range sentence with the benefit
of a pre-sentence report, a reviewing court will not consider a sentence excessive.
Moreover, the imposition of consecutive rather than concurrent sentences lies within the sound discretion of the sentencing

court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995).  Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion to
impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373
(1995)). "In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should
run consecutive to or concurrent with another sentence being imposed." Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005),
quoting Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002).
The record in this case supports the sentence imposed by this court.  This court reviewed the presentence report prepared

for this case as well as a presentence report that was prepared for another case in November of 2015.  Neither party had any
substantive objections to the reports.   Importantly, this court considered the fact that the defendant was on probation for another
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serious gun offense at the time he committed the homicide in this case.  He pled guilty in 2017 to illegally possessing a stolen
assault rifle after leading police officers on a foot chase. The prison sentence imposed in that case had no impact on the defendant
as reflected by the fact that he committed the offenses in this case upon his release from custody. The defendant has a prior escape
conviction for leaving an alternative housing facility in 2014.  He has a prior drug conviction and was adjudicated delinquent for
illegally possessing a gun as a minor. Neither probation nor jail has dissuaded the defendant from maintaining a criminal lifestyle.
This court was most concerned that the defendant had been provided with multiple chances to lead a law-abiding life, but he
repeatedly chose not to seize those opportunities.  The defendant’s actions demonstrate that he is in need of a long period of time
of rehabilitation. Currently, the defendant is a substantial risk to the public and this court believed that a substantial period of
incapacitation would protect the public from further crimes of defendant.  
Defendant also failed to take any responsibility for his actions.  His insistence on self-defense was totally belied by the video

surveillance. The defendant had gone outside of the bar and then returned, immediately pulling a firearm as he entered. He had
no right to possess the firearm at that time, yet the defendant did possess and use a firearm to shoot an unarmed man. When the
victim fell after being shot, the defendant shot him again.  This court considered the defendant’s age, the victim impact evidence,
the circumstances of the offenses of conviction and the defendant’s background, as summarized at sentencing, and the presentence
report. Because the defendant demonstrated an absolute unwillingness to conform his conduct to the dictates of the law and
continue to engage in serious, violent conduct, these factors warranted the individual sentence imposed by this court at each count. 
Accordingly, the judgment of sentence should be affirmed.

BY THE COURT:
/s/Mariani, J.

1 The video evidence also appears to show a female companion of the defendant trying to restrain the defendant as he re-entered
the bar, even before the defendant encountered the victim. 

Commonwealth of Pennsylvania v.
Hugh J. Lang*

Criminal Appeal—Commonwealth Appeal—Sex Offenses—Evidence—New Trial Granted—Abuse by a Priest—
Harmless Error—Issue of First Impression 

New trial was granted post-sentence due to error in Commonwealth admission of evidence of defendant’s internet searches 
for criminal defense attorneys after details of priest sexual abuse scandal were published.  

No. CP-02-CR-01480-2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division.
Mariani, J.—2020.

OPINION
This is a Commonwealth appeal of this court’s grant of a new trial in this case.   On November 8, 2019, after a non-jury trial, the

defendant was convicted by the Honorable Mark V. Tranquilli of multiple counts of an Information charging the defendant with
sex crimes. Specifically, the defendant was convicted at Count Three of violating 18 Pa.C.S.A. §6318 (Unlawful Contact With
Minor), at Counts Four, Five and Six of violating 18 Pa.C.S.A. §3126(a)(7)(Indecent Contact With a Minor Less Than 13 Years of
Age), at Count Seven of violating 18 Pa.C.S.A. §3127(a)(Indecent Exposure and at Count Eight of violating 18 Pa.C.S.A.
§6301(Corruption of Minors).   The defendant was acquitted of Count 1 (Criminal Attempt [Aggravated Indecent Asssault]) and
Count 2 (Sexual Abuse of Children).    After trial, Judge Tranquilli was removed from the case and this case was reassigned to the
undersigned for the remaining proceedings.   On February 6, 2020, this court presided at the sentencing and sentenced the defen-
dant at Count Three to a term of imprisonment of not less than 9 months nor more than 23 months at the Allegheny County Jail
followed by a term of three years of probation.  Defendant was also ordered to register as a sex offender for 10 years.   At Counts
Four, Five and Eight, this court imposed a term of five years of probation and also imposed the same registration requirement
imposed at Count Three.  No further penalty was imposed at count Seven. 
On February 17, 2020, the defendant filed a post-sentencing motion.  Defendant claimed that the trial court erroneously failed

to dismiss Count 3 because the conduct alleged in that charge occurred outside of the applicable statute of limitations.  This court
agreed with the defendant (as did the Commonwealth) and this court dismissed that count.  The court’s ruling on that issue is not
part of this appeal.  Additionally, the defendant alleged that he should be granted a new trial because the trial court erred in
permitting evidence that the defendant actively sought legal counsel after the public release by the Pennsylvania Office of Attorney
General of a statewide investigating grand jury report detailing findings of an investigation into clergy sex abuse within the Roman
Catholic church system in Pennsylvania.  After entertaining argument on that motion, this court granted a new trial because it
believed, as more fully set forth below, that the trial court erroneously admitted the evidence of the internet search for legal
counsel and that error in admitting that evidence also denied the defendant important constitutional rights.  The defendant also
alleged in his post-sentencing motion that the verdicts were against the weight of the evidence.  Because of this court’s grant of a
new trial, this court did not entertain the weight of the evidence challenge.

The underlying facts of this case are as follows:

At trial, the alleged victim testified that he had been sexually abused by the defendant while the defendant was serving as a
priest at St. Therese Lisieux Roman Catholic parish located in Munhall, Pennsylvania in 2001.   The alleged victim testified that
the abuse occurred when he was eleven years old and attending altar server training at the church.   On one of the days during
altar server training, the alleged victim and another boy had been fooling around at lunch.   According to the alleged victim, the
defendant approached him and appeared angry.  The alleged victim was escorted to the side entrance of the church.  The alleged
victim testified that the defendant then led him down to a room in the basement of the church where the defendant locked the door
of the room behind them.  The alleged victim testified that the defendant criticized the alleged victim’s dirty clothing and began
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tugging at his shirt.   The alleged victim testified that the defendant instructed him to remove his clothes.  According to the alleged
victim, after he removed his clothes, the defendant took a photograph of him while he was naked.  The alleged victim testified that
the defendant informed the alleged victim that he was a “troublemaker” and if he didn’t behave, the defendant would show the
photograph to the other boys.   The alleged victim stated that he and the defendant sat on a bench where the defendant touched his
shoulder, chest and between his buttocks.   The defendant then opened his own pants and directed the defendant’s hand onto the
defendant’s penis to masturbate him.   The defendant ejaculated on the alleged victim’s chest and leg.   The defendant provided
the alleged victim with a handkerchief and told the victim to clean himself. The alleged victim then returned to the other boys who
were still eating lunch.   The alleged victim did not tell anyone about this experience when it occurred.
A witness testified that he was a friend of the alleged victim when they were freshmen in high school.  The witness testified

about an incident that occurred among a group of boys who were drinking alcohol in a cemetery.    When one of the boys made a
comment about the alleged victim’s Catholic high school and crudely joked about priests engaging in sex abuse, the alleged victim
got very angry and stormed away from the group.   The witness testified that he followed the alleged victim.  When the witness
caught up to the alleged victim, the alleged victim recounted details similar to those he testified about at trial concerning what had
happened to him while at altar server’s school.
The Commonwealth also admitted evidence that on July 28, 2018, the Pennsylvania Office of Attorney General publicly released

a Report which was prepared by the Fortieth Statewide Investigating Grand Jury (hereafter, “Report”) disclosing results of an
investigation into clergy abuse in the Commonwealth of Pennsylvania.  The Report specifically named a number of priests accused
of sexual misconduct and it contained entries in which the names of some priests were redacted.  The defendant’s name was not
among those specifically identified in the Report.   The Report garnered significant media attention when it was released.  Over
the defendant’s objection, the Commonwealth also sought to admit evidence of internet searches recovered from an iPad that was
seized from the defendant’s residence pursuant to a search warrant. The evidence recovered from that iPad allegedly disclosed
that internet searches were conducted for top Pittsburgh criminal attorneys on July 29, 2018, one day after the release of the
Report.  The defendant objected to the admission of this evidence because it didn’t “meet the requirements under the statute or
rule of law” that would render the evidence admissible.  The defendant further argued that it was inappropriate evidence of
consciousness of guilt.

The following exchange occurred between the trial court and defense counsel in relation to the defendant’s objection: 

The Court: Well, if you’re telling me that what is on this disc can be characterized two different ways by two
different sides of this litigation, well then that’s an argument that you can make to the Court at the end of the case.
Which is what I think you’re saying.

Defense Counsel: Well, I think it’s so clearly not –

The Court: Because your argument seems to be going to the weight that I should attach to what I’m going to see as
opposed to admissibility.

Defense Counsel: I appreciate what you’re saying, Judge, and that often is the case, but it’s not the case here, Judge.
This case is facially – I mean, this evidence I facially – not meet the standard of introduction on the basis of
consciousness of guilt.  I can say that. On its face.  It’s very clear.  It’s very short, but –

*         *          *

Defense Counsel: Well, your honor, I think the Court, in its discretion, can always determine whether there is a
probative value to put this in, regarding consciousness of guilt, or whether, based on your review, that this evidence
does not meet it, number one.  And even if it did, it would not be admissible under prejudice, because it does meet the
standard.  But until you review it, I think that would be –

The Court: Well, this is not a jury trial.  I am certainly capable of building a Chinese wall around any evidence that
I see or hear that might be found to be more prejudicial than probative.  So, I’m not going to review it in camera.  And
based upon the statements that had been made and the arguments, I’m going to admit Commonwealth’s Exhibit 13.

*          *          *

The Court: Well, I mean, if I see something and in retrospect, I believe it was an error to admit it, I can fix that error.

During its closing argument, the Commonwealth seized on this evidence and argued to the trial court:

Your Honor, this offense is a crime of opportunity.  And the person at the head of that whole facility at the time
stood here before you today, and I confronted him with the things that showed up on his iPad, the searches he
conducted, his explanation Your Honor, was that he was looking for top 10 attorneys in Pittsburgh.  You’ll see in that
Exhibit, Your Honor, that those websites that were actually visited on that iPad, several of them center on, specifically,
criminal defense attorneys.  The date for those visited websites is July 29th.

*          *          *
Those websites visited are criminal defense attorneys, two days after the Attorney General’s Report was actually authored.

The trial court also placed paramount importance on this evidence in arriving at the verdicts in this case.  In rendering its guilty
verdicts, the trial court specifically stated:

It’s significant to this Court and, in fact, dispositive to this Court, that Father Lang was searching for attorneys the
day after the published reports was released on July 29 and that, in fact, he was concerned that his name was one of
the names that was redacted (emphasis supplied).

Shortly after the verdicts, the trial judge was removed from this case. The defendant was then sentenced by this court as set
forth above and the defendant filed post-sentencing motions.   The only issue raised in the post-sentencing motions, germane to
this appeal, is whether this court erred in granting a new trial.  In its Statement of Errors Complained of on Appeal, the
Commonwealth makes the following specific allegations:
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1. The Honorable Anthony M. Mariani erred and abused his discretion in entertaining a constitutional due process
argument based either on the 14th Amendment or the 6th Amendment since trial counsel did not object to admission
of evidence on those grounds at trial.  The only argument made by trial counsel was that the evidence was not
relevant because it did not prove consciousness of guilt and that even if it did the prejudice outweighed the probative
value. That is the only basis upon which this Court was permitted to make its ruling.  The Court couldn’t act as an
advocate for the defendant by raising a theory not raised at trial and newly appointed counsel could not (and did not)
raise ineffectiveness for the narrow objection made by trial counsel.

2. The Honorable Anthony M. Mariani erred in finding that the Honorable Mark V. Tranquilli committed reversible
error in allowing the Commonwealth to introduce, in a nonjury trial, the fact that defendant conducted an internet
search for criminal defense attorneys at a point where he was not charged with any type of criminal offense, as
evidence of consciousness of guilt. The trial court properly considered the temporal relationship between publication
of the Attorney General Report and the internet search.

3. That The Honorable Anthony M. Mariani erred in ruling that the probative value of the evidence was outweighed by
prejudice and that Judge Tranquilli abused his discretion in admitting it and in considering it as consciousness of guilt.

4. The Honorable Anthony M. Mariani misinterpreted Judge Tranquilli’s remarks as to how he would “fix” the
evidentiary problem if he determined the evidence should not have been admitted.  The Court was obligated to
conduct a harmless error analysis before finding admission to be reversible error.

In its first claim, the Commonwealth argues that this court erred in granting a new trial based on a constitutional due process
argument regarding the admission of the evidence obtained from the defendant’s iPad because trial counsel did not make a
constitutional argument in objecting to that evidence. However, the defendant’s post-verdict counsel did argue that the defendant’s
right to fundamental fairness was violated regarding that evidence in presenting his post-sentence motion. 
This court first believes that the admission of this evidence violated the defendant’s rights to due process of law and a fair trial

under the Fourteenth Amendment.  Though there is no binding precedent regarding this issue in Pennsylvania, this court is persuaded
that legal authority in other jurisdictions fully supports this court’s conclusion that a violation of the Fourteenth Amendment’s right
to a fair trial and due process of law occurs when a prosecutor is permitted to suggest to a jury that a defendant’s pre-arrest efforts
to retain an attorney are consistent with guilt.  Moreover, in this case, the admission of evidence of internet searches for criminal
defense attorneys from the defendant’s iPad denied him a fair trial and due process of law under the Fourteenth Amendment.1 Based
on the specific facts of this case, there is no way that such constitutional error could be deemed harmless.
In United States ex rel. Macon v. Yeager, 476 F.3d 613 (3rd Cir. 1973), the Third Circuit Court of Appeals, reversed a denial of

a defendant’s petition for habeas corpus and found that a prosecutor’s comment that a defendant saw his attorney the morning after
a shooting was constitutional error because the prosecutor’s comment may have had an effect of raising in jurors’ minds the
defendant’s consciousness of guilt.  
In Sizemore v. Fletcher, 921 F.2d 667 (6th Cir. 1990), the Sixth Circuit Court of Appeal ruled that a prosecutor who suggests that

an accused’s decision to meet with counsel shortly after an incident giving rise to a criminal indictment implies guilt violates a
defendant’s rights to due process under the Fourteenth Amendment.   Additionally, in State v. Angel T., 973 A.2d 1207, 1220-1221
(Conn. S.Ct. 2009), the Connecticut Supreme Court stated that

[w]e agree with those jurisdictions that have concluded that a prosecutor violates the due process clause of the
fourteenth amendment when he or she elicits, and argues about, evidence tending to suggest a criminal defen-
dant’s contact with an attorney prior to his arrest. In our view, this prohibition necessarily is founded in the four-
teenth amendment due process assurances of a fair trial under which proscriptions on prosecutorial impropriety
are rooted generally.14 See, e.g., State v. Ritrovato, 280 Conn. 36, 61–62, 905 A.2d 1079 (2006). Indeed, the sixth amend-
ment right to counsel does not attach until the commencement of adversary judicial proceedings via the filing of the
information at arraignment; see State v. Pierre, 277 Conn. 42, 96–97, 890 A.2d 474, cert. denied, 547 U.S. 1197, 126 S.Ct.
2873, 165 L.Ed.2d 904 (2006); and the separate and distinct fifth amendment right to counsel is limited to custodial
interrogations by government agents, a situation not implicated in the present case, wherein the defendant had not
made any statement to law enforcement authorities. See, e.g., State v. Wallace, 290 Conn. 261, 270–71, 962 A.2d
781(2009). Thus, because these particularized rights had not yet attached when the defendant contacted his attorney,
they are not implicated directly by the prosecutor’s conduct in the present case. Nevertheless, we are mindful that
“ ‘[m]ost jurors ... are not schooled in the law’ ”; Henderson v. United States, supra, at 632 A.2d at 433; and that from
such “evidence and arguments, a juror might easily draw the inference ... that it was [the defendant’s] idea to seek
counsel because he had done something for which he needed a lawyer to defend him.” (Internal quotation marks omit-
ted.) Id., at 434. Accordingly, we view “[e]vidence of a criminal defendant’s consultation with an attorney [as] highly
prejudicial, as it is likely to give rise to the improper inference that a defendant in a criminal case is, or at least
believes himself to be, guilty.” Martin v. State, 364 Md. 692, 708, 775 A.2d 385 (2005). [footnotes omitted]

This court agrees with the courts referenced above.  The significance of the internet search for legal counsel simply cannot be
minimized.   In making its ultimate decision as to the defendant’s guilt, the trial court found that evidence relating to the internet
searches for attorneys was “dispositive,” which in common legal parlance means that it was the determining factor that resolved the
relevant legal issue before the trial court.   This court has no difficulty finding that the very words used by the trial court in ren-
dering its verdict compel a finding that the erroneously admitted evidence was the actual basis for the guilty verdicts in this case.  
During the post-sentencing hearing, the Commonwealth relied on the Superior Court’s non-precedential opinion in

Commonwealth v. Brackett, 2018 WL 3358603 (2018).  In Brackett, the defendant, an employee at a youth detention facility, was
accused of institutional sex assault.  After the defendant was confronted with the allegations against him and after he was placed
on administrative leave, the defendant conducted internet searches on his cell phone for criminal defense attorneys and sex crime
attorneys.  Law enforcement had also confiscated the cell phone of the victim in that case.   That cell phone contained evidence
that incriminated the defendant.  The Superior Court affirmed the trial court’s admission of the evidence of the internet searches.
For a number of reasons, this court did not find Brackett persuasive.  As an initial matter, Brackett is a non-precedential opinion
and not binding on this court.  While the internet search in Brackett, like this case, involved searching for attorneys, at the time
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Brackett performed the internet searches, he (unlike the defendant in this case) was fully aware that he was accused of sexual
misconduct. Additionally and, more importantly, although the Superior Court specifically noted that “[a]ppellant argues that the
admission of his internet searches violated his rights to due process and to counsel, and constituted an abuse of discretion,” the
Superior Court never analyzed Brackett’s claims under the Fourteenth Amendment or any other constitutional provision.  Instead,
the Superior Court’s analysis of the contents of Brackett’s cell phone was limited to the following paragraph:

Upon review, we agree with the trial court that the cellular evidence provided insight as to Appellant’s state of mind
in the hours and days following his initial notification from C.K.T. that the cell phone Appellant had provided to her
had been confiscated by Devereux. The jury could reasonably infer from the content of the cellular evidence that
Appellant was concerned about inculpatory evidence being recovered from C.K.T.’s cell phone, i.e., text messages
exchanged between them indicating a romantic relationship, and the naked images of C.K.T. that she sent to Appellant.
Nor was the cellular evidence merely cumulative; it provided the jury with a temporal and physical nexus between
the initial notification to Appellant that C.K.T.’s cell phone had been confiscated and Appellant’s knowledge of the
incriminating materials that would be discovered on her phone, prompting the internet searches. As we discern no
manifest unreasonableness, partiality, prejudice, bias, or ill-will, overriding or misapplication of the law, or such lack
of support for the trial court’s ruling so as to be clearly erroneous, we conclude that the trial court did not abuse its
discretion in admitting the evidence.

While the Brackett Court did consider the prejudicial impact and the probative value of the admission of the internet searches,
this court believes, respectfully, that the Brackett Court’s analysis of the evidentiary issue, i.e., balancing probative value against
potential prejudicial impact, doesn’t sufficiently focus on the specific nature of the evidence. Put another way, had the defendant
in Brackett been conducting an internet search to find out how to obtain information (evidence) from a cell phone, a “temporal and
physical nexus” of the defendant’s knowledge of the incriminating materials in the cell phone may have been reasonably inferred.
The internet search for legal counsel, even criminal defense attorneys, doesn’t easily lead to the same inference and is dangerously
capable of causing an unfair and inerasable inference of consciousness of guilt. 
In this case, the trial court indicated that it relied heavily on the fact that the defendant “was searching for attorneys” the day

after the publication of the Report and the trial court drew the conclusion that, “in fact, [the defendant] was concerned that his
name was one of the names that was redacted,” from the Report, despite there being no evidence presented that the defendant had
concerns that his name may be among those redacted from the Report. To use evidence of such has the same effect as offering
evidence that a suspect invoked his right to counsel after being advised of his Miranda rights.  It is constitutional error under both
the United States and Pennsylvania Constitutions. 
Admission of the evidence relating to internet searches for attorneys, therefore, denied the defendant his Fourteenth

Amendment protections of a fair trial and due process of law.  The grant of a new trial should be affirmed on this basis.
In its second and third claims, the Commonwealth claims that the court erred in overruling the trial court’s determination that

evidence of this defendant’s internet searches for attorneys was admissible.    The Commonwealth first argues that the trial court
properly admitted the evidence because it considered the temporal relationship between the release of the Report and the inter-
net searches.  In its third claim, the Commonwealth asserts this court erred in determining that the probative value of the inter-
net searches for criminal attorneys was substantially outweighed by its prejudicial impact.   This court views these arguments as
a claim that this court abused its discretion in ruling that this evidence was not admissible.
"The admissibility of evidence is solely within the discretion of the trial court and will be reversed only if the trial court has

abused its discretion." Commonwealth v. Cunningham, 805 A.2d 566, 572 (Pa.Super. 2002), appeal denied, 573 Pa. 663, 573 Pa. 663,
820 A.2d 703 (2003).  As a result, rulings regarding the admissibility of evidence will not be disturbed for an abuse of discretion
"unless that ruling reflects 'manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such lack of support as to be
clearly erroneous.'" Commonwealth v. Einhorn, 911 A.2d 960, 972 (Pa. Super. 2006).   
It is axiomatic that evidence that is not relevant is not admissible. Pa.R.E. 402; Commonwealth v. Robinson, 554 Pa. 293, 304-

305, 721 A.2d 344, 350 (1998) ("The threshold inquiry with admission of evidence is whether the evidence is relevant.").  Relevant
evidence is evidence that has "any tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence." Pa.R.E. 401. See also Commonwealth v. Edwards, 588
Pa. 151, 181, 903 A.2d 1139, 1156 (2006) (evidence is relevant if it logically tends to establish a material fact in the case, tends to
make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact).
In Commonwealth v. Broaster, 863 A.2d 588, 592 (Pa. Super. 2004), the Superior Court explained that "[r]elevant evidence may

nevertheless be excluded 'if its probative value is outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.'" See also
Commonwealth v. Dejesus, 584 Pa. 29, 880 A.2d 608, 614-615 (Pa. Super. 2005).
As set forth in Commonwealth v. Owens, 929 A.2d 1187, 1191 (Pa. Super.2007) quoting Broaster, 863 A.2d at 592,

Because all relevant Commonwealth evidence is meant to prejudice a defendant, [however] exclusion is limited to
evidence so prejudicial that it would inflame the jury to make a decision based upon something other than the legal
propositions relevant to the case. As this Court has noted, a trial court is not required to sanitize the trial to eliminate
all unpleasant facts from the jury's consideration where those facts form part of the history and natural development
of the events and offenses with which [a] defendant is charged.

This court believes that the internet searches were also inadmissible under the Pennsylvania rules of evidence.  The record
reveals that the probative value of the internet searches was slight and the potential prejudicial impact of the evidence substan-
tially outweighed whatever probative value existed.   The only argument advanced by the Commonwealth at trial to support the
relevance of the evidence was that it demonstrated consciousness of the defendant’s guilt because, according to the
Commonwealth, the defendant’s searches could only mean that he was concerned that he was one of the priests identified in the
Report as committing sex abuse and he, therefore, was going to require the services of legal counsel.   This court was not persuaded
by this argument.  The Commonwealth’s “consciousness of guilt” argument was purely hypothetical.2 The defendant was not iden-
tified in the Report at all and there was no other evidence indicating that the defendant knew or should have known that he was
the target of a criminal investigation. This court questions how the defendant’s internet searches for attorneys demonstrated
consciousness of his own guilt when he had no specific reason to believe that he was or would be under investigation for any type
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of sex offense.  The Commonwealth’s own evidence established that the alleged victim did not make any formal complaints about
the defendant until long after the release of the Report and the internet searches.  The defendant could have conducted these
searches for a variety of reasons unrelated to his own guilt.  For example, the defendant could have recognized a name in the
Report and made these searches relating to another member of the clergy. The defendant could have also believed he would be
questioned by law enforcement officers investigating another priest with whom the defendant had previously worked.  Under the
specific facts of this case, this court simply does not believe there was a sufficient nexus between the internet search for criminal
attorneys and an inference of the defendant’s own guilt to make the defendant’s guilt more probable because of the internet
searches. Accordingly, this court does not believe the evidence, without more, was sufficiently relevant to admit it.  
Assuming, however, that the internet searches have some probative value, this court also believes that any probative value of

the internet searches is substantially outweighed by the prejudicial impact of the evidence.    Though there is no Pennsylvania
precedent on point, in Riddley v. State, 777 So.3d 31, 34-35 (Miss S.Ct. 2000), the Mississippi Supreme Court, in analyzing Rule 403
of Mississippi’s Rule of Evidence (which is substantially similar to Pennsylvania’s rule) stated

It is for that reason that M.R.E. 403 allows a judge to exclude testimony which may be more prejudicial than proba-
tive. Any reference to the seeking of legal counsel prior to police involvement in a crime should not be used against a
criminal defendant as it would be more prejudicial than probative and should be excluded under the rules of evidence.  

This court agrees with the Mississippi Supreme Court and believes that the internet searches should not have been admitted at trial.
The Commonwealth’s fourth claim, that this court should have considered harmless error review, is without merit. As set forth

in Commonwealth v. Williams, 554 Pa. 1, 19, 720 A.2d 679, 687-688 (1998) (citing Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155,
162 (Pa. 1978)):

Harmless error is established where either the error did not prejudice the defendant; or the erroneously admitted
evidence was merely cumulative of other untainted evidence; or where the properly admitted and uncontradicted
evidence of guilt was so overwhelming and the prejudicial effect of the error was so insignificant by comparison that
the error could not have contributed to the verdict. 

Recently, our Supreme Court reversed convictions for rape and other sexual offenses based on the erroneous admission of
evidence in that case. In Commonwealth v. Jones, 2020 WL 6375 207, _____ A3d ____ (2020), our Supreme Court, citing
Commonwealth v. Story, explained that, “an error may be considered harmless ‘only if the appellate court is convinced beyond a
reasonable doubt that the error is harmless’” (emphasis supplied).  “[A]n error cannot be held harmless unless the appellate court
determined that the error could not have contributed to the verdict. Whenever there is reasonable probability that an error might
have contributed to the conviction, the error is not harmless.” 
Based on the record before it and the comments of the trial judge in rendering the verdicts, it is patently clear that the

erroneous admission of the evidence of the internet searches for attorneys cannot be harmless error. As described above, the
trial court’s invocation of the term “dispositive” as an adjective describing the internet searches at the time it rendered the
verdicts belies any possible notion that the erroneous admission was harmless. A “dispositive fact” has been defined as
“information or evidence that unqualifiedly brings a conclusion to a legal controversy.” See https://legal-dictionary.thefree-
dictionary.com/Dispositive+Fact   In the context of this case, this court believes that the term “dispositive” has virtually the
complete opposite meaning of “harmless.”  An understanding of plain English compels the conclusion that the internet
searches were the evidence that “unqualifiedly” brought this legal controversy to a conclusion.  In this court’s view, there is
no way to conclude that the erroneous admission of the challenged evidence was harmless beyond a reasonable doubt.
Accordingly, a harmless error determination would not change this court’s analysis in granting a new trial.
The Commonwealth also takes issue with this court’s having reversed a ruling of the trial court at the post-sentencing motion

stage.  Notably, when the parties were litigating the admissibility of the evidence during the trial, the trial court acknowledged
that even if it erroneously admitted evidence of the internet searches, it could “fix” the problem at a later time.    The trial judge,
however, was removed from presiding over this case after issuing the verdicts.  The trial judge did not have the opportunity to
“fix” any trial errors at the post-sentencing stage.  This member of the court was assigned this case at the stage at which undo-
ing (“fixing”) the damage caused by the erroneous admission of evidence occurs. This member of the court believes that, under
the applicable law, the defendant is entitled to a new trial based on the wrongful admission of highly prejudicial evidence in this
case. This court’s grant of a new trial, therefore, should not be disturbed.  
Accordingly, the grant of a new trial should be affirmed. 

BY THE COURT:
/s/Mariani, J.

1 As stated during the argument on defendant’s post-sentencing motion, this court did not base its ruling on the Sixth Amendment
Right to Counsel.  Accordingly, the Commonwealth’s assertion that this court erred by granting a new trial based on a Sixth
Amendment violation is of no moment.
2 It is again important to note that the evidence did not demonstrate internet searches regarding the nature, proof, or legal conse-
quences of sexual misconduct. The Commonwealth’s position requires that an inference be drawn that a search for criminal
defense attorneys be related to the defendant’s own alleged sexual misconduct to the exclusion of other possibilities before it could
be deemed to be probative at all. 

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives and witnesses whose names
could be used to identify such victims.
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In RE: Barbara D. Dotter
Gift—Undue Influence—Implied Contract—Unjust Enrichment

Court finds that $500,000 of $1,000,000 transfer was gift and that remaining $500,000 was due to undue influence,
or in the alternative, payment in an implied contract that was breached, resulting in unjust enrichment.

No. 2116 of 2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
Williams, III, J.—April 1, 2019.

OPINION
What is a gift? There is a lot more to it than what is under the Christmas tree or what you may get at your birthday dinner from

family members.
Pennsylvania law requires certain things to be shown and it also assigns certain burdens of proof depending upon which side

of the dispute you are on.  Donative intent and delivery are the two elements our courts focus on in the gift world.  Equally impor-
tant is the burden of proof.  The alleged donee - the recipient of the gift - has the initial burden of showing it was a gift.  The
evidentiary standard this proof is judged by is “clear, precise and convincing evidence”.  In re Pappas Estate, 239 A.2d 298 (1968).
Assuming the donee establishes a prima facie case that it was a gift, a presumption of validity arises, and the burden shifts to the
donor to overcome that presumption.
The Court recognizes that there is testimony which, to some, may appear contradictory or is troubling to reconcile.  However,

that is the bailiwick of court of common pleas litigation and one that this Court does not shrink from.  This Court has made credi-
bility determinations on key points of evidence and was aided by the honored tradition that the fact finder can believe all, part or
none of a witness’ testimony.
Now, for the facts and their application to the law.
Donative intent has been described as “an intention to make an immediate gift.” Hengst v. Hengst, 420 A.2d 370,371 (Pa.

1980).  Jim Schrader, the donee, has shown that it was Barbara Dotter’s intention to make an immediate gift of $500,000.  In
September 2016, Barbara restated her revocable trust with instructions for Jim Schrader to receive $500,000 dollars upon her
death.  In October 2017, Barbara stated “I initially left you $500,000 in my will, but then I had a change of heart.  I decided that
I wanted to give it to you while I was still alive so that I could watch you enjoy it…”.(emphasis added).  Earlier in 2017, Barbara
expressed, in letters to various entities, that Jim was to receive a monetary gift.  See, Exhibits R3. R4 and R5.  In Barbara’s
October 2017 letter, she admitted that $500,000 of the contested 1 million was a gift to Jim so that he could purchase a home and
an automobile.  
The second component of a valid gift is delivery.  Delivery can be actual or constructive to the donee so long as it will divest the

donor of dominion and control of the subject matter of the gift.  Estate of Young, 391 A.2d 1037,1040 (Pa. 1978).  Jim Schrader has
satisfied his burden of proof on this issue.  In May 2017, a million dollars was transferred from Barbara’s revocable trust to an
account controlled only by Jim Schrader. Trial Transcript, pgs. 296-298; see also, Ex. P-21.  The Court finds delivery of the gift was
made to Jim Schrader.
While the Court finds a gift was made to Jim Schrader.  It was not for 1 million dollars.  It was for $500,000.  Half of the amount

transferred to Mr. Schrader in May 2017.  As emphasized earlier, Barbara said she wanted Jim to have it now.  The “it” was an
unequivocal reference to the monetary sum she identified in her will and that was $500,000. 
The other $500,000 Jim Shrader received was not a gift.  It was given to him in exchange for the promises he made to Barbara.

While the promises did not meet the strictures of contract formation1, the Court, having the equitable powers that it does, finds Jim
Schrader was unjustly enriched.
Before getting to the unjust enrichment analysis, the two elements of a gift must be scrutinized regarding the second allotment

of $500,000.  Let’s first talk about delivery.  As in the prior review, the money was delivered to Jim Schrader.  Barbara freely
divested herself of control over these funds.  As donee, and one assigned with the burden of proof, Jim Schrader cleared this
evidentiary hurdle.  
Now, for donative intent.  The donee, Jim Schrader, has the initial burden of proving that there was an intention to

make an immediate gift.  Mr. Schrader strings together a collection of facts that satisfies his burden of proof.  See,
Proposed Findings of Facts, paragraphs 13-23 (Dec. 7, 2018).  As such, a presumption arises in Jim’s favor that a valid
gift was made.  
However, the case does not end there.  Barbara, as donor, can rebut that presumption.  She can do so by demonstrating

that there was a confidential relationship.  Such a relationship is present “when the circumstances make it certain the par-
ties do not deal on equal terms, but, on the one side there is an overmastering influence, or, on the other, weakness, depend-
ence or trust, justifiably reposed." In re Estate of Nalaschi, 90 A.3d 8, 15 (Pa. Super. 2014). "A confidential relationship is
marked by such a disparity in position that the inferior party places complete trust in the superior party's advice and seeks
no other counsel, so as to give rise to a potential abuse of power." Id.The facts show that Barbara and Jim Schrader had that
“confidential relationship”.  In September 2016, Barbara gave instructions to her estate planning lawyer to make Jim
Schrader as her attorney in fact under a Power of Attorney (POA).  Trial Transcript, pgs. 625-627.  While there was some
reluctance to do so, he took on that role. Id; see also, Exhibit P-29 (financial POA) and Exhibit P-16 healthcare POA).  “If
there be any clearer indicia of a confidential relationship than the giving by one person to another of a power of attorney over
the former’s entire life savings, this Court has yet to see such indicia.” Foster v. Schmitt, 239 A.2d 471,474 (Pa. 1968).  But,
naming another in a legal document such as a POA does not prove a confidential relationship as a matter of law. In re: Estate
of Ziel, 359 A.2d 728, 734 (Pa. 1976).  Something more is needed. Facts are needed to show an “overmastering influence”.
Those facts are present here. 
Jim entered Barbara’s life as her son-in law.  He married her daughter, Jane Dotter, in May of 2013.  Soon thereafter, Barbara’s

son died.  Two years later, in 2015, Barbara’s boyfriend died.  Barbara was without male companionship, something she really
enjoyed.  Jim inserted himself into that role.  Jim would cook meals for Barbara, eat those meals with her, watch television
programs with her and, prepare and share, a daily 5 p.m. cocktail with Barbara.  The closeness was best manifested by Jim’s
actions when Barbara fell.  He laid down right alongside her to comfort her.  These activities, including Jim gaining access to and
acquiring knowledge of Barbara’s assets, all happened at a home that Barbara purchased for her, her daughter and son-in-law, Jim,
to live in. 
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While their relationship blossomed, the marriage between the daughter and Jim did not.  In January 2016, Jane and Jim
separated and then later divorced.  But, this did not terminate the relationship Barbara had with Jim.  In a lot of respects, it
strengthened the relationship between the two of them.  Armed with his power of attorney, Jim moved Barbara into a retire-
ment complex known as Masonic Village in September 2016.  Jim visited quite a bit and called Barbara almost every night.
Barbara did not drive.  Jim served the role of chauffer.  In social settings, Barbara introduced Jim as her son.  Jim “took over
[Barbara’s] life”. Trial Transcript, pg. 243.  He told Barbara what documents meant and what to write to her daughter. Trial
Transcript, pg. 154.  This collection of facts, filtered through the applicable case law, some of which is referenced, justifies the
Court’s conclusion that a “confidential relationship” was proven by Barbara. See, Estate of Lakatosh, 656 A.2d 1378 (Pa.
1995)(Court found confidential relationship where undue influencer, who was agent under a POA visited at least once a day, some-
times more, the testator had very little contact with others and the testator was dependent upon the undue influencer for assis-
tance in her everyday life); and In re Estate of Schumacher, 133 A.2d 45, 54-55 (Pa. Super. 2016), reargument denied (March 30,
2016), appeal denied, 157 A.3d 477 (Pa. 2016).2

The decisional matrix also demands this Court examine if a “substantial benefit” was received by the donee.  A “hard and fast
rule” as to how large a bequest must be in order to be considered a  “substantial benefit" is not part of Pennsylvania law. In re
Adams' Estate, 69 A. 989, 990 (Pa. 1908).  It is tied to the unique facts presented.  Jim got half a million dollars.3 That is no small
piece of change.  After subtracting the gift of $500,000 discussed earlier, this alleged “gift” of $500,000 represented 50% of
Barbara’s available assets. Trial Transcript, pg. 246.  That is a “substantial benefit” and one supported by precedent.  In re Estate
of Simpson, 595 A.2d 94,98 (Pa. Super. 1991), appeal denied, 600 A.2d 538 (Pa. 1991)(Court upheld finding that receipt of 25% of
estate is not a “substantial benefit”); In re Estate of Clark, 334 A.2d 628 (Pa. 1975)(Court held substantial benefit present where
party received approximately 70% of the estate).
The third and final area of inquiry is to examine Barbara’s intellect.  A weakened intellect necessary to establish undue influ-

ence need not amount to testamentary incapacity. In re Estate of Clark, 334 A.2d 628, 634 (Pa. 1975). "Although our cases have
not established a bright-line test by which weakened intellect can be identified to a legal certainty, they have recognized that it
is typically accompanied by persistent confusion, forgetfulness and disorientation." In re Estate of Fritts, 906 A.2d 601, 607 (Pa.
Super. 2006). “Moreover, because undue influence is generally accomplished by a gradual, progressive inculcation of a receptive
mind, the ‘fruits’ of the undue influence may not appear until long after the weakened intellect has been played upon. In re Estate
of Schumacher, 133 A.3d 45, 52 (Pa. Super. 2016), appeal denied, 157 A.3d 477 (Pa. 2016), citing, In re Clark Estate. Accordingly,
the mental condition of the person on the date they executed a document is not as significant when reflecting upon undue
influence as it is when reflecting upon testamentary capacity. Id.  More credence may be given to remote mental history in the
undue influence situation. Id.
The person who became the closest to Barbara was Jim Schrader.  He described her as demented. Trial Transcript, pg. 125,

Exhibit P-6.4 Confused, forgetful and dependent was also some descriptive terms he used to described Barbara. Trial Transcript,
131-132, 137; Exhibit P-9,10.  Admittedly these are conclusive terms, but the Court understood Mr. Schrader to use these terms for
the common understanding associated with those terms.5 Jim’s testimony was not limited to conclusionary labels.  His letter to Dr.
Shinn is very revealing.  He describes Barbara’s memory problems and difficulty in solving rather simple problems. Exhibit P-15;
Trial Transcript 378-384.  He has noticed her reasoning skills diminishing.  Completing multi-step tasks has become difficult.  A
normal conversation followed by questions on what was discussed produces a “I don’t remember”.  Importantly, he notices this
change in intellectual capacity to begin in May 2017.  
The Court recognizes the arguments in opposition offered by counsel for Mr. Schrader.  They are not persuasive.  He claims the

September 2017 letter from Jim to Dr. Shinn is not close enough in time to be relevant or reliable.  Shrader Findings of Facts and
Conclusions of Law, paragraph 49 (Dec. 7, 2018). While the September letter is 4 months after the transfer of funds, it is a relevant
document and consistent with In re Clark Estate, supra, which allows for an expansive examination of documents in an undue
influence situation.  
Mr. Schrader claims the September 2017 letter provides a medical opinion from a non-medical professional.  Shrader Findings

of Facts and Conclusions of Law, paragraph 50 (Dec. 7, 2018).  The Court acknowledges that Mr. Schrader is not a medical profes-
sional.  However, the Court has considered his written expressions - even if he uses, perhaps, a medical term or two - for the
manner with which a lay person expresses oneself.  For years, a person saying that a car was speeding has been allowed to be
admitted in court.  There is no radar gun or tracking device that informs that opinion.  Life experience, including years behind
the wheel of a car, provides the basis upon which to make that observation.  Here, Jim Schrader has that life experience.  He
has the factual basis to express what he sees as it relates to Barbara. 
Mr. Schrader emphasizes Barbara’s witnesses who, in his mind, help his cause.  Shrader Findings of Facts and Conclusions of

Law, paragraph 53,54,55,56 (Dec. 7, 2018).  If this matter rested solely upon the testamentary capacity to execute a document on
a date certain, then we may have a different result.  But, this case is about undue influence, which “is generally accomplished by
gradual, progressive inculcation of a receptive mind". In re Clark’s Estate, 334 A.2d at 634.  An undue influence inquiry allows for
a bigger net to be cast.  As such, the witnesses and their comments highlighted by Mr. Schrader, while considered by the Court,
they just do not have the persuasive impact to this decision maker as he wants them to have.    
A relationship that began as son-in-law and mother-in-law turned in a different direction in relative quick terms.  Jim Schrader

began to take on a domineering role. He oversaw everything. Trial Transcript, pg. 243.  He “took over” her life. Id.  Barbara had
to even ask him if it was OK for a friend to visit. Id., at 97.  Or, when Barbara was at the Masonic Village home, she had to ask Jim
if it was OK to return telephone calls. Id., at 110.  This behavior was also present with finances.  It was Jim who ghost wrote a
letter from Barbara to her accountant, Mr. DeAngelo. Exhibit P-32, Trial Transcript, 374-375.  Not surprisingly, this letter broached
the topic of a sizable gift. At a Masonic Village meeting, it was Jim who was the leading force in those discussions. Trial Transcript,
pg. 287. 
The whole “concept of undue influence is predicated on the assumption that the influence of a strong and predatory character

[(Jim Strader)] close to a [donor] [(Barbara)] who is possessed of a weakened mental [state] will prey insidiously on the weakened
intellect in order to extract testamentary benefactions that would not otherwise be forthcoming.” In re Ziel's Estate, 359 A.2d
728,734-735 (Pa. 1976).  In this Court’s view, Barbara was subject to the undue influences of Jim Schrader regarding the second
allotment of $500,000.   
Since a confidential relationship, including its sub-parts, has been shown by Barbara, the burden shifts to the donee -

Jim Schrader - to prove the gift (the second sum of $500,000) - was fair and free from suspicion.  This short expression -
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fair and free from suspicion - has a long history in Pennsylvania law and will soon be celebrating its 100th birthday.  See,
Null's Estate, 153 A. 137,139 (Pa. 1930) and cases cited therein, (“When a confidential relation is established, the presump-
tion is that the transaction, if of sufficient importance, is void and there is cast on the donee the burden of proving affir-
matively a compliance with equitable requisites and thereby overcoming the presumption; he must affirmatively show that
no deception was used and the act was the intelligent and understood act of the grantor, fair, conscientious and beyond the
reach of suspicion”).  
With this standard in mind, the donee, Jim Schrader, has failed to convince this Court that the second gift of $500,000 was fair

and free from suspicion.  The most damning evidence against the donee is his drastic change in behavior once he got the money.
Trial Transcript, pgs., 100-101, 103-104, 263.  He yelled at Barbara. Id., 712-715.  He screamed at her.  He scolded her. He even
assaulted her with a file. Ex. P-1, Trial Transcript, pg. 35-36.  This is a vivid contrast to his behavior before he got the money.
Remember when Barbara fell on the floor?  He laid down next to her to comfort her.  The juxtaposition of these mental images (two
older folks laying on the floor, one comforting the other and one assaulting the other with a file) raises the level of suspicion this
Court has towards Jim Shrader and his entitlement to this second allotment of $500,000.  
Also contributing to the Court’s thinking on this topic is the marketing efforts of Jim Shrader.  He broadcast through social

media his services of managing trust and assets for the elderly community. Exhibit P-31; Trial Transcript, 368-370, 721.  Despite
all the work involved, he makes the representation (or, shall I say, the misrepresentation), that he receives no compensation for his
services.  His marketing message ends with a summary of his professional skills as being a financial advisor or husband.  It’s as if
he was trolling today’s universal marketplace – the internet – looking for his next payday. 
As for the fairness prong, the donee fails to get anywhere close to satisfying this aspect.  The second allotment of $500,000 was

received by Jim Shrader in May 2017.  Trial Transcript, pgs. 296-298; see also, Ex. P-21.  Five months later, some 150 days, Jim
Schrader has nothing more to do with Barbara. Trial Transcript, pg. 105, Exhibit P-33.  At that time, he is removed as Barbara’s
power of attorney and co-trustee. Exhibits P-37, 38 and 39.  And, as of December 2018, Jim is looking forward to marrying some-
one new.         

There is an alternative basis for declaring the second allotment of $500,000 to be improper.  And that is – unjust enrichment.

“[a] claim for unjust enrichment arises from a quasi-contract. A quasi-contract imposes a duty, not as a result of any
agreement, …, but in spite of the absence of an agreement, when one party receives unjust enrichment at the expense
of another.  The elements of unjust enrichment are benefits conferred on defendant by plaintiff, appreciation of such
benefits by defendant and acceptance and retention of such benefits under such circumstances that it would be
inequitable for defendant to retain the benefit without payment of value.”

Gutteridge v. J3 Energy Group, Inc., 165 A.3d 908, 916-17 (Pa. Super. 2017).  It is a fact specific inquiry and the “focus [is] not on
the intention of the parties, but rather on whether the defendant has been unjustly enriched.” Id.
The unique situation that presents itself here justifies the Court’s conclusion that Jim Schrader was unjustly enriched by half

a million dollars.  The unequivocal evidence is that Barbara, through a monetary transfer, conferred a financial benefit of a half a
million dollars upon Jim Schrader.  This sum was appreciated by Jim Schrader.  The evidence also shows Jim Schrader accepted
this sum of money through a deposit into an account he controlled. Exhibit P-21; Trial Transcript, 296-298.  Retention of that money
by Jim Schrader is easily inferred from the facts.
The real crux of this matter centers upon retention of this money under circumstances that would make it unjust for Jim

Schrader to keep.  The discussion of this point is not lengthy.  It need not be because of how that facts have been found.  Broadly
speaking for a moment, Jim made promises to Barbara on how the money was going to be used.  Those promises have not been
fulfilled.  The promise was to take care of Barbara for as long as she was alive. Trial Transcript, pg. 234-235.  Those sentiments
were spoken by Jim to others, including his wife, Jane, the daughter and only living child of Barbara. “I am committed to seeing
[Barba’s] finances are used for her care and I will be very happy to spend her last penny on her for her comfort and care.” Exhibit
P-30, Trial Transcript, pg. 367.  He told those close to Barbara that he was going to create a trust for Barbara and that a patio home
would be built using those funds.  Trial Transcript, pgs.., 32,238,242,284-85,290; Exhibits P-17,18,19.  Barbara believed that Jim
would be holding the transferred money until she needed it “because that is what Jim said.” Id., at 268.  Procuring these funds
under false promises smacks of unfairness to the tenth degree.  As such, the Court, using its equitable powers, implies a contract
for $500,000 between Barbara and Jim Schrader and considering the promises made by Jim have not been fulfilled, he has
breached the contract and must make restitution of $500,000 to Barbara.              
In closing, there is no doubt in my mind that Barbara and Jim developed a relationship.  Barbara enjoyed the attention Jim

bestowed upon her.  In the beginning, I have absolutely no reservation when I say it was genuine and heart felt.  That is the under-
lying rationale, if you will, as to why the first allotment of $500,000 was ruled a gift.  Plainly and simply, you give gifts to people
you like.  Barbara liked Jim and he liked her.  
Conversely, when circumstances are brought to light that shows an equitable imbalance develops in a relationship, like the

second allotment of $500,000, a supposed “gift” is no gift at all, but an enrichment that is so unjust the law will not support.

BY THE COURT:
/s/Williams, III, J.

1 “The doctrine of unjust enrichment is clearly inapplicable when the relationship between the parties is founded on a written
agreement or express contract.” Roman Mosaic & Tile Co., Inc. v. Vollrath, 313 A.2d 305,307 (Pa. Super. 1973).
2 Also contributing to the Court’s conclusion is the case law which found that a confidential relationship was not proven.  For
instance, In re Estate of Fritts, 906 A.2d 601 (Pa. Super. 2006). 
3 The Court is referring to the second allotment of $500,000.  
4 A similar comment (Barbra was cognitively impaired) was authored by Mr. Schrader and told to Rev. Timothy Reichard. Trial
Transcript, pg. 228-229.
5 The Court was aided a great deal by being just a few feet from the witness and able to observe his facial expressions, the tone and
tenor of his voice and the pauses and quickness with which he answered certain questions on this topic.
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In Re: Estate of Lillian Kefalos
Undue Influence—Weakened Intellect

No undue influence existed where Decedent executed a new will that reasonably rewarded her live-in daughter for services
rendered when Decedent’s faculties were beginning to wane; however, undue influence was present at the execution of a Codicil
that significantly benefitted the live-in daughter twelve years later when Decedent’s intellect had significantly declined.

No. 021604715. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
O’Toole, A.J.—August 24, 2020.

MEMORANDUM OPINION
AND ORDER OF COURT

This matter came before the Court on a Petition for Citation Sur Appeal filed on behalf of George Kefalos (hereinafter,
“George”) and Kirana Kefalos (hereinafter, “Candy”), who are two of the Decedent’s three children.  The Petition alleges
that Tina Kefalos (hereinafter, “Tina”), the third of the Decedent’s children, exercised undue influence over the
Decedent with regard to her execution of a Will in May 2006 and a Codicil to the Will in June 2014.  A hearing was held
on June 3-5, 2020.  

Findings of Fact
1. Per Stipulation, the May 11, 2006 Will and the June 6, 2014 Codicil were admitted without challenge and the Decedent’s

signature appears on these documents.  
2. George, Tina, and Candy are the Decedent’s three biological children.  George resides in South Carolina.  Candy resided

in the Virgin Islands for several years, and now resides in Oregon.    
3. The Decedent died on August 14, 2016. 
4. The Decedent owned three parcels of real property – 5501 Centre Avenue, 917-919 South Aiken Avenue, and 5537 Fifth

Avenue. She resided in the South Aiken Avenue property and rented the apartments in the other properties. (N.T. 06/03-05/20, p. 22)
5. The Decedent’s Will dated December 7, 2004 (Exhibit 3) divided the Decedent’s property equally amongst her three

children.  (N.T. 06/03-05/20, p. 23)
6. Tina began living in the basement of Decedent’s Aiken Avenue property in 2004.  Eventually, she renovated the second-

floor apartment and moved there.  (N.T. 06/03-05/20, p. 98)
7. In an email from Tina to George in January 2006 (Exhibit 5), Tina informed him that the Decedent’s treating physician,

Dr. Baraf, indicated after an examination that the Decedent should not be making any decisions and they should consider placing
the Decedent in a nursing facility.  Shortly thereafter, in an email date February 4, 2006 to Candy (Exhibit 46), Tina told Candy that
the Doctor did not want the Decedent to be left alone at any time.  (N.T. 06/03-05/20, p. 24-27, 140-141)
8. In January 2006, Tina took over management of the apartments.  Also, as she was providing care for the Decedent, she

wanted to be paid for her time.  George and Candy agreed that Tina should be compensated in some fashion, but the Decedent
would not agree to pay her a salary.  (N.T. 06/03-05/20, p. 27-32, 38)
9. Tina complained that the Decedent treated her like a slave.  She wanted to skim money from cash rent payments as

compensation, but George would not agree.  (N.T. 06/03-05/20, p. 41)
10. Tina told George, “if you think Mom is competent, you are in for a big surprise”.  (N.T. 06/03-05/20, p. 48)
11. Tina contacted Decedent’s longtime attorney, Eric Bononi, Esquire, regarding obtaining a new Power of Attorney for

Decedent.  (N.T. 06/03-05/20, p. 34)
12. As Tina did not like Attorney Bononi’s response, she fired him and contacted Carol Sikov Gross, Esquire regarding a new

Will.  The new Will was executed on May 11, 2006.  It provides, in pertinent part, for Tina to be given the 917-919 South Aiken
Avenue property, plus one-third of the residuary estate.  The remaining two-thirds of the residuary estate was bequeathed in equal
shares to George and Candy. 
13. The Decedent’s health, memory loss, and cognitive ability declined steadily between 2004 and her death.  (N.T. 06/03-

05/20, p. 75, 79)
14. Although Tina promised “full disclosure” of the Decedent’s finances, she only provided periodic information and she

refused to provide George with the QuickBooks files.  (N.T. 06/03-05/20, p. 34, 82-84)
15. Tina hired 24/7 care for Decedent at some point in 2012.  (N.T. 06/03-05/20, p. 86)
16. In an email to George dated August 15, 2013, Tina expressed concern about the Decedent’s deteriorating health. She stated,

“[i]n the last two weeks mama’s personality seems to have changed.  The day girls have noticed the change as well, not just me.
She is very negative and grouchy.  Maybe she had a mini stroke”.  (Exhibit 40) (N.T. 06/03-05/20, p. 91)
17. In an email to George dated August 21, 2013, which is a week later, Tina continued to express concern.  She stated,

“…[m]ama appears to be in decline.  She is very disoriented at night and concerned about the doors being locked.  Wobbly on her
feet.”  (Exhibit 41) (N.T. 06/03-05/20, p. 92)
18. Tina took excellent care of the Decedent from 2004 until her death in 2016.  (N.T. 06/03-05/20, p. 109-110, 223, 253)
19. George and Candy did not find out about the 2006 Will or the 2014 Codicil until the Decedent’s funeral.  (N.T. 06/03-05/20,

p.129, 151)
20. Dr. Bruce Wright, who is a psychiatrist, was qualified as an expert and he offered his opinion with a reasonable degree

to professional certainty.  Per his report (Exhibit 50) and his testimony, he was retained to review the Decedent’s medical records
and offer an opinion on five issues as follows:  

(a) Did the Decedent suffer from a weakened intellect when she executed the Will on May 11, 2006?  He responded, “yes,
specifically cognitive impairment”.  (N.T. 06/03-05/20, p. 172)

(b) Did the Decedent suffer from a weakened intellect when she executed the Codicil on June 6, 2016?  He responded,
“yes, she had significant cognitive impairment”.  (N.T. 06/03-05/20, p. 172)

(c) Would a person with the Decedent’s medical background be susceptible to undue influence by someone who was
her main caregiver in 2006 and in 2014?  He responded, “yes, because of her gradual cognitive decline and based on
information that there was a confidential relationship with her daughter”.  (N.T. 06/03-05/20, p. 1742)
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(d) Can a person with cognitive impairment appear in conversation to have normal mental functioning and understand-
ing?  He responded, “yes, absolutely”.  (N.T. 06/03-05/20, p. 175-176)

(e) Is the type of cognitive testing being administered by Dr. Balestrino on June 18, 2014, the type commonly used to
form an opinion on an issue such as mental competence to understand legal documents?  He responded, “in part they are
the type of testing used…a piece of the puzzle”, but not at all inappropriate.  (N.T. 06/03-05/20, p. 177)

21. Dr. Wright noted that the Decedent had a home visit with Dr. Balestrino on June 18, 2014 for the purpose of check-
ing the Decedent’s ears and the daughter (Tina) “would like a doctor’s statement stating that her mother is competent to
make legal decisions”.  Dr. Balestrino began to do the cognitive testing and it was aborted by Tina.  (N.T. 06/03-05/20,
p.129, 175)
22. James Lougee, who is a handyman, provided his services to the Decedent and Tina at all three properties.  He spoke with

the Decedent on a regular basis and he witnessed the Codicil.  (N.T. 06/03-05/20, p. 201, 209, 235)
23. Carol Sikov Gross, Esquire would not permit the Decedent to execute the Codicil because she did not believe that the

Decedent understood the document.  (N.T. 06/03-05/20, p.340-345)
24. The Decedent told her friend, Evangeline Beldecos, on several occasions that she wanted Tina to have the properties.

(Beldecos Deposition, p. 20)
25. Ilene Fingeret, Esquire received a telephone call from Tina in June 2014 indicating that the Decedent wanted to

change her Will.  Counsel met with the Decedent at her residence.  The Decedent told her that the South Aiken and Fifth Avenue
properties should be bequeathed to Tina and Tina should be the Executrix.  When the Decedent executed the Codicil, counsel
believed that she had testamentary capacity; however, she did not know if she had been unduly influenced.  (Fingeret
Deposition, pp. 7-36)

Discussion
A presumption of undue influence arises when the contestant has shown by clear and convincing evidence that (1) a person is

in a confidential relationship with the testator or grantor; and (2)  that person received a substantial portion of the testator’s or
grantor’s property; and (3) that the testator or grantor suffered from a weakened intellect.  Owens v. Mazzei, 847 A. 2d 700 (Pa.
Super. 2004).  
A review of the testimony convinces the Court that George and Candy have demonstrated by clear and convincing evidence that

Tina exerted undue influence over the Decedent with regard to the 2014 Codicil, but not with regard to the 2006 Will. 
There is no question that Tina and the Decedent had a confidential relationship.  Tina lived with the Decedent from 2004

until her death.  Initially, she was in the basement of the Decedent’s first floor apartment; then, at some point, she moved into
the second-floor apartment and renovated it. Tina provided daily care for the Decedent1, including meal preparation, shopping,
doctor’s appointments, etc.  Tina also took over management of the rental properties and handled the Decedent’s finances.  This
is absolutely a confidential relationship.  
There is, also, no question that Tina received a substantial benefit by the change in the 2006 Will (South Aiken property

was given to Tina) and the 2014 Codicil (Fifth Avenue property was given to Tina).  Combined, these properties are worth
several hundred thousand dollars and they are debt free, unlike the remaining Centre Avenue property on which there was
a mortgage.  
The issue of when the Decedent developed a weakened intellect is a bit more complicated.  When the Will was executed in May

2006, Tina had only lived with the Decedent for approximately two years.  By everyone’s testimony, the Decedent and Tina had a
poor relationship prior to 2004.  The Decedent had even discussed excluding Tina from any inheritance, but George and Candy
convinced her not to do so.  Once Tina took over management of the properties in early 2006, it is not unreasonable to believe that
the Decedent wanted to reward her by bequeathing the South Aiken property to her.  Even considering the opinion of Dr. Wright,
the Court is not convinced that this “strong-willed” woman, who managed rental properties by herself for several years, had a
weakened intellect in 2006 to the point that she was unduly influenced by Tina.  As such, the Court declines to invalidate the
2006 Will.  
That being said, twelve (12) years later when the Codicil was executed, the Court is rather certain that the Decedent had a weak-

ened intellect, which was subject to Tina’s undue influence for the following reasons.  First, Tina had been providing physical and
emotional care for the Decedent on a daily basis for over ten (10) years at that point.  Second, Tina acknowledged that the
Decedent’s health was declining as early as 2006 and she sent many emails thereafter expressing concerns about further declines.
Third, Tina was completely in charge of the management of the properties, including collecting rents, providing maintenance, and
renovating them.  Fourth, George and Candy only visited very occasionally, which led the Decedent to rely on Tina even more.
Fifth, Dr. Wright credibly testified that the Decedent had a weakened intellect in 2014.  Sixth, in 2014, Tina sought an opinion from
the Decedent’s treating physician that the Decedent was competent to make legal decisions; but when the Doctor began to admin-
ister cognitive tests, Tina terminated the testing and she provided a poor excuse for doing so.  Seventh, Attorney Gross, who had
prepared the 2006 Will, would not permit the Decedent to execute the Codicil because she did not believe that the Decedent under-
stood the terms, which led Tina to take the Decedent to another attorney, who had no knowledge of the situation between Tina and
the Decedent over the previous ten years.  

Based upon the foregoing, the Court issues the following Order: 

ORDER OF COURT 
AND NOW, to wit, this 24th day of August, 2020, it is hereby ORDERED as follows:  

(1) The Will executed by the Decedent on May 11, 2006 is valid; and 
(2) The Codicil executed by the Decedent on June 6, 2014 is invalid. 

BY THE COURT:
/s/O’Toole, A.J.

1 It is universally agreed that Tina provided the Decedent with excellent care.  Further, it is undisputed that George and Candy
rarely visited the Decedent in the several years prior to her death and they did not provide any of the day-to-day care for her.
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In RE: Merger of: Universal Volunteer Fire Department
into Point Breeze Volunteer Fire Association

The Association Cod, 15 Pa. C.S. §§101-9507, including The Entity Transaction Law and The Nonprofit Corporation Law—
The Uniform Trust Act, 20 Pa. C.S. §7701-7799.3—the cy pres doctrine, Restatement (Second) of Trusts §399 and
20 Pa. C.S. §7740.3 

Where granddaughter of founder of volunteer fire department bequeathed funds for same and lived on same street as fire station
and where fire department, during her lifetime, changed its corporate purpose to charity more broadly, but she did not change
her Will or limit her bequest to support fire and emergency services, and fire department was decertified an unauthorized to
provide emergency services in the same district, but continued to use its facilities for charitable purposes, cy pres did not apply
because decertification did not result in inability to provide charitable services – merger with another volunteer fire department
was approved  and would allow the merged unit to continue to provide firefighting services to the community on necessary
occasions -- the merged entity would in some way fulfill the charitable bequest.

No. 1134 of 2017, 1060 CD 2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division.
McCarthy, J.

OPINION
The Municipality of Penn Hills in Allegheny County is serviced by a number of firefighting companies. Although, in or around

2011, Penn Hills urged the consolidation of such companies, none elected to consolidate at that time. In February 2017, however,
Universal Volunteer Fire Department (hereinafter "Universal"), one of the firefighting companies which had serviced Penn Hills,
filed a Petition for Approval of the Plan of Merger of Non-Profit Corporations. Specifically, that petition proposed approval of a
jointly executed "Plan and Agreement for Merger'' dated December 27, 2016, that would result in a merged volunteer fire depart-
ment comprised of Universal and Point Breeze Volunteer Fire Association, to be known as the Point Breeze Volunteer Fire
Association, which would serve Penn Hills and surrounding communities.
A response in opposition to the petition for approval was filed on behalf of North Bessemer Volunteer Fire Department, Penn 7

Volunteer Fire Department, and Penn Hills Volunteer Fireman's Relief Association. That response asserted that Fire District 226,
the district that previously had been serviced by Universal, no longer existed as a separate district but had been consolidated with-
in the North Bessemer Volunteer Fire Department and Penn 7 Volunteer Fire Department, Districts 223 and 227, respectively, by
resolution.1 Consequently, it was asserted that no area remained within the Municipality of Penn Hills to be serviced by Universal.
Additionally, a few days earlier, on December 19, 2016, the Municipality of Penn Hills had enacted an ordinance which revoked
any and all authorizations previously granted by Penn Hills to Universal to function as a fire department or emergency service
provider for that municipality. A companion ordinance ·had consolidated the North Bessemer Volunteer Fire Department and the
Penn 7 Volunteer Fire Department and authorized that consolidated unit to provide fire department and emergency services with-
in the district formerly serviced by Universal.
Penn Hill pursued the revoked authorization of the Universal VFD as an "emergency measure immediately necessary for the

health, safety and welfare of the residents of the Municipality."2 The stated rationale of the decertification was that Universal
lacked sufficient manpower to service the community. Universal disagreed with that determination and questioned the candor of
the rationale. Universal insisted that the decertification had, instead, occurred in furtherance of a pursuit by Penn Hills to acquire
the bequest made to Universal under the will of Patricia Berg.
Following decertification, Universal returned all municipal equipment to Penn Hills but otherwise remained in existence and,

within a short time, pursued a merger with the Point Breeze department. Both Universal and Point Breeze are duly organized
Pennsylvania non-profit corporations and 501(c)(3) tax exempt charitable corporations. The Point Breeze Department is familiar
with the call area that had been served by Universal and has previously responded to calls within that area. The proposed merger
would result in a shared utilization of Universal buildings and grounds, including real property located at 2240 Main Street Penn
Hills. That property which is improved by a fire station and community center, is utilized for events such as Boy Scout and Girl
Scout meetings as well as non-profit organization and community service functions. Universal additionally holds a long-term lease
on real property located at Universal Memorial Park. The cost of acquisition and maintenance of real property, as well as the
incidental costs of property and fire insurance, utility service and improvements, have been borne by Universal without contribu-
tion from Penn Hills.
Universal has also borne the costs of vehicle purchases and firefighter stipends. The vehicles and equipment that are used in

providing emergency and firefighting service as well as other personalty are owned by Universal. Although Universal had in the
past received an annual donation from Penn Hills that donation was not applied toward asset acquisition or maintenance. Penn
Hills had not made any donation to Universal since April 2015; the donation at that time was in the amount of $42,000.00.
Petitioner Universal was first incorporated by order of the Orphans' Court of Allegheny County on October 24, 1930. As set forth

in the original application for incorporation, the stated purpose of Universal was:
[T]he support of fire engine, hook and ladder, hose, and all other equipment of a like and similar nature for the
control of fire.

That 1930 application additionally provided that, as to the ownership and use of funds and assets of Universal:

Fees and dues, as well as money derived from all other sources shall be applied to promote the purpose for which the
corporation is formed.

Article II of the constitution and bylaws of Universal further described its purpose as follows:

.. . to preserve life and property and render assistance to any emergency which may arise in the Municipality of Penn
Hills, and vicinity.

In December 2010, Universal filed an amended statement of purpose with the Pennsylvania Department of State, Corporation
Bureau. That amendment provided, in pertinent part:

Amendment 2: The place in this state where the principal office of the Corporation is to be located is IN3 the
Municipality of Penn Hills, County of Allegheny;
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Amendment 3: Said corporation is organized exclusively for charitable, religious, educational, and scientific purposes,
including, for such purposes, the making of distributions to organizations that qualify as exempt organizations under
section 501(c)(3) of the Internal Revenue Code, or the corresponding section of any future federal tax code.

Among the founding members of Universal was the grandfather of Patricia Berg, John Baine. A matter affected by this dispute
is a testamentary bequest made by Ms. Berg in memory of her grandfather. The bequest, which is set forth at Paragraph Fifth c.,
of the last will and testament of Ms. Berg, states:

I give and bequeath ten percent (10%) to THE UNNERSAL VOLUNTEER FIRE DEPARTMENT (PENN HILLS NO.
6), 2240 Main Street, municipality of Penn Hills, Allegheny County, Pennsylvania, in memory of my grandfather, John
W. Baine.

The Commonwealth of Pennsylvania, asserting its standing to appear and be heard in any matter involving a charity,4 filed an
"Objection to Petition for Approval of Merger of Non-Profit Corporations".

Upon review of all that had been presented by way of pleading and argument, it was held that:

1. The pending petition for the merger between Universal Volunteer Fire Department and Point Breeze Fire
Association is granted.

2. The doctrine of cy pres does not apply in this case.

North Bessemer Volunteer Fire Department and Penn 7 Volunteer Fire Department timely appealed, contending that this court's
finding was in error for three reasons:

1. By holding that the doctrine of cy pres does not apply in this case in light of the fact that the merged depart-
ment will not have full legal authority to carry out Universal Volunteer Fire Department's stated purpose "to preserve
life and property and render assistance to emergencies which may arise in the Municipality of Penn Hills";
2. By holding that the doctrine of cy pres does not apply in this case so long as the merged departments "will
remain functional in some capacity locally'' and capable of providing "a community function beyond firefighting" in
the fire district previously served by Universal Volunteer Fire Department, even though the merged departments lack
full authority to carry out Universal Volunteer fire Departments' stated purpose; and

3. The Orphans Court committed an error of law by applying the principles in In re Cohen, 2018 Pa. Super.
138, 188 A.3 1209 (2018) in which the Superior Court affirmed the lower court's application of the cy pres doctrine
to allow an institution that would most nearly approximate the intention of the donor by continuing the activities and
purposes of the bequest within the community served by the original beneficiary. In this case, the institutions with
the means and lawful authority to continue the activities of fire control and emergency services in the community
previously served by the original beneficiary are the Appellants.

1. In the first matter complained of on appeal, appellants argue that, inasmuch as Universal is no longer designated as the
first responder for Universal Fire District 226, the district within which Universal historically had operated, the intent of the Berg
bequest would not be met by a distribution to Universal. Appellants contend that the intent of Berg bequest would best be served
by distribution of the bequest to the Penn 7 and North Bessemer fire departments. Since the December 2016 decertification of the
Universal Volunteer Fire Department, Penn 7 and North Bessemer have served the former Universal Fire District.
The doctrine of cy pres directs that a charitable bequest be construed in a manner which, as nearly as possible, gives effect to

the apparent intent of the testatrix. Appellants Hills submit that the manifest intent of the Berg bequest was to lend assistance to
the funding of necessary firefighting services for the former Universal Fire District. Consistent with that contention, Penn 7 has
stated that any portion of the bequest awarded to it would be applied to replace a fire rescue truck and other firefighting equip-
ment. Similarly, North Bessemer has stated that any monies awarded to it would be applied toward the re;:placement of an out-
dated rescue/pumper and the purchase of rescue and firefighting equipment.
The assertions made on behalf of Penn 7 and Bessemer to the effect those departments intend to apply any funds received from

the Berg bequest toward the purchase of fire equipment does not necessarily enhance their position over that of Universal for
purposes of conforming to the likely intent of the testatrix. Universal is not a defunct entity. It remains an extant non-profit
corporation which continues to own and maintain facilities that serve the public in the former Universal district. Penn Hills
and the intervening fire companies neither provide nor propose to provide similar facility access or functions apart from fire-
fighting within that district.
Ms. Berg had resided in the Universal district until her death. In fact, she had resided on the same street as the Universal fire

station. Given that context, the observation by Universal that it has historically served a community function beyond firefighting
and presently remains and is capable and willing to continue such functions suggests that the original intent of the testatrix would
not be frustrated by awarding the bequest to the merged companies of Universal and Point Breeze.
Importantly, the objective of Universal and Point Breeze is to continue the function of firefighting. Should a merger occur

through which Universal provides firefighting services in conjunction with Point Breeze, a portion of the firefighting component
of Universal would remain, even if that merged department were not the primary department to serve the Universal district. Point
Breeze is acknowledged to be a competent department with well-trained membership and a chief who is a state-wide instructor.
There are no municipal rules that require firefighters to reside in the districts which they service or even within the munici-

pality of Penn Hills. Nothing would preclude the eventuality of the merged firefighting unit of Universal and Point Breeze
servicing the former Universal district on necessary occasions.
In asserting that it was error to conclude that the cy pres doctrine does not apply in this case in light of the fact that Universal

Volunteer Fire Department's stated purpose "to preserve Department's department life and property and render assistance" has
been restricted, Appellants assume that the decedent intended that her bequest would remain valid only if the firefighting
functions of Universal remained precisely as they bad been,
A reduction in the availability of competent firefighters in any single district, including the Universal district, and the realignment
or merger of departments to address manpower needs or other events was, however, a foreseeable event at the time of drafting the
bequest and during the lifetime of Ms. Berg. Yet, the testamentary bequest of Ms. Berg remained unaltered during her lifetime.
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2. The second matter complained of on appeal contends that it was error to hold that, based upon a determination that
Universal ''will remain functional in some capacity locally'' and capable of providing "a community function beyond firefighting",
the doctrine of cy pres should not apply in this case. To the extent that Appellants assert that it would be error for the court to find
that any continuing function of Universal within the district previously served by Universal Volunteer Fire Department would
serve to preclude application of the cy pres doctrine, Appellants are correct. The finding was, however, that, in addition to fire-
fighting, Universal provided services and functions that enhanced its local presence and distinguished Universal from Appellants.
3, The third matter complained of on appeal asserts that it was error to apply the analysis set forth in In re Cohen, 2018 PA

Super 138 (2018) to the case at hand. In Cohen, our Superior Court stated:

...Bible Church's position that CKCF is not the appropriate cy pres beneficiary of the Cohen Trust rests upon a
simple syllogism: Mr. Cohen intended to benefit a hospital when he created the Cohen Trust, and "CKCF is not a
hospital and is not even like a hospital." Bible Church's Brief at 19 (emphasis in original). Bible Church also submits
that "there are at least two non-profit hospitals serving the Delaware County community -- Riddle Memorial Hospital
and Mercy Fitzgerald Hospital." Id. (citing N.T., 8/7/17, at 21, 38). Therefore, Bible Church concludes, CKCF cannot
be the cy pres beneficiary.

We acknowledge that Mr. Cohen expressly intended to benefit a hospital located in Chester; however, that is not
the inquiry before us. At issue is the question: Upon what institution would Mr. Cohen have bestowed the benefit of
his benevolence had he known that Chester Hospital failed in its charitable purpose? Elkins, 32 A.3d at 778. To answer
that question, we must examine Mr. Cohen's intent in disposing of his assets.

When interpreting a trust agreement, the intent of the settlor is paramount, and if that intent is not contrary to
law, it must prevail. Shoemaker, 115 A.3d at 355 (quoting Estate of Nesbitt, 438 Pa. Super. 365, 652 A.2d 855, 857
(1995). In order to ascertain the intent of the settlor, the court must examine: "(a) all the language contained in the
four corners of the instrument(;] (b) the distribution scheme[;] (c) the circumstances surrounding the testator or
settlor at the time the will was made or the trust was created[;] and (d) the existing facts." In re Scheidmantel, 868
A.2d 464, 488 (Pa. Super. 2005) (internal punctuation and citations omitted). "Furthermore, charitable trusts are
favorites of the law because they are in relief of the public burden, and a gift, even for a specific charitable purpose,
should be liberally construed whenever reasonably possible." Nesbitt, 652 A.2d at 857.

At issue is the question: Upon what institution would Mr. Cohen have bestowed the benefit of his benevolence had he known
that Chester Hospital failed in its charitable purpose? In this case, the Petitioners noted that the original Universal Volunteer Fire
Department charter contains the name not only of the decedent's grandfather, in whose memory the bequest was made, but also
three (3) other Berg family members. That would seem to lend support as well to the argument that the bequest in this matter was
intended to assure Universal a continued presence within the original Universal district. As stated in the order entered in this case,
the charitable purpose of the Berg bequest has not been rendered unlawful, impracticable or wasteful by reason either of the
decertification of the Universal Volunteer Fire Department or Universal having been supplanted within District 226 by North
Bessemer Volunteer Fire Department and Penn 7 Volunteer Fire Department. This court determined that the dominant purpose of
the trust established by the testatrix would not be served by awarding the bequest to a remote fire department that is presently
assigned to service the district.

BY THE COURT:
/s/McCarthy, J.

1 Resolution No. 2016-71
2 Ordinance 2016-2493
3 Capitalization in original.
4 Commonwealth of Pennsylvania v. Citizens Alliance for Better Neighborhoods, Inc., 983 A 2d 1274 (Pa Cmwlth 2009); Pa R.C.P. 235)
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Appellants Penn 7 Volunteer Fire Department (Penn 7) and North Bessemer Volunteer Fire Department (North Bessemer)

appeal the July 10, 2019 order of the Court of Common Pleas of Allegheny County, Orphans' Court Division (Orphans' Court),1 which
approved the merger of Appellees Universal Volunteer Fire Department (Universal) and Point Breeze Volunteer Fire Association
(Point Breeze).2 We affirm.



april 9 ,  2021 page 67

I. BACKGROUND
Universal is a fire department incorporated in October 1930. (Reproduced Record (R.R.) at 199a.) Universal 's original appli-

cation for incorporation stated that the purpose of the department was "[t]o support the fire engine, hook and ladder, hose, and all
other equipment of a like and similar nature for the control of fires." (R.R. at 258a.) The original application for incorporation also
provided that ownership and use of funds and assets through "[f]ees and dues, as well as money derived from all other sources
shall be applied to promote the purpose for which the corporation is formed." (Id.) Universal's constitution and bylaws further
described its purpose as to "preserve life and property and render assistance to any emergency which may arise in the Municipality
of Penn Hills [(Municipality)], and vicinity." (R.R. at 80a.) Universal amended its statement of purpose in December 2010, in
relevant part, to provide:

Amendment 2: The place in this state where the principal office of the Corporation is to be located is [in] the
Municipality of Penn Hills, County of Allegheny; and 

Amendment 3: Said corporation is organized exclusively for charitable, religious, educational, and scientific purposes,
including, for such purposes, the making of distributions to organizations that qualify as exempt organizations under
section 501(c)(3) of the Internal Revenue Code,[3] or the corresponding section of any future federal tax code.

(R.R. at 96a.)

Universal, in terms of assets and funding, holds a long-term lease on real property located at Universal Memorial Park m the
Municipality. (R.R. at 115a-117a.) Universal purchased its vehicles and equipment and provided firefighter stipends out of its
funds. (R.R. at 203a.) Until April 2015, Universal received an annual donation from the Municipality in the amount of $42,000.00,
but Universal did not apply the funds toward asset acquisition or maintenance. (R.R. at 202a-204a.) Universal is one of numerous
fire companies in or near the Municipality. (R.R. at 608a, 609a.)
In March 1927, three years prior to Universal's incorporation, Point Breeze incorporated as a fire department. (R.R. at 547a.)

Point Breeze's original application for incorporation stated that the purpose of the department was "[t]o support the fire engine,
hook and ladder, hose, and all other equipment of a like and similar nature for the control of fires." (Id.) The original application
for incorporation also provided that ownership and use of funds and assets of Point Breeze through "[f]ees and dues, as well as
money derived from all other sources shall be applied to promote the purpose for which the corporation is formed." (Id.) Point
Breeze amended its articles of incorporation in February 2010, in relevant part, to provide:

Eleventh: Said organization is organized exclusively for charitable, religious, educational and scientific purposes,
including, for such purposes, the making and distributions to organizations that qualify as exempt organizations under
section 50 I (c)(3) of the Internal Revenue Code, or corresponding section of any future tax code.

(R.R. at 146a.) Point Breeze's constitution and bylaws further provided that its purpose "shall be for the prevention of fires and the
preservation of life and property during fires or any other public menaces that occur in the Municipality of Penn Hills or in the
vicinity of said Municipality." (R.R. at 150a.)
Patricia Berg, a former resident of the Municipality, lived on the same street as Universal's fire station. (R.R. at 519a, 629a.)

Among the founding members of Universal was John Baine, the grandfather of Patricia Berg. (R.R. at 638a.) Three other family
members were also listed in the original chatter. (Id.) Patricia Berg's Last Will and Testament, dated August 14, 2015, provided the
following bequest (Berg Bequest):

I give and bequeath ten per cent (10%) to the Universal Volunteer Fire Department (Penn Hills No. 6), 2240 Main
Street, Municipality of Penn Hills, Allegheny County, Pennsylvania, in memory of my grandfather, John W. Baine.

(R.R. at 611a, 638a.) After Patricia Berg's death on September 15, 2015, her Last Will and Testament was probated at the Court of
Common Pleas of Allegheny County, Wills/Orphans' Court Division docket number 02-15-05967. (R.R. at 519a.) On June 1, 2017,
the Honorable Michael E. McCarthy entered an order, holding, inter alia, that the Municipality was the proper party to receive the
distribution to Universal and directing the Municipality to hold the fonds in a segregated account until further order of the Court.
(R.R. at 611a.) The Municipality received a distribution from the Estate of Patricia Berg in the amount of $360,660.83 and is hold-
ing said funds in a segregated account. (R.R.at 610a, 611a.) The monies associated with the Berg Bequest to Universal are more
than $600,000.00. (R.R. at 209a.)
In December 2016, Universal and Point Breeze signed a plan of agreement and merger. (R.R. at 9a-16a.) Under the terms of

the agreement, Universal would merge with Point Breeze "to unify as one corporate entity maximizing resources and to improve
community service for emergency services within the communities." (R.R. at 9a.) Further, Universal would transfer all assets and
liabilities to Point Breeze as the surviving corporation. (Id.)
On December 19, 2016, while Universal and Point Breeze were planning their merger, the Municipality adopted and approved

two resolutions and one ordinance. (R.R. at 29a-32a.) The Municipality's Resolution Number 2016-071 provided:

The North Bessemer Volunteer Fire Department Station 22 and Penn 7 Volunteer Fire Department Station 227 is [sic]
hereby authorized to provide such services to the citizens of the Universal 226 Fire District as may be necessary for
the protection of property and persons situated therein, which include, by way of example and not of limitation, the
extinguishment and prevention of loss of life and properly from fire, automobile accidents, medical emergencies,
hazardous materials incident, and other dangerous situations.

(R.R. at 31a.) The Municipality's Resolution Number 2016-072 provided:

The Municipality of Penn Hills hereby revokes any and all authorizations granted to the Universal Volunteer Fire
Department Station 226 to operate as a fire department and/or emergency service provider for the Municipality of
Penn Hills. This is to include [e]ngage [sic] in any type of drill, training, ceremony, and fund raising.

(R.R. at 32a.) The Municipality's Ordinance Number 2016-2493, deeming the actions necessary "for the purpose of promoting the
health, safety, and general welfare of the Municipality," decertified Universal as a fire protection and emergency services provider
and appointed North Bessemer and Penn 7 as the fire protection and emergency service providers for Universal 's Fire District
226. (R.R. at 29a.)



page 68 volume 169  no.  8

The Municipality notified the Allegheny County Department of Emergency Services of the ordinance and resolutions on
December 20, 2016, and advised it that the Municipality would no longer be covering Universal with workers' compensation
and vehicle insurance. (R.R. at 33a.) Universal, following decertification, returned all municipal equipment to the
Municipality but otherwise remained in existence. (Orphans' Court Order at 5.) Universal did not appeal or contest the
ordinance. (R.R. at 607a.)
Universal and Point Breeze filed a petition with the Orphans' Court for the "Approval of the Plan of Merger" on February 23,

2017, seeking approval from the Orphans' Court to merge and create a surviving corporation-Point Breeze Volunteer Fire
Association-and "to become one Fire Company providing services to those same municipal jurisdictions and fire districts as prior
to the [m]erger." (R.R. at 6a.) Universal and Point Breeze attached to the petition for merger their executed agreement and plan
of merger; a statement of merger filed with the Department of State, Bureau of Corporations and Charitable Organizations; and a
letter dated January 9, 2017, addressed to the OAG, informing it of the proposed merger. (R.R. at 1a-22a.) Universal copied the
Municipality on the letter. (R.R. at 22a.)
The Municipality filed a response in opposition to the petition for merger, citing Universal's decertification and the subsequent

certification of North Bessemer and Penn 7 to provide fire and emergency services in Universal 's former fire district. (R.R. at
26a.) The Municipality also asserted that the OAG had not provided a letter of "no objection," and the time period for action by the
OAG had not expired. (R.R. at 27a.)
North Bessemer, Penn 7, and Penn Hills Volunteer Fireman's Relief Association (Relief Association) filed an objection to the

merger of Universal and Point Breeze, asserting that, due to the decertification of Universal and the provision of fire and emer-
gency services by North Bessemer and Penn 7 to the fire district previously serviced by Universal, "the assets of [Universal] would
be distributed to the volunteer fire departments that are responding to fire and emergency calls in [Universal's] district, i.e., [North
Bessemer] and [Penn 7)" pursuant to the doctrine of cy pres. (R.R. at 54a, 55a; (Original Record (O.R.), Item No. 5 at 3-4.) They
asserted that, prior to the decertification, Universal "received relief funds to purchase equipment and it owns substantial assets[,]
all of which may be the subject of an action under the legal principle known as '[c]y [p]res.'" (R.R. at 54a; O.R., Item No. 5 at 3.)
North Bessemer, Penn 7, and the Relief Association requested that the Orphans' Court deny the petition for merger, require
Universal to account for its assets, distribute those assets to North Bessemer and Penn 7, and require Universal to account to the
Relief Association for the use of funds that were provided to Universal to purchase firefighting and emergency services equipment.
(R.R. at 55a.) 
Universal filed preliminary objections to the objection, asserting that North Bessemer, Penn 7, the Relief Association, and the

Municipality lack standing in this matter. (R.R. at 62a-73a.) Universal also asserted that the doctrine of cy pres does not apply to
the petition for merger, but, unlike the objection to merger, it related the doctrine specifically to the Berg Bequest. (R.R. at 72a,
73a.) North Bessemer, Penn 7, and the Relief Association responded, noting that the Berg Bequest "was reported to the audit judge
as being subject to adjudication under the doctrine of cy pres." (R.R. at I 72a.) North Bessemer, Penn 7, and the Relief Association
clarified that they do not object to the merger of Universal with Point Breeze. (R.R. at I 73a.) Rather, they object to the terms of
the merger. (Id.) They contend that, because North Bessemer and Penn 7 now fulfill the charitable purposes of Universal (as stated
in its Constitution and Bylaws) to respond to fires and emergencies within the Universal district, under the doctrine of cy pres, the
real and personal property of Universal should be divided between Penn 7 and North Bessemer because they are fulfilling the
charitable purpose Universal can no longer perform. (Id.) Further, they submit that the Relief Association has funded the purchase
of much of the personal property owned by Universal and this property should be divided between Penn 7 and North Bessemer or
returned to the Relief Association. (Id.)
Thereafter, North Bessemer and Penn 7 filed a motion for protective order, in which they averred that the matter involves the

resolution of the petition for merger and the disposition of approximately $350,000 as a result of the Berg Bequest, as well as real
property and other personal property owned by Universal, which they contend are subject to the cy pres doctrine. (O.R., Item No.
13 at I.) It does not appear that the Orphans' Court ever ruled on the motion, although it appears that the issue may have been
resolved during a status conference addressing a variety of matters related to the case.
Ultimately, by opinion and order dated July 10, 2019, the Orphans' Court granted the petition for merger of Universal and Point

Breeze. (Orphans' Court Order at 10.) In its opinion, the Orphans' Court described Universal's incorporation and its charitable
purpose over time, the Berg family's historical relationship with Universal, the Berg Bequest, and the decertification of Universal.
The Orphans' Court noted that, "[f]ollowing decertification, Universal returned all municipal equipment to [the Municipality] but
otherwise remained in existence and, within a short time, pursued a merger with . . . Point Breeze." (Orphans' Court Op. at 5.) As
to the proposed merger and Universal's assets, the Orphans' Court wrote:

Both Universal and Point Breeze are duly organized Pennsylvania non[]profit corporations and 501(c)(3) tax
exempt charitable corporations. [Point Breeze] is familiar with the call area served by Universal and has previously
responded to calls within that area. If effected, the proposed merger would result in a shared utilization of
Universal buildings and grounds, including a real property located at 2240 Main Street[,] Penn Hills, which is
improved by a fire station and sometimes utilized as a community center for such regular events as Boy Scout and
Girl Scout meetings as well as non[)profit organization and community service functions. Universal also holds a
long-term lease on real property located at Universal Memorial Park. The cost of acquisition and maintenance of
real property, as well as the incidental costs of property and fire insurance, utility service and improvements, have
been borne by Universal without contribution from [the Municipality]. Universal has similarly borne the costs of
vehicle purchases and firefighter stipends.

Vehicles and equipment that are used in providing emergency and firefighting service as well as other personalty are
owned by Universal. Although Universal had received an annual donation from [the Municipality], most recently in
the amount of $42,000.00, that donation was not applied toward asset acquisition or maintenance. The most recent
donation by [the Municipality] had been made in April 2015.

The record does not support any present claim by [the Municipality] to a beneficial interest in assets held by
Universal. See, e.g., Williams Twp. Bd. of Supervisors v. Williams Twp. Emergency Co., Inc., 986 A.2d 914, 921 (Pa.
Cmwlth. 2009). Nor would any past contributions by [the Municipality] to Universal necessarily provide the [M]unic-
ipality with any derivative interest in the Berg [B]equest.
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[The Municipality] and the intervening parties contend, however, that, inasmuch as Universal is no longer designated
as the first responder for [the former] Universal [f]ire [d]istrict ... , the intent of the Berg [B]equest would not be met
by a distribution to Universal. Rather, according to [the Municipality], ... the intent of[the] Berg [B]equest would best
be served by distribution of the bequest to ... Penn 7 and North Bessemer Since the December 2016 decertification of
[Universal], Penn 7 and North Bessemer have served the former Universal [f]ire [d]istrict. In making those assertions,
[the Municipality] relies upon on [sic] the doctrine of cy pres. That doctrine directs that a charitable bequest be
construed in a manner which, as nearly as possible, gives effect to the apparent intent of the testatrix.
….

The assertions made on behalf of Penn 7 and [North] Bessemer to the effect [that] those departments intend to apply
any funds received from the Berg [B]equest toward the purchase of fire equipment does not necessarily enhance their
position over that of Universal for purposes of conforming to the likely intent of the testatrix. A difficulty with the cy
pres argument that is urged in this case is that Universal is not a defunct entity. It remains an extant non[]profit
corporation which continues to own and maintain facilities that serve the public in the former Universal district. [The
Municipality] and the intervening fire companies neither provide nor propose to provide similar facility access or
functions apart from firefighting within that district. Ms. Berg had resided in the Universal district until her death. In
fact, she had resided on the same street as the Universal fire station. Given that context, the observation by Universal
that it has historically served a community function beyond firefighting and presently remains and is capable and
willing to continue such functions suggests that the original intent of the testatrix would not be frustrated by award-
ing the bequest to the merged companies of Universal and Point Breeze.

Further, a current objective of Universal is to merge with Point Breeze in order to continue firefighting functions.
Should a merger occur through which Universal provides firefighting services in conjunction with Point Breeze,
a portion of the firefighting component of Universal would remain, even if that merged department were not the
primary department to serve the Universal district. Point Breeze is acknowledged to be a competent department
with well-trained membership and a chief who is a state instructor. In fact, there are no municipal rules that
require firefighters to reside in the districts which they service or even within the [Municipality]. Nothing would
preclude the eventuality of the merged firefighting unit of Universal and Point Breeze servicing the former
Universal district on necessary occasions.
….

Petitioners note that the original [Universal] charter contains the name not only of the decedent's grandfather, in
whose memory the bequest was made, but also three (3) other Berg family members. That would seem to lend
support as well to the argument that the bequest in this matter was intended to assure Universal a continued
presence within the original Universal district. Because Universal presently continues to exist and will remain
functional in some capacity locally, the result consistent with the testamentary intent would be to award the Berg
[B]equest to that entity. The charitable purpose of the Berg [B]equest has not been rendered unlawful, imprac-
ticable or wastefl.il by reason either of the decertification of [Universal] or Universal having been supplanted
within [its former fire district] by [North Bessemer] and [Penn 7].

(Orphans' Court Op. at 5-9.) The Orphans' Court concluded by issuing an order granting the petition for merger and concluding
that "[t]he doctrine of cy pres does not apply in this case." (Orphans' Court Order.) North Bessemer and Penn 7 appealed the
Orphans' Court's order.

II. ISSUES
On appeal,4 North Bessemer and Penn 7 argue that the Orphans' Court, in granting the petition for merger, erred in concluding

that the doctrine of cy pres did not apply to the case. Universal and Point Breeze counter that the Orphans' Court's decision was
appropriate. 

III. DISCUSSION
As we turn to the merits of the matter now before us, it is helpful to understand the relevant statutory framework. The

Associations Code, 15 Pa. C.S. §§ 101-9507, applies to every association incorporated within the Commonwealth, including not-
for-profit corporations. 15 Pa. C.S. §§ 101, 102. The Entity Transaction Law, set forth in Chapter 3 of the Associations Code, 15 Pa.
C.S. §§ 311-376, includes provisions pertaining to the merger of associations. The Nonprofit Corporation Law of 1988 (Nonprofit
Law), 15 Pa. C.S. §§ 5101-6146, also included within the Associations Code, sets forth specific provisions pertaining to nonprofit
corporations. Finally, the Uniform Trust Act (Trust Act), 20 Pa. C.S. §§ 7701-7799.3, applies, in part, to charitable trusts.
The Entity Transaction Law allows for domestic associations to merge with one another to form a surviving association. 15 Pa.

C.S. § 33 I(a)(I). Most relevant to this matter, Section 314 of the Entity Transaction Law, 15 Pa. C.S. § 314, addresses charitable
assets and bequests contained in a will. It provides, in part:

(c) Charitable assets.--Property held for a charitable purpose under the laws of this Commonwealth by a
domestic or foreign association immediately before a transaction under this chapter becomes effective may not, as a
result of the transaction, be diverted from the objects for which it was donated, granted, devised, or otherwise trans-
ferred unless, to the extent required by or pursuant to the laws of this Commonwealth concerning cy pres or other
laws dealing with nondiversion of charitable assets, the domestic or foreign association obtains an appropriate order
of a court of competent jurisdiction specifying the disposition of the property.

(d) Preservation of transfers.--Subject to subsection (c) and [S]ection 5550 [of the Nonprofit Law, 15 Pa. C.S. §
5550,] (relating to devises, bequests and gifts after certain fundamental changes), a bequest, devise, gift, grant or
promise contained in a will or other instrument of donation, subscription or conveyance that is made to:

(1) a merging association that is not the surviving association and that takes effect or remains payable after 
the merger inures to the surviving association....

15 Pa. C.S. § 314.
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Similarly, Section 5547 of the Nonprofit Law, 15 Pa. C.S. § 5547, pertaining to authority to take and hold trust property, provides:

(a) General  rule.--Every  nonprofit  corporation incorporated for a charitable purpose or purposes may take,
receive and hold such real and personal property as may be given, devised to, or otherwise vested in such corpora-
tion, in trust, for the purpose or purposes set forth in its articles....

(b) Nondiversion of certain properly.--Property committed to charitable purposes shall not, by any proceeding
under Chapter 59 (relating to fundamental changes) or otherwise, be diverted from the objects to which it was
donated, granted or devised, unless and until the board of directors or other body obtains from the court an order
under 20 Pa. C.S. Ch. 77 (relating to trusts) specifying the disposition of the property.

Section 5550 of the Nonprofit Corporation Law, which is referenced by Section 314(d) of the Entity Transaction Law, provides:

A devise, bequest or gift to be effective in the future, in trust or otherwise, to or for a nonprofit corporation which has:

(1) changed its purposes; 
(2) sold, leased away or exchanged all or substantially all its property and assets;
(3) been converted into a business corporation;
(4) become a party to a consolidation or a division;
(5) become a party to a merger which it did not survive; or
(6) been dissolved; 

after the execution of the document containing the devise, bequest or gift and before the nonprofit corporation acquires
a vested interest in the devise, bequest or gift shall be effective only as a court having jurisdiction over the assets may
order under 20 Pa. C.S. Ch. 77 (relating to trusts) or other applicable provisions of law.

As to whether the Orphans' Court erred in failing to apply the cy pres doctrine, Pennsylvania has adopted the Restatement
(Second) of Trusts § 399 as the expression of the doctrine of cy pres in the Commonwealth. Section 399 provides as follows:

If property is given in trust to be applied to a particular charitable purpose, and it is or becomes impossible or imprac-
ticable or illegal to carry out the particular purpose, and if the settlor manifested a more general intention to devote
the property to charitable purposes, the trust will not fail but the court will direct the application of the property to
some charitable purpose which falls within the general charitable intention of the settlor.

Restatement (Second) of Trusts at§ 399. The Pennsylvania General Assembly has codified application of the cy pres doctrine in
Section 7740.03 of the Trust Act, 20 Pa. C.S. § 7740.3, as follows:

(a) General rule--Except as otherwise provided in subsection (b), if a particular charitable purpose becomes
unlawful, impracticable or wasteful:

(1) the trust does not fail, in whole or in part;

(2) the trust property does not revert to the settlor or the settlor's successors in interest; and

(3) the court shall apply cy pres to fulfill as nearly as possible the settlor's charitable intention, whether it be
general or specific.

(b) Exception.--A provision in the terms of a charitable trust that would result in distribution of the trust
property to a noncharitable beneficiary prevails over the power of the court under subsection (a) to apply cy pres.

The Comment to Section 7740.3 provides that "(t]he doctrine of cy pres is applied not only to trusts, but also to other types
of charitable dispositions, including those to charitable corporations." 20 Pa. C.S. § 7740.3, Comment. Thus, under the cy pres
doctrine as set forth in Section 7740.3 of the Trust Act, when a charitable bequest to a nonprofit corporation "becomes unlaw-
ful, impracticable, or wasteful," the bequest shall be construed in a manner which, as nearly as possible, gives effect to the
apparent intent of the testatrix.
In their objection to the petition for merger, North Bessemer and Penn 7 argued that, because they now fulfill the charitable

purposes of Universal (as stated in its Constitution and Bylaws) to respond to fires and emergencies within the Universal district,
under the doctrine of cy pres, the real and personal property of Universal should be divided between Penn 7 and North Bessemer
given that they are fulfilling the charitable purpose Universal can no longer perform. Throughout the course of the litigation, they
have maintained that general theme with a slight twist  they now focus their argument on the Berg Bequest, contending that the cy
pres doctrine prevents that particular bequest from being distributed to Universal. Not only do they dispute that the bequest may
be distributed to Universal, they contend that it should be distributed to them in Universal's stead.
As noted above, Patricia Berg's Last Will and Testament included a bequest of "ten per cent (10%) to ... Universal ... in memory

of [her] grandfather." (R.R. at 611a, 638a.) Universal and Point Breeze argue that the clear language of the Berg Bequest provides
reasonable certainty that her intent was to provide Universal-i.e., the nonprofit entity-with financial resources. North Bessemer
and Penn 7, however, argue that the intent of the Berg Bequest was to benefit the citizens in the Universal fire district. They
contend that because the Municipality decertified Universal, thereby prohibiting it from providing fire and emergency services to
the Universal fire district, Universal is no longer able to meet the particular charitable purpose of the Berg Bequest. Consequently,
North Bessemer and Penn 7 argue that the Orphans' Court should have applied the doctrine of cy pres.6 North Bessemer's and Penn
7's argument, however, is misplaced in that it is premised on two misapprehensions: (1) that Universal' s decertification to provide
fire and emergency services to the Municipality and its citizens resulted in an inability to provide charitable services; and (2) that
Universal 's merger with Point Breeze would in some way not fulfill the terms of the Berg Bequest.
In In re Independent Fire Company No. 1 (Pa. Cmwlth., No. 1489 C.D. 2018, filed February 5, 2020) (Independent), we affirmed

an order of the Court of Common Pleas of Lycoming County, denying a petition filed by the OAG. Through the petition, the OAG
sought a rule to show cause why Independent Fire Company No. 1 (Independent), a volunteer fire company, should not be invol-
untarily dissolved and its assets distributed pursuant to the cy pres doctrine, given that the municipality in which it operated had
decertified it. On appeal to this Court, the OAG dropped its pursuit of a voluntary dissolution. At issue before us was "whether the
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[OAG], without obtaining an order of involuntary dissolution under the Nonprofit Law, may acquire and transfer all the general
assets of an operating, non-defunct charitable nonprofit corporation to another nonprofit pursuant to the cy pres doctrine as
codified in the Trust Act." Independent, slip op. at 1.
In Independent, the OAG, relying on the Comment to Section 7740.3 of the Trust Act and Section 5547 of the Nonprofit Law,

"maintain[ed] that all of the assets of Independent are held in trust to further its charitable purpose, as stated in the articles
of incorporation." Id. at 6. The OAG "posit[cd] that once Independent ceased fighting fires ... , its charitable purpose was
extinguished." Id. Independent countered "that it is a volunteer fire company," the municipality "is not responsible for its
debts or liabilities and docs not exercise any financial control over it," and, "despite its decertification, it ... is not defunct or
obsolete." Id. In support of the continuing viability, Independent noted that "it has over $700,000.00 in assets and continues
to remain a functioning nonprofit corporation that retains members, holds meetings, maintains minutes, pays bills, files
taxes, maintains its real estate and equipment, enters into contracts, engages in charitable' community activities, and responds
to multiple emergency calls." Id.

With regard to the notion that Independent was somehow defunct as a result of its decertification, relying upon our decision in
Lacey Park Volunteer Fire Company No. 1 v. Board of Supervisors of Warminster Township, 365 A.2d 880 (Pa. Cmwlth. 1976), we
reasoned:

[A]lthough the [municipality] may have lawfully decertified Independent from fighting fires within its borders,
Independent nonetheless retains exclusive ownership of the real and personal property that it possesses and, in
general, has the legal authority to decide the future of its assets and status as a charitable nonprofit corporation,
e.g., whether it desires to dissolve voluntarily or merge with another firefighting company. In other words, the fact
that the [municipality] enacted the [o]rdinance [decertifying Independent] does not result in the destruction or
cessation of Independent as a nonprofit corporation. After all, pursuant to Section 5502(a)(I) of the Nonprofit Law,
a nonprofit corporation, with certain exceptions, is bestowed with "perpetual succession by its corporate name." 15 Pa.
C.S. § 5502(a)(I).

Id. at 9. Based upon this reasoning, we reject North Bessemer's and Penn 7's assertion that Universal's decertification to provide
fire and emergency services to the Municipality and its citizens resulted in an inability to provide charitable services, thereby
triggering the cy pres doctrine.
Furthermore, we agree with the Orphans' Court that the charitable purpose of the Berg Bequest has not been thwarted by the

decertification of Universal and its proposed merger with Point Breeze. Patricia Berg executed her Last Will and Testament five
years after Universal amended its constitution and bylaws to move from a somewhat limited stated purpose of providing
emergency services within the Municipality to add a broader purpose of supporting charitable, religious, educational and
scientific purposes. Moreover, the Last Will and Testament does not in any way qualify the bequest- i.e., it does not limit
the bequest to support fire and emergency services. Universal, despite its decertification, continues to use its facilities for
charitable purposes, including as a community center for such regular events as Boy Scout and Girl Scout meetings, as well
as nonprofit organization and community service functions. Moreover, the proposed merger of Universal with Point Breeze,
which Universal is entitled to pursue, would allow Universal to continue firefighting functions, and, therefore, as the Orphans'
Court noted, "a portion of the firefighting component of Universal would remain, even if that merged department were [sic] not the
primary department to serve the Universal district." (Orphans' Court Order at 8.) "Nothing would preclude the eventuality of the
merged firefighting unit of Universal and Point Breeze servicing the former Universal district on necessary occasions." (Id.) Thus,
North Bessemer's and Penn 7's assertion that Universal 's merger with Point Breeze would in some way not fulfill the terms of the
Berg Bequest is without merit.

For the reasons set forth above, we conclude that the Orphans' Court did not commit an error of law when it declined to apply
the doctrine of cy pres in this matter.

IV. CONCLUSION
Accordingly, we will affirm the order of the Orphans' Court.

BY THE COURT:
/s/Brobson, J.

1 The Orphans' Court has jurisdiction over Pennsylvania nonprofit corporations and the distribution of property committed to
charitable purposes as part of the merger of a nonprofit corporation. 15 Pa. C.S. § 5546(b); Pa. R.J.A. No. ·2156. In addition to other
matters which by law arc lo be heard and determined by the orphans' court division of a court of common picas, the division shall
hear and determine the following matters:

(1) Nonprofit corporations. The administration and proper application of property committed to charitable purposes
held or controlled by any domestic or foreign nonprofit corporation and all matters arising under Title 15 of the
Pennsylvania Consolidated Statutes (relating to corporations and unincorporated associations) or otherwise where is
drawn in question the application, interpretation or enforcement of any law regulating the affairs of nonprofit corpora-
tions holding or controlling any property committed to charitable purposes, or of the members, security holders,
directors, officers, employees or agents thereof, as such.

Pa. R.J.A. No. 2156(1).
2 The Office of Attorney General (OAG), which participated in the matter before the Orphans' Court, advised by letter dated

January 6, 2020, that it is not participating in this appeal. Because Universal 's and Point Breeze's proposed merger involves non-
profit charitable corporations, the OAG must be a party of record because the public, as the real party in interest in the trust is
otherwise not represented. Com. ex rel. Corbett v. Citizens Alliance for Better Neighborhoods, Inc., 983 A.2d 1274, 1278 (Pa.
Cmwlth. 2009). The authority of the OAG in this regard is now codified in Section 7735(c) of the Uniform TrnstAct, 20 Pa. C.S. §
7735(c), which vests the OAG with the broad power "to enforce a charitable trust."

3 26 U.S.C. § 501(c)(3).
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4 "On appeal from an order of [an] orphans' court, this Court's scope of review is limited to determining whether the record is
free from legal error and whether the court's factual findings are supported by the evidence." In re Estate of Berry, 921 A.2d 1261,
1263 n.1 (Pa. Cmwlth.), appeal denied, 934 A.2d 1279 (Pa. 2007).

5 Universal and Point Breeze also argued in their brief to this Court that North Bessemer and Penn 7 lack standing to appeal,
but Universal and Point Breeze conceded at oral argument on May 15, 2020, that North Bessemer and Penn 7 have standing in this
appeal. Accordingly, we will not address the issue of standing in this opinion.

6 We note that Penn 7 has stated that any portion of the Berg Bequest awarded to it would be applied to replace a fire rescue
truck and other firefighting equipment. Similarly, North Bessemer has stated that any monies awarded to it would be applied
toward the replacement of an outdated rescue/pumper and the purchase of rescue and firefighting equipment. Because Penn 7 and
North Bessemer now service the former Universal fire district, that district would benefit from equipment modernization.
(Orphans' Court Order at 6, 7; R.R. at 612a.)

BY THE COURT:
/s/Brobson, J.
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I.L., a minor, by Ashley Lau and Justin Keating, Guardians,
and Ashley Lau and Justin Keating, Individually v.

Allegheny Health Network; West Penn Allegheny Health System, Inc.,
d/b/a the Western Pennsylvania Hospital; Allegheny Specialty Practice Network;
Allegheny Clinic; Century Medical Associates; Allegheny Perinatal Associates;

James Rowland, M.D.; Christann Jackson, M.D.; Ronald Thomas, M.D.;
Maria N. Udrea, M.D.; John Luiza, M.D.; Faith Ighoyivwi, M.D.; Paul Weinbaum, M.D.;

and, Aurora Marcelo Miranda, M.D.
Medical Negligence—Discovery—Stipulation Rule—Opinion Testimony—Retrospective Assessments—"Happy Hour"—
Duty to Meet and Confer—Manner of Conducting Depositions in Allegheny County

A defendant-physician can be asked opinion questions, including standard of care questions and properly grounded hypothetical
questions, in deposition. A stipulation by counsel limiting the scope of defendant's expert opinion at trial in order to preclude
inquiry at deposition is unworkable as it improperly precludes appropriate inquiry into relevant and material information.
Defendant expert parties may provide retrospective assessments in discovery.

Designated times to present discovery motions are euphemistically known among local counsel as "Happy Hour." The continuing
acceptance of informal "Happy Hour" norms undermines judicial economy. The Court has proposed an amendment to Local Rule
208.3(a)(4)(b) to promote that counsel confer and consult before presenting a motion and is adopting the duty of counsel to
confer and consult in good faith. Counsel will be accountable for reporting to the Court the specifics of their meaningful meet
and confer efforts.

No. GD 18 - 011924. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ignelzi, J.—March 30, 2021.

OPINION and ORDER of COURT
This Pretrial Discovery Opinion and Order of Court involves the discovery deposition of a defendant physician in a medical

negligence action and various objections raised, including but not limited to, the scope and breadth of opinion testimony at
deposition.  Before this Court are Plaintiffs’ Motion to Overrule Objection and Reconvene Deposition (ECF 53)1 and Defendants’
Response in Opposition to Plaintiffs’ Motion (ECF 52). Plaintiffs seek to reconvene the deposition to compel the physician to
answer questions regarding the timing of the delivery and any follow-up questions that reasonably flow from his responses.  (ECF
53, Proposed Order at ¶¶2-3). This Court is the assigned Special Motions Judge pursuant to Allegheny County Local Rule
208.3(a)(5).2 The Special Motions Judge handles the bulk of all pretrial discovery motions.  The motions assignment has a long and
storied history.3 As with any storied history, there are certain portions which need to be amended and changed.4

Procedural Summary
This action was initiated on September 17, 2018, by Praecipe for Writ of Summons (ECF 1).  Thereafter, on November 7, 2018,

Plaintiffs filed their initial Complaint (ECF 19)5 in medical negligence related to the birth of I.L., a minor.   Plaintiffs aver as a
result of an emergent cesarean section on September 24, 2016, the baby suffered hypoxic ischemic encephalopathy (HIE) causing
severe injury to the brain due to deprivation of oxygen. (ECF 53 at ¶5).   
Plaintiffs’ Third Amended Complaint (ECF 38), alleges, inter alia, that deponent Defendant, Ronald Thomas, M.D.: acted in his

own right as a medical practitioner and as agent of specific corporate Defendants (ECF 38 at ¶12); signed a prenatal ultrasound
report that was conducted on or about August 25, 2016  (ECF 38 at ¶38); was consulted by co-Defendant physician Christann
Jackson, M.D. related to a September 23, 2016 sonogram; and “recommended that an induction should be scheduled within the
next day or so given the bowel appearance and doppler results[.]” (ECF 38 at ¶¶45, 46).  
Count IV of Plaintiffs’ Third Amended Complaint against Dr. Thomas alleges negligence, and avers that Defendant Deponent

Thomas failed to exercise reasonable treatment and care, in any or all of the following respects:

(a) In failing to make a plan for delivery by 38 weeks;

(b) In failing to arrange for Ashley's admission to the hospital and delivery of I.L. at 38 weeks 1 day on September 23,
2016, given elevated umbilical artery value in combination with fetal growth restriction and gastroschisis with evidence
of increasing bowel dilation;

(c) In failing to arrange for delivery of I.L. before the presentation of Ashley Lau on September 24, 2016 at West Penn
Hospital in active labor; and

(d) In failing to review and/or correctly interpret the electronic fetal monitor tracing recorded on September 22, 2016
which clearly reflected contractions mandating admission and delivery of I.L on September 23, 2016 at the latest.

(ECF 38 at ¶77). 

Dr. Thomas’ video deposition was conducted on August 5, 2020 from 10:09 a.m. until 2:05 p.m.  The Plaintiffs’ Motion (ECF 53)
and Defendants’ Response (ECF 52) relate to the scope and breadth of the deposition, objections raised, and the conduct of counsel.
Plaintiffs aver Defense Counsel’s objections and interruptions frustrated the essential purpose of discovery by raising speaking
objections and directing the Defendant deponent to not answer certain questions related to medical opinion testimony.  (ECF 53 at
¶8).  Defendants aver that due to Plaintiffs’ Counsel’s repetitive questioning, unnecessarily prolonged deposition, and personal
attacks on counsel; that Defense Counsel had properly placed valid objections and ended the deposition after four hours.  (ECF 52
at ¶1).   The repetitive areas are detailed in Defendant’s Response at Exhibit B consisting of four (4) pages containing sixty-one
(61) bullet points.  (ECF 52, Exhibit B).
Each party incorporated excerpts of the deposition in support of their contentions.  Dr. Thomas’ complete deposition transcript

was attached as Exhibit A to Defendants’ Response. (Deposition of Ronald Thomas, M.D., August 5, 2020, ECF 52 at Exh. A).
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Defense Counsel raised objections at deposition pages 21, 24, 28, 29, 48, 50, 62, 66, 67, 97, 105, 108, 118, 145, 146, and 148.   This
Court has reviewed the pertinent pleadings and every page and line of the one hundred forty-nine (149) page deposition transcript
including objections and the interaction of counsel.6

Factual Summary
Upon review of the record before this Court, the nature of Dr. Thomas’ medical training and specialty is high-risk obstetrics.

(Dr. Thomas dep. at p. 31). The Complaint, deposition transcript, and related pleadings provide limited information, but it may be
inferred that Dr. Thomas is an expert in maternal fetal medicine.7 In this instance, Dr. Thomas was involved in two ultrasound
examinations of the mother Ms. Lau, dated September 1 and 23, 2016.  (Id. at p. 6).  On September 23, Dr. Thomas was consulted
and recommended that an induction should be scheduled within the next day or so given the bowel appearance and the doppler
results. (ECF 38 at ¶¶45-47). 
Dr. Thomas did not see Ms. Lau on either September 1 or 23. (Dr. Thomas dep. at p. 7).  On September 24, 2016 at 5:17 p.m., the

child was delivered via emergency C-section at West Penn Hospital.  (ECF 38 at ¶¶47-52).  Dr. Thomas did not speak to Ms. Lau or
her family after the events of labor and delivery and had no direct involvement whatsoever.  (Dr. Thomas dep. at pp. 60-61).  
It is clear from review of the Third Amended Complaint and Dr. Thomas’ Deposition Transcript, that one of the Plaintiffs’

theories against Dr. Thomas involves his participation on September 23, 2016, the day before delivery.  It is alleged that on that
date, Dr. Jackson read the ultrasound / sonogram and did a remote evaluation with Dr. Thomas.  Based upon this remote evalua-
tion, it is alleged Dr. Thomas suggested delivery within the next day or two.  Plaintiffs contend delivery should have occurred on
September 23, 2016 at the latest.
The deposition questions and objections are related to factual testimony, standard of care, timing and management of delivery,

opinion testimony, and repetitive questioning.  

Scope and Standard of Review
In preparing this Opinion, this Court has reviewed substantial appellate law as well as opinions from Pennsylvania Courts of

Common Pleas including District and County reports.  This review includes Allegheny County Court of Common Pleas discovery
opinions by the well-recognized jurist, the Honorable R. Stanton Wettick and the recent and well-reasoned opinions of the
Honorable Terrence R. Nealon of the Court of Common Pleas of Lackawanna County.  This Court adopts the standard of review for
discovery disputes as thoroughly articulated in Howarth-Gadomski v. Henzes, M.D., 2019 WL 6354235 (Lacka. Co. 2019) and Karim
v. Reedy, M.D., 2016 WL 111324 (Lack. Co. 2016).8

“The trial court is responsible for overseeing discovery between the parties and, therefore, it is within that court's
discretion to determine the appropriate measures to insure adequate and prompt discovery of matters allowed by the
Rules of Civil Procedure.” Rohm and Haas Co. v. Lin, 992 A.2d 132, 143 (Pa. Super. 2010), cert. denied, 565 U.S. 1093
(2011). Under Pa.R.C.P. 4003.1, “discovery is liberally allowed with respect to any matter, not privileged, which is rele-
vant to the cause being tried.” Berg v. Nationwide Mutual Insurance Company, Inc., 44 A.3d 1164, 1178 n. 8 (Pa. Super.
2012), app. denied, 619 Pa. 719, 65 A.3d 412 (2013). Information is relevant “if it logically tends to establish a material
fact in the case, tends to make a fact at issue more or less probable, or supports a reasonable inference or presumption
regarding a material fact.” Klein v. Aronchick, 85 A.3d 487, 498 (Pa. Super. 2014), app. denied, 628 Pa. 632, 104 A.3d 5
(2014). The relevancy standard applicable to discovery is necessarily broader than the relevancy test used at trial for the
admission of evidence. Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986, 994 (Pa. Cmwlth. 2006); George v.
Schirra, 814 A.2d 202, 205 (Pa. Super. 2002).  Moreover, any doubts regarding relevancy are to be resolved in favor of
discovery. Ario v. Deloitte & Touche, LLP, 934 A.2d 1290, 1293 (Pa. Cmwlth. 2007).

“Pennsylvania has a long history of liberal discovery in order to further the truth-determining process essential to our
judicial system, prevent unfair surprises should the matter proceed to trial, enhance an attorney's ability to strongly and
effectively advocate for a client, and enable the efficient operation of our judicial system.” Office of the District Attorney
of Philadelphia v. Bagwell, 155 A.3d 1119, 1138 (Pa. Cmwlth. 2017), app. denied, 643 Pa. 669, 174 A.3d 560 (2017). “Of the
various discovery procedures available to litigants, depositions provide the most effective means of investigating a claim
or defense via spontaneous responses to commonly unscripted questions.” Ezrin v. Hospice Preferred Choice, Inc., 2018
WL 4778396, at *5 (Lacka. Co. 2018). In a deposition setting, “as the inquiry proceeds, the framing of each question
is dependent upon the answers to preceding questions.” Arvonio v. PNC Wealth Management, 35 Pa. D. & C. 5th 213,
220-223 (Lacka. Co. 2013) (quoting Nardell v. Scranton-Springbrook Water Service Co., 24 Pa. D. & C. 2d 663, 667 (Luz.
Co. 1961)). As a result, depositions provide litigants and their counsel the opportunity to discover the details of their
adversary's claims or defenses while simultaneously locking witnesses into their anticipated trial testimony. See Brown
v. Trinidad, 111 A.3d 765, 774 (Pa. Super. 2015) (“Although taking the deposition of a witness on the day of trial is unusu-
al, we agree with the trial court that it nonetheless had the effect of making Trinidad aware of what [the witness's] trial
testimony would be.”). To that end, “[l]itigants and their counsel have an obligation to act reasonably in scheduling and
conducting discovery depositions.” Euceda v. Green, 40 Pa. D. & C. 5th 317, 331 (Lacka. Co. 2014).

Our discovery rules are designed “to allow a fair trial on the merits” and to enable the party seeking to prove a claim
or defense to secure discovery pertinent to the matters which [s]he will be required to prove at trial. Keystone
Dedicated Logistics. LLC v. JGB Enterprises, Inc., 77 A.3d 1, 12 (Pa. Super. 2013). For that reason, the party object-
ing to discovery generally bears the burden of establishing that the requested information is not discoverable.
Koken v. One Beacon Ins. Co., 911 A.2d 1021, 1025 (Pa. Cmwlth. 2006); Brogan v. Rosenn, Jenkins & Greenwald, LLP,
27 Pa. D. & C. 5th 553, 562 (Lacka. Co. 2013). Furthermore, any limitations on discovery sought by the civil litigants
should be construed narrowly. Venosh v. Henzes, 31 Pa. D. & C. 5th 411, 420 (Lacka. Co. 2013), aff'd, 105 A.3d 788
(Pa. Super. 2014). 

Howarth-Gadomski v. Henzes, M.D., 2019 WL 6354235 at *3-4 (Lacka. Co. 2019).  See also Karim v. Reedy, M.D., 2016 WL 111324
(Lacka. Co. 2016)(Judge Nealon articulated the scope and standard of review almost identically as in Howarth-Gadomski with
additional citations to several Lackawanna County cases: Scranton Laminated Label. Inc. v. Florimonte, 27 Pa. D. & C. 5th 502, 521
(Lacka. Co. 2013), aff'd, 100 A.3d 314 (Pa. Super. 2014), app. denied, 105 A.3d 313 (Pa. 2014), cert. denied, 135 S.Ct. 1505 (U.S. 2015)
and McAndrew v. Donegal Mut. Ins. Co., 56 Pa. D. & C. 4th 1, 7 (Lacka. Co. 2002)).
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Discovery Deposition Objections
The first objection Defense Counsel raised is that Dr. Thomas is only a fact witness and therefore Plaintiffs are not permitted

to seek opinion testimony.  Plaintiffs’ Counsel questioned Dr. Thomas about Hypoxic Ischemic Encephalopathy (“HIE”). (Dr.
Thomas dep. at page 21, line 1 to page 23, line 1).9 Defense Counsel continued throughout the deposition to object to Plaintiffs’
Counsel seeking expert opinion testimony.  (Id. at 145:13-147:12).

Q. And I know the American College of Obstetrics has a definition that they have used in the past. They define HIE as an
etiology considered to be a limitation of oxygen and blood flow near the time of birth. Is that a fair definition of HIE?

A. That is fair.

DEFENSE COUNSEL: Counselor, objection. You are going far afield here. My client was not involved in delivery.  I have
given you some latitude here, but please get to the facts of this case.  He is not here to talk about HIE. He is not here to
talk about his criteria or ACOG.  So, he is a fact witness, please focus on his facts. He is not here to talk about HIE, so get
a new question, please. 

(Id. at 21:1-16).

The second objection Defense Counsel raised precluded any questioning that did not involve Dr. Thomas’ participation.
Defense Counsel justified this objection by stating: “[b]ut what happens after his involvement, that is a retrospective review.”  (Id.
at 22:25-23:1).  
Defense Counsel continued to object that Dr. Thomas is not giving opinions unless it relates to his specific involvement in

Plaintiff ’s care:

A. So, the antenatal testing again has to be emphasized as being a view of a chronic nature, not to address an acute episode
or an acute insult.

Q. Do you think that this was an acute insult?

DEFENSE COUNSEL: He is not going to answer that. He is not here to comment on what happened to your client after
his care ended, so he is not answering that.

(Id. at 28:1-3).   

The next objection Defense Counsel raised was Dr. Thomas did not deliver the baby, Plaintiffs’ Counsel could not ask anything
about the delivery:

DEFENSE COUNSEL: He is not talking about delivery.  Unless you know a fact that I don't, he wasn't involved in delivery.

PLAINTIFFS’ COUNSEL: I am not talking about this delivery.  I am talking about the management of patients like this.
We are talking about –

DEFENSE COUNSEL: He's not answering. Counselor, I'm going to spare you.  You are trying to get standard of care
opinions out of a fact witness on a topic he had no involvement with, so he is not answering that. 

(Id. at 50:24-51:9).

Defense Counsel concluded that any questions about delivery were not permitted and maintained his objections because Dr.
Thomas’ last involvement with the patient was on September 23, 2016 (the day before delivery on September 24).  However, Dr.
Thomas had participated in a remote evaluation with Dr. Jackson on September 23, 2016, wherein Dr. Thomas suggested delivery
within the next day or two. (Id. at 8:16-22).  Later in the deposition, Plaintiffs’ Counsel pursued questioning Dr. Thomas about the
events of September 24, 2016.
Defense Counsel objected to Plaintiffs’ Counsel asking whether Dr. Thomas’ September 23, 2016 recommendation was to have

the patient admitted and delivered within 24 to 48 hours. (Id. at 62:14-72:18). 

DEFENSE COUNSEL: No, counselor. You are trying to be cute here and get an opinion that I have told you he won't give.
So, he has answered your question generically. We are not talking about this patient after the 23rd.

(Id. at 62:21-25).

Defense Counsel objected that this question had been asked and answered at least five (5) times. (Id. at 66:3-5).  However,
notwithstanding Defense Counsel’s objections, this was the first time Dr.  Thomas testified about a 24 to 48 hour recommendation.
(Id. at pp. 62:14-72:18).  At this point, Doctor Thomas indicated that delivery would be acceptable within that week and further
testified that he thought there was a three to four-day window to work with in terms of moving toward delivery. (Id. at 72:14-18).  
Defense Counsel next objected that Dr. Thomas is not a records custodian and asserted that Plaintiffs’ questions are not

reasonably calculated to lead to the discovery of admissible evidence.  (Id. at 96:1-97:6).   
Again, Defense Counsel asserts Dr. Thomas is not an expert. (Id. at 108:22-23).  When questioned by Plaintiffs’ Counsel as to

whether Dr. Thomas will be supplying expert testimony at trial, Defense Counsel would not make such a representation. (Id. at
108:24-109:4). In fact, Defense Counsel stated Dr. Thomas will defend himself at trial as the law allows within the confines of his
treatment.  (Id.).  Despite almost three pages of argument between counsel, Dr. Thomas does eventually answer the question. (Id.
at 110:1-22). 
Finally, Defense Counsel suspended the deposition after alleging he was personally attacked when Plaintiffs’ Counsel stated that

Defense Counsel was coaching the witness. (Id. at 148:2-149:23). As a result, Defense Counsel unilaterally terminated the deposi-
tion. (Id. at 149:1-2).

Application of Law to Defendants’ Objections

I. Discovery of Defendant Expert Opinions

Defense Counsel’s first objection is that Plaintiffs may not seek the opinion of a defendant physician.  This Court notes that prior
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to 1978, former Pennsylvania Rule of Civil Procedure 4011(f) had extended testimonial proscription to parties, and stated that
“[n]o discovery.…shall be permitted which.…would require a deponent, whether or not a party, to give an opinion as an expert
witness, over his objection.” Smith v. SEPTA, 3 Pa. D. & C. 476, 477 n.2 (Phila. Co. 1977).  However, on November 20, 1978, the
Supreme Court rescinded Pa.R.C.P. 4011(f).  See Neal by Neal v. Lu, 530 A.2d 103 (Pa. Super. 1987). In its stead, the Supreme Court
adopted Pa.R.C.P. 4003.1.  
This Court addresses each section of Pa.R.C.P. 4003.1 as applied to Dr. Thomas’ deposition.  The privilege exception of Pa.R.C.P

4003.1(a) was not raised nor is at issue.10 Plaintiffs’ Counsel’s questioning, particularly regarding the timing of delivery and stan-
dards of care were relevant to the subject matter and any claims or defense of the plaintiff or any of the other party defendants of
this medical malpractice lawsuit.  While said discovery responses may not be admissible at trial for evidentiary reasons, there is
no preclusion at this juncture for a party to seek responses that may lead to the discovery of admissible evidence pursuant to Rule
4003.1(b).11

Pursuant to Pa.R.C.P. 4003.1(c), defense counsel do not have grounds for an objection asserting that because the information
sought from a defendant expert involves an opinion or contention that it should therefore be precluded in discovery.  To the
contrary, Rule 4003.1(c), specifically states: “Except as otherwise provided by these rules, it is not ground for objection that
the information sought involves an opinion or contention that relates to a fact or the application of law to fact. (emphasis added).
See also Howarth-Gadomski, infra, at *4-5 (1989 Explanatory Comment to Rule 4003.1(c) confirms that opinions are discoverable
in Pennsylvania).
While the 1978 amendment and Pa.R.C.P 4003.1 are clear, the application of the amendment and Rule throughout the trial courts

of Pennsylvania has not been clear nor consistent.12 As a result of the inconsistency of application, it is understandable that
Defense Counsel herein made objections relying on the nuanced case law previously developed in Allegheny County.13 Cf. Lattaker
v. Magee Women’s Hospital of UPMC, 2016 WL 3678620 (Alleg. Co. 2016); McLane v. Valley Medical Facilities, Inc., 2009 WL
6471086 (Alleg. Co. 2009); and Belan v. Ward, 67 Pa. D. & C. 4th 529 (Alleg. Co. 2004).14 As discussed herein, those nuances are
now obsolete as applied to expert opinion in discovery – an objection related to an expert providing an opinion in discovery is no
longer viable.
Discovery responses related to the timing of delivery or standards of care may lead to the discovery of admissible evidence

related to the plaintiffs’ or any other party’s conduct as pertaining to a claim or defense.  In medicine, as in other professional
disciplines, standards of care evolve.  At the discovery phase, this Special Motions Court will not parse the nuances of standards
of care, the innumerable facts specific to a case,  determine whether a physician (or other person within a  specialized discipline)
can refuse to answer an inquiry within their general knowledge or within the realm of their qualifications, knowledge, skill, expe-
rience, training, or education and then determine whether the response would be admissible at trial. Persons within specialized
disciplines, including physicians, are inherently adept at answering questions within those realms for purposes of discovery,
irrespective as to whether the answers are admissible at trial.15

Further, this Court does not find any of the limits of the scope of discovery as set forth in Pa.R.C.P 4011 applicable here.16 To
the contrary, this Court finds that conduct of counsel raising spurious or speaking objections, instructing a deponent not to answer,
or ending a deposition in contradiction to the reasoning set forth herein to thereby compel opposing counsel to expend unneces-
sary legal effort and Court intervention may – in itself – be a violation of Pa.R.C.P. 4011(b).   As such, future deposition conduct
that would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent or any person or party,
particularly to reschedule a deposition because of said conduct; shall be met with the imposition of sanction(s) in this matter or
any similar matters brought before this Court presiding as Special Motions Judge.
As this Court is the assigned Special Motions Judge pursuant to Allegh. L. R. 208.3(a)(5), it concludes that in the Courts of

Common Pleas of Allegheny County, a defendant-physician can be asked opinion questions, including standards of care, and prop-
erly grounded hypothetical questions in deposition.  
During the deposition, Defense Counsel asserted Dr. Thomas is not an expert. (Dr. Thomas dep. at 108:22-23).  When questioned

by Plaintiffs’ Counsel as to whether Dr. Thomas will be supplying expert testimony at trial, Defense Counsel would not make such
a representation but stated Dr. Thomas will defend himself at trial as the law allows within the confines of his treatment. (Id. at
108:24-109:4).  This deposition interaction requires this Court to examine whether a stipulation by Defense Counsel limiting the
scope of the defendant expert’s opinion at trial precludes inquiry at deposition.  Upon review, this Court finds that such stipula-
tions are not workable.
As a starting point, this Court finds Judge Nealon’s opinions in Howarth-Gadomski v. Henzes, M.D., 2019 WL 6354235 (Lacka.

Co. 2019) and Karim v. Reedy, M.D., 2016 WL 111324 (Lacka. Co. 2016) instructive and persuasive, including Judge Nealon’s analy-
sis of Judge Wettick’s Trilogy of Lattaker-McLane-Belan.
The Wettick Trilogy, Lattaker-McLane-Belan, (which first established and then expanded the “stipulation rule”) addresses

nuances related to the scope of defendant expert opinions dependent upon the nature of whether the deponent would be offering
expert testimony at trial and/or would stipulate to limiting their testimony. 

The proffered opportunity for a defendant-physician to avoid answering standard of care questions, based upon a stipu-
lation not to offer any expert testimony on the standard of care at the time of trial, was first mentioned in Belan v. Ward,
67 Pa. D. & C. 4th 529 (Alleg. Co. 2004). In summarizing the plaintiff's discovery argument, now-retired Judge R. Stanton
Wettick stated:

According to plaintiff, the defendant should have a choice: the defendant shall fully respond to deposition inquiries
relevant to the standard of care, including information that may enhance counsel's ability to crossexamine the witness,
or the defendant shall place on the record that he or she will not be offering any expert testimony as to the standard
of care.

Howarth-Gadomski v. Henzes, M.D., 2019 WL 6354235 at *6 (Lacka. Co. 2019) citing to Belan, at 531. (Defendant-physician must
answer questions relating to standard of care unless physician states on record they will not be offering any expert testimony on
the issue at trial).  
After Belan (2004), Judge Wettick refined the stipulation standard in McLane (2009):

In my discovery rulings, where a professional states prior to or at his deposition that he or she will not be offering any
expert testimony, I have drawn the following line: The witness may be questioned about all decisions that he or she made
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at the time he or she was furnishing services. The witness can be asked about what this witness did and did not do and
why this witness did not take other actions. However, the witness who will not be offering expert testimony cannot be
asked to make an after the fact evaluation of his or her work.

Id. at *2. (Cytotechnologists cannot be compelled to answer deposition opinion questions if not offering expert testimony at trial).  

Finally, in Lattaker (2016), Judge Wettick sought to further nuance the stipulation standard when defense counsel declined to
allow the defendant-obstetrician to offer opinions about fetal monitoring strips:

Under both the rulings in McLane and Karim, the treating physician may be asked to look at strips, PAP smear slides,
x-rays, and the like if this will assist in remembering what occurred. The only difference is that under McLane, the defen-
dants cannot be asked what they see today, and why the medical treatment they provided did not fall below the standard
of care.

Lattaker v. Magee Women’s Hospital of UPMC, 2016 WL 3678620 at *5. 

This Court finds the Lattaker-McLane-Belan line of cases an untenable standard applicable to deposition opinion testimony in
Allegheny County.  This Court cannot disregard the practical distinctions in every case, especially in medical negligence lawsuits
whereby facts and opinions are invariably intertwined and amorphic during the discovery phase of litigation.  “When dealing with
medical evidence, the line of demarcation between fact and opinion is often amorphous.”  Karim, at *13.  Special Motions Court in
Allegheny County is not the proper venue for the parties to parse the nuances and distinctions of facts from opinions based upon
stipulations relating to the discovery of defendant expert opinions.  This Court finds no compelling authority to limit discovery in
this regard.    
Furthermore, the rule creates more problems than it allegedly solves.  By example, consideration must be given its applicability

and/or enforcement at trial related to adverse inference jury instructions.  The standard jury charge instruction regarding adverse
inference is found at Pa.S.S.J.I. (Civ) §5.50 (2020) with subcommittee notes.17

The general rule in Pennsylvania is that “[i]f a party fails to call a witness or other evidence within his or her control, the fact
finder may be permitted to draw an adverse inference.” Leonard Packel and Anne Poulin, Pennsylvania Evidence § 427 at 348, note
1 (West's Pennsylvania Practice 2013, 4th Edition, 2019-2020 Supplement, December 2019). This rule applies in civil cases and
when applied to witnesses it is known as the “missing witness rule.” Id.  
A review of the standard jury instruction and supporting authority referenced by Packel and Poulin in Pennsylvania Evidence

leads to the conclusion that the area of the law related to the adverse inference/missing witness rule is as clear as mud.  In
Allegheny County it is time to clear the discovery waters with less pretrial agitation and fewer unnecessary esoteric discovery
disputes.  
As Judge Nealon opined in Howarth-Gadowksi citing his analysis in Karim, the stipulation alternative articulated by Judge

Wettick in McLane would “create disputes regarding any negative or adverse inferences to be drawn from the defendant-physi-
cian's failure to offer medical opinion testimony or to discuss the standard of care,” which testimony would be “within that party's
exclusive control, and would presumably be favorable to or support the cause of that party.” Howarth-Gadowski at *7.
A pretrial discovery stipulation precluding a defendant expert litigant from testifying at trial related to opinions or standards

of care improperly and prematurely handcuffs defendant expert litigants from exercising their right to testify at trial.  The attempt
to enforce such stipulations only creates additional disputes.  Simply stated, throughout discovery and even during trial, facts and
opinions are uncovered that may alter legal strategy or assessment.  A defendant expert litigant must retain the option to testify
at trial related to opinions and standards of care.
For example, a defendant may change their mind and determine they must testify at trial.  This Court finds that any stipulation

does not bar such a determination by a party.  Discovery and trial are fluid by their nature -- information obtained in discovery or
during trial may alter legal strategy or the previous stipulation to not testify.  It is also respectfully submitted, that if a defendant
was precluded from testifying at trial by any discovery stipulation this would create presumptive grounds for appeal.  From the
defendant party’s perspective, the stipulation is not workable.
The “stipulation rule” also fails to address the plaintiff ’s independent right to call the defendant healthcare provider / physi-

cian in their case-in-chief or read their deposition in their case-in-chief.  See Pa.R.C.P. 4020(a)(1), Use of Depositions at Trial. In
this instance, the plaintiff has the right to know answers in discovery in advance of trial.
Restricting defendant expert testimony in discovery based upon a stipulation unintentionally welcomes a myriad of discovery-

based nuances that will require the Court to address unnecessary minutia whereby the former  “stipulation rule” will be swallowed
by a plethora of discovery-litigated exceptions.  Further, it creates additional problems at trial.
Plainly stated, the “stipulation” objection is an unworkable mechanism.  It improperly precludes appropriate inquiry in

discovery of relevant and material information, or information that may lead to the discovery of other admissible evidence.
Finally, as addressed by Judge Nealon in Howarth-Gadomski (2019) and Karim (2016) and referenced above:

No Pennsylvania statute, rule, or appellate authority entitles a malpractice defendant-deponent to refuse to answer ques-
tions soliciting medical opinions, including those regarding the standard of care. Rule 4003.1(c), the Explanatory
Comments to Rules 4003.1 and 4003.5, and our decisional precedent firmly state that such a party-deponent may not
object to deposition inquiries on the basis that they seek opinion testimony, and that a defendant-physician need not
author a pre-trial expert report since any plaintiff may discover that party's opinions via an oral deposition.

Howarth-Gadomski at *1.  

“The governing law simply does not provide a defendant-healthcare professional with the ability to prevent the discovery of his
or her opinions based upon that defendant's agreement not to disclose them at trial.”   Karim at *13.
Further review of the Wettick Trilogy with the beacon of hindsight has now exposed its foundational flaw.   There is no

Pennsylvania statute, rule, or appellate authority for the creation of the stipulation rule.  In this Court’s humble opinion grounded
in litigation practicum, the stipulation rule has caused confusion among discovery counsel when applied to varying fact patterns.
In practice, despite its noble intellectual intent, the stipulation rule has inadvertently welcomed more problems than it has solved.
Simply put, the clinical cure had become worse than the disease.   As such, this opinion offers a new remedy in Allegheny County
related to discovery depositions of defendant expert litigants.
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The Court would be remiss in its duty to provide guidance to practitioners in failing to address the consequences of rejecting
the Wettick Trilogy Lattaker-McLane-Belan.   For example, the implementation of the Stipulation Rule precluded plaintiffs from
asking defendant treating physicians questions relating to whether the treatment provided to the plaintiff met the accepted
standard of professional care.  This line of discovery questioning is appropriate and permissible now and in the future.  
Henceforth, applying this Court’s standard to the facts of McLane, it would be appropriate for plaintiff ’s counsel to have the

witness cytotechonologist review slides with a microscope at the deposition and question the deponent on their present review of
the slides.  Similarly, applying the standard to the facts of Lattaker, it is appropriate and permissible for the defendant treating
physician to be required to review fetal monitoring strips and likewise be questioned by plaintiff ’s counsel about the review.

II. Retrospective Review

Defense Counsel objected on the basis that Dr. Thomas did not participate in the delivery of the baby and therefore the physi-
cian’s opinion or insights are a retrospective review and not discoverable.  This Court disagrees.  By their very nature, opinions
sought in medical negligence lawsuits are retrospective reviews of facts which, by necessity, include expert analysis of those
facts in conjunction with standards of care and other factors related to the care of the patient.  In this matter, the retrospective
review involves an obstetrics delivery in 2016 and the facts and medical opinions related to legal claims and defenses
surrounding that delivery. Specifically, an issue within this case relates to allegations about Dr. Thomas’ recommendations for
the timing of delivery.
This Court finds no prohibition to preclude deposition questioning because the defendant expert did not actually partici-

pate in every element of the patient’s care.18 Broader questioning is permitted as the scope of discovery is broad and expressly
includes the discovery of expert opinions. See discussion of Pa.R.C.P. 4003.1 and 4011, Discovery of Defendant Expert
Opinions, infra.

The ability to discover the potential expert testimony of a party witness, either by propounding written interrogatories or
by taking oral or written depositions, is fettered only by the general limitations that apply to all discovery. Since the
rescission of Rule 4011(f) in 1978, the party witness against whom discovery is sought can no longer object on the ground
that the requested disclosure would require him or her “to give an opinion as an expert witness.”

Neal v. Lu, M.D., 530 A.2d 103 at 107 (Pa. Super. 1987).

Judge Nealon’s analysis in Karim v. Reedy, M.D., 2016 WL 111324 at *11 (Lacka. Co. 2016) thoroughly addresses the nature
of retrospective reviews in medical negligence cases, confirming “[i]t is quite common for defendant-physicians in malpractice
trials to offer retrospective assessments of the propriety of their care. (Karim citing,  e.g., Hyrcza v. West Penn Allegheny Health
System, Inc., 978 A.2d 961, 978 (Pa. Super. 2009).   In effect, every evaluation of care in a medical negligence case is a retrospec-
tive review:

Indeed, expert witnesses who review medical records, deposition transcripts and other pertinent information in order to
address the standard of care and causation issues in medical professional liability actions always conduct after-the-fact
evaluations and provide retrospective assessments of the quality of the care and the impact, if any, that it had upon the
patient's outcome.

Karim at *11.  

This Court adopts the rationale of Karim, and similarly applies the same reasoning to defendant medical care personnel.
Defendant expert parties may similarly be questioned at deposition like any other expert witness and may also provide retrospec-
tive assessments in discovery.19 In accord with Judge Nealon, this Court finds that current expert opinions may be discoverable
regardless of admissibility at trial.  This standard is soundly supported by Petrancosta v. Malik, 2014 WL 4100723 (M.D. Pa. 2014)
and Cravath v. Mercy Hospital, 2013 WL 6991989 (Lacka. Co. 2013) cited in Karim.
In Pentrancosta, the Federal District Court evaluated a dispute concerning the permissible scope of discovery and expert

testimony pursuant to Fed.R.Civ.P. 26 in a medical negligence action.  At deposition, defense counsel objected to a treating
physician answering questions about X-rays and CAT scans related to plaintiff ’s condition.  Defense counsel asserted that the
physician’s current opinion, retrospective interpretation, or present day review was not reasonably calculated to lead to the
discovery of admissible evidence because the physician would not be offered as an expert at trial.  Petrancosta, at *5.  In reaching
its conclusion, the court distinguished Jistarri v. Nappi, 549 A.2d 210 (Pa. Super. 1998)(defendant may not be required to give
expert testimony on the negligence of other defendants at trial) from the issue of whether the defendant doctor may provide his
opinion at deposition in discovery.  The court concluded, “there is no basis for Defendant’s contention that inadmissibility at trial
means that Dr. Malik’s current opinion is not reasonably calculated to lead to the discovery of other admissible evidence.”  Id. at
*6.   Accordingly, plaintiff was permitted to re-depose the physician with defendant ordered to pay the cost of the second appear-
ance fee for the videographer and court reporter.  Id. at *9.  The court found “the better practice is to allow the deposition to
proceed and deal with objections before trial.” Id. at *8.
In Cravath, the Lackawanna County Court of Common Pleas ordered a defendant physician to submit to a re-deposition and

respond to opinion-related inquiries.  Defense counsel had objected on 59 separate occasions and directed the defendant doctor
not to answer plaintiff counsel’s questions.  Upon review of the deposition transcript and record, and applying the standards of
Pa.R.C.P. 4003.1 and 4011, Judge Mazzoni opined, “[t]he discovery deposition of a defendant physician is not limited to his treat-
ment, as Defense Counsel suggests.  It is clear that a defendant physician can be asked opinion question and properly-ground
hypothetical questions as well.”  Cravath, at *5 citing Neal v. Lu, M.D., 530 A.2d 103 (Pa. Super. 1987).   The court concluded,
“[a] plaintiff has a right to depose a defendant physician as to facts he knows and opinions he holds.”  Cravath at *5.20

This Court finds the reasoning of Karim to be well-grounded and concludes that Dr. Thomas may be questioned on his opinion
related to the timing of delivery.  In conjunction with Pennsylvania Rules of Civil Procedure 4003.1 and 4011, and the underlying
persuasive precedent of Pentrancosta and Cravath, this Court holds that defendant expert opinions are discoverable regardless of
whether said opinions will be ultimately admissible at trial.
As such, a deponent physician may be examined, in discovery, of his professional opinion or the standard of care related to the

timing of delivery for a patient that was in his medical practice’s care.  The Special Motions Discovery Court does not prejudge
nor address the admissibility of any such opinion obtained in discovery – that is a matter addressed by the trial court.21
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III. Records Custodian Objection / Instruction Not to Answer

During deposition, Defense Counsel objected that Dr. Thomas was not a records custodian and instructed the deponent not to
answer a question in a line of questions about worksheets from the medical record. (Dr. Thomas dep. 94:7-97-21).  This Court finds
no basis for Defense Counsel to instruct the witness not to answer.  The question did not relate to a privilege or preclusion from a
prior order of court.  Albeit Dr. Thomas may not be a “records custodian,” but Defense Counsel’s characterization is not a
substantive basis for an objection to question the witness’s knowledge about the patient’s medical record.  As the transcript
indicates, Dr. Thomas eventually did answer the question. (Id. at 97:10-21)(“there is nothing in the worksheets that is not part of
the ultrasound images or the formal report.”).
Even if Plaintiffs Counsel’s questioning related to qualifying Dr. Thomas as a “records custodian,” which it did not, this is still

not an appropriate objection to direct a witness not to answer.  Merely questioning a witness about the medical records with regard
to how they are prepared generated or maintained is not improper especially when the witness has knowledge as to these specific
items.  As is indicated by Dr. Thomas’ answer, he understood the Plaintiffs Counsel’s questions and was able to answer.
This Court acknowledges there are valid and strategic reasons for counsel to place objections on the record.  This Court further

acknowledges the prior caselaw on discovery in Allegheny County promoted and encouraged such objections.22 However, absent
privilege or prior court order, an instruction to a deponent not to answer a question without a good faith basis23 will subject the
obstructionist to risk of sanction.24 To obstruct the answer to a question defeats the purpose of a discovery deposition and disre-
gards the inherent protections afforded by Rule 4016(b) which preserves valid objections for consideration at trial. 
Hall v. Clifton Precision, 150 F.R.D. 525, 530 (E.D. Pa. 1993) provides guidance on the issue of speaking objections and inter-

jections requiring that an objection be concise and non-suggestive.25 As summarized in Association of Trial Lawyers of America,
July, 2004, ATLA Annual Convention Reference Materials, Volume 2, Advocacy Track: Discovery: Overcoming Obstacles in Getting
to the Truth, § III. Speaking Objections:

The [Hall] court reasoned that allowing speaking objections and interjections could become a tool for defending attor-
neys to effectively circumvent the no-consultation rule and interrupt the flow of a deposition. Hall, 150 F.R.D. at 530.  The
court further prohibited an attorney from instructing a witness not to answer a question unless the objection is on the
ground that the witness's potential answer is “protected by a privilege or a limitation on evidence directed by the court.”
Id. at 531.

See Ethical Issues in Depositions, 2 Ann.2004 ATLA-CLE 1461 (2004).

While counsel may object at deposition to identify an issue as a transcript place-marker, the objection is not to be an instruc-
tional speaking objection nor an instruction not to answer.  As set forth earlier in this Opinion, this Court has detailed the objec-
tions by Defense Counsel.  It is clear all the objections were speaking objections.  It is not necessary for objecting counsel to make
such lengthy and detailed objections.
Pa.R.C.P. 4016(b), Taking of Depositions. Objections, provides instructive guidance: 

Objections to the competency of a witness or to the competency, relevancy, or materiality of the testimony are not waived
by failure to make them before or during the taking of the deposition, unless the ground of the objection is one which was
known to the objecting party and which might have been obviated or removed if made at that time.

A close and thorough reading of Pa.R.C.P. 4016 confirms the fundamental distinction between Pa.R.C.P. 4016(b) and 4016(c) as
applied to deposition objections.26 When both subsections (b) and (c) are read in conjunction, it is evident under Rule 4016(b) that
objections to the “competency, relevancy, or materiality of the testimony are not waived by failure to make them before or during
the taking of the deposition” unless the ground for the objection might have been “obviated or removed.”  
As a practical matter, discovery is a dynamic process searching for information that may lead to admissible evidence.  Oft-times

the grounds for an objection cannot be determined at the time of deposition because, by its very nature, discovery is an ongoing
process. In discovery, information is being developed.   Therefore, a party cannot be charged in those circumstances to register an
objection and/or have the responding party obviate or remove the objection contemporaneous with the deposition.  
This Court sitting as Special Motions Discovery Judge has no special powers of foreseeability as to eventual substantive issues

that will be presented at trial and has no mystical faculty to count evidentiary angels dancing on the head of a mid-discovery pin.
Moreover, pursuant to Pa.R.C.P. 4003.1 and 4020(a) and (c) “any information gathered during discovery is still subject to the rules
of evidence regarding its admissibility.”  Bennett v. Graham, 714 A.2d 393, 396 (Pa. 1998).  As such, admissibility of evidence at
trial remains subject to the authority of the trial court.  As stated in Rule 4003.1(b), and additionally referenced at 5 West’s Pa.
Prac., Discovery §10:4, “it is not grounds for objection that the information sought (for example, hearsay) will be inadmissible at
trial if the information appears reasonably calculated to lead to discovery of admissible evidence.”  Plainly assessed, Rule 4016(b)
applies to the substance of the elicited testimony.
In contrast, Rule 4016(c) commands that errors or irregularities “in the form of oral questions or answers . . . . are waived unless

seasonable objection is made at the taking of the deposition.”  Objections to the form include compound, questions that are ambigu-
ous, unintelligible, misstatements of evidence or testimony, argumentative, assuming facts not in evidence, calling for speculation
and deponent answers that are non-responsive.  See 5 West’s Pa. Prac., Discovery §10:9.  The underlying rationale for objections
as to form being waived if not raised at deposition is that counsel is provided opportunity to obviate or remove the error or irreg-
ularity contemporaneous with the transcribed record of testimony.  In other words, once etched in stone the testimony as recorded
will not change unless counsel objects to preserve the issue and provides the responding party synchronous opportunity to cure.27

As affirmed in this Opinion, the objection shall be stated succinctly identifying the proper grounds for the objection without
argument. See also, Id. at §10:13.
To further clarify the parameters of deposition objections in Allegheny County, this Court adopts the guidance of Lackawanna

County Local Rule of Civil Procedure 4007.1(a), that counsel making any objection during an oral deposition shall state the word
“objection,” and briefly state the legal basis for the objection without argument.

IV. Repetitive Deposition Questions

As identified above, the deposition transcript is replete with objections.  Upon detailed review of Defendant’s Response, Exhibit
B (ECF 52 at Exh. B containing four-page list with 61 line items) and Dr. Thomas’s entire deposition transcript, this Court
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disagrees with Defense Counsel that the questioning was repetitive.  Although the deposition was lengthy, considerable time and
effort was expended on counsels’ competitive rejoinders regarding the discoverable nature of the questions asked and appropri-
ateness of follow-through questions.  

Accordingly, follow-through questions are permissible.  Plaintiffs' Counsel may ask reasonable follow-up questions that arise
from Dr. Thomas’ previous answer to a question.  See also, Cravath v. Mercy Hospital, 2013 WL 6991989 (Lacka. Co. 2013)(court
grants re-deposition of physician after deponent was instructed on 59 occasions not to answer plaintiff counsel’s inquiries):

The scope of this deposition will be limited to the questions deemed permissible and any relevant follow-up questions
which reasonably flow from the answers received from the initial response.  We caution Counsel, however, not to expand
the scope of the inquiries and further caution Counsel not to direct the deponent to refuse to testify on matters that have
been deemed “permissible,” qualified or otherwise.

Id. at *5. (emphasis omitted).  

As adopted herein, counsel making any objection during an oral deposition shall state the word “objection,” and briefly state
the legal basis for the objection without argument, nor instruct the witness not to answer.  Plainly put, “Objection. Asked and
answered,” will comply with this Court’s standard henceforth.28

In addition, this Court does note that Defense Counsel properly objected to a repetitive line of questioning related to the baby
being oxygenated and neurologically intact on September 23, as asked and answered. (Dr. Thomas dep. at 118:2-119:13).  Plaintiffs’
Counsel is precluded from further inquiry on this issue.
As adopted herein, the fact that a question is repetitive or irrelevant is not an appropriate ground for instructing a witness not

to answer a question, since it does not involve a matter of privilege or limitation from a prior court order.  The proper procedure
to follow when an objection is raised to a question propounded in a deposition is for the attorney who raises the objection to note
his objection but to allow the question to be answered.  
Counsel herein and litigants before the Court of Common Pleas of Allegheny County are well-advised to heed the admonish-

ment quoted above from Cravath relating to the parameters of permissible and relevant follow-up questions in depositions.

Conclusion

As stated earlier, this Court is aware of the standards applicable to depositions established by Judge Gawthrop in Hall v. Clifton
Precision, a Div. of Litton Systems, Inc., 150 F.R.D. 525, 531, 62 USLW 2103, 27 Fed.R.Serv.3d 10 (E.D. Pa. 1993).  

The underlying purpose of a deposition is to find out what a witness saw, heard, or did—what the witness thinks. A
deposition is meant to be a question-and-answer conversation between the deposing lawyer and the witness. There is no
proper need for the witness's own lawyer to act as an intermediary, interpreting questions, deciding which questions the
witness should answer, and helping the witness to formulate answers.

Hall at 528.

This Court is cognizant of the April 22, 1994 Opinion by Judge Wettick in Acri v. Golden Triangle Mgmt. Acceptance Co., GD93-
12188, 1994 Pa. Dist. & Cnty. Dec. LEXIS 150, 1994 WL 1691957, printed in 142 Pittsburgh Legal J. 225 (Alleg. Co. 1994) where the
court acknowledged that “[w]e need not turn the lawyer for the deponent into a fly on the wall in order to protect litigants’ rights
to obtain information from a witness. . .”  Acri at *17.  

In essence Judge Wettick in Acri rejected all the mandates of Hall. This Court adopts the following analysis of the Hall opinion: 

1. Any objection shall be stated concisely in a non-argumentative and non-suggestive manner; and

2. Counsel shall not direct or request that a witness not answer a question unless counsel has objected on the ground
that the answer is protected by a privilege or a limitation on evidence directed by the Court.

This Court finds the above two proposals from Hall persuasive and practical as applied to deposition discovery in Allegheny
County. “In short, depositions are to be limited to what they were and are intended to be: question-and-answer sessions between a
lawyer and a witness aimed at uncovering the facts in a lawsuit.”  Id. at 531.
Henceforth, this Court parts company with Judge Wettick’s rationale in Acri wherein he concluded, “I choose not to follow the

Hall v. Clifton Precision guidelines[.]” In short, choosing not to follow the practical application of Hall to discovery depositions
in Allegheny County has permitted the discovery court tail to wag the trial court dog.  This shall no longer be the case.  For the
reasons set forth, this Court now adopts the deposition guidelines stated herein.29

The unilateral termination of a deposition must be supported by a good faith factual or legal basis that, by necessity, could not
be addressed by preserving an objection on the record or by submitting a prior motion for protective order.  The absence of a good
faith factual or legal basis to unilaterally end a deposition shall result in sanction.
This standard does not preclude nor limit counsel from raising or preserving an objection as to admissibility at the time of trial

pursuant to the Pennsylvania Rules of Evidence, including the filing of a Motion in Limine.  The preservation of the objection
should not disrupt the fair examination of the deponent while, at the same time, provide protection on the issue of admissibility for
trial.  
Finally, this Court does not now, and in the future will not, condone any type of conduct which reduces or denigrates the level

of legal professionalism to unnecessary argumentative barbs or other less than professional behavior.  Suffice it to say once:

Counsel should never forget that even though the deposition may be taking place far from a real courtroom, with no black-
robed overseer peering down upon them, as long as the deposition is conducted under the caption of this court and
proceeding under the authority of the rules of this court, counsel are operating as officers of this court. They should
comport themselves accordingly[.]

Hall v. Clifton Precision, a Div. of Litton Systems, Inc., 150 F.R.D. 525, 531, 62 USLW 2103, 27 Fed.R.Serv.3d 10 (E.D. Pa. 1993).
A word to the wise shall be sufficient for all counsel bringing discovery deposition matters before this Court.

An Order of Court shall follow, this 30th day of March, 2021. 
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BY THE COURT:
/s/Ignelzi, J.

1 “ECF” means electronic court filing identified on the Department of Court Records docket.
2 This Court currently presides as the assigned Special Motions Judge for pretrial discovery matters before the Court of Common
Pleas of Allegheny County (“CCPAC”). See Allegh. L. R. 208.3(a)(5).  CCPAC employs a master calendar list with designated
procedures for the disposition of motions, including a Calendar Control Judge (Rule 208.3(a)(3); Motions Judge (Rule 208.3(a)(4);
and Special Motions Judge (Rule 208.3(a)(5).  This Court also presides over General Docket trials and is also assigned to the
Commerce and Complex Litigation Center pursuant to Allegh. L. R. 249.
See also https://www.alleghenycourts.us/civil/commerce_complex_litigation.aspx

Pursuant to Allegh. L. R. 208(a)(5)(c):

All uncontested matters may be presented to the Special Motions Judge on Fridays at 10:00 A.M., 12:00 Noon, and 2:00
P.M. For contested motions, the moving party may obtain a Friday argument date and time, in person or by telephone,
from the Assignment Room (700 City–County Building, 412–350–5463) between 1:30 P.M. and 4:30 P.M.; or the moving
party may place the matter on a 2:00 P.M. Add–On List any time after 8:30 A.M. on the Friday on which it will be argued.
The Add–On List is located in the Courtroom of the Special Motions Judge.

3 The designated times to present motions are euphemistically known among local counsel as “Happy Hour.”  Regrettably, while
“Happy Hour” may be perceived as an efficient pre-COVID-19 manner to address discovery issues, provide counsel court-time
and social opportunity, it spawned a veritable cottage guild of litigants seeking the Special Motions Judge’s intervention oft-times
to mediate issues related to counsel’s behavior, counsel’s (in)ability to properly ascertain the governing Rules of Discovery
Procedure, to compel counsel to professionally confer and consult with opposing counsel to resolve issues, or to compel counsel to
make reasonable efforts to expedite litigation consistent with the interests of the client.  Experience suggests counsel, at times,
used ready-access to “Happy Hour” as opportunity for informal continuing legal education, such as requiring the court to sift
through voluminous and/or excessive poorly-drafted interrogatories, answers, requests for admission/production, and/or responses.

Any continuing acceptance of informal “Happy Hour” norms undermines judicial economy by compelling a party to seek court
intervention to, in effect, have the Court examine and edit a party’s lax work product. “Happy Hour” motion practice is not a
substitute for meeting and conferring beforehand to resolve issues. 

As a result, the Court has proposed an amendment to Allegheny Local Rule 208.3(a)(4)(b) to promote that counsel confer and
consult before presenting a Motion.  The proposed amendment at Rule 208.3(a)(4)(b)(ii) reads as follows:

(b) Presentation:

(ii) Absent compelling circumstances, the Court requires the parties to conduct a meaningful “meet and confer” prior
to presentation of any contested motion. The Court will inquire into the specifics of the meet and confer during the hear-
ing.

4 As of February 8, 2021, the Court has posted this requirement in the Remote Discovery Court Procedures – Civil Discovery
Motions, Fifth Judicial District of Pennsylvania, Allegheny County. See
https://www.alleghenycourts.us/Civil/DiscoveryMotions.aspx. While this Court is not requiring a certification, it is this Court’s
intent to capture and apply the spirit of Federal Rule of Civil Procedure addressing parties’ failure to make disclosures or to coop-
erate in discovery and apply sanctions.  As Fed.R.Civ.P. 37(a)(1) in pertinent part states: “The [discovery] motion must include a
certification that the movant has in good faith conferred or attempted to confer with the person or party failing to make disclosure
or discovery in an effort to obtain it without court action.”  This Court is henceforth adopting the well-reasoned standard underly-
ing the duty of counsel in good faith to confer and consult.  At hearing, counsel will be accountable for the specifics of their mean-
ingful efforts to meet and confer.

As per this Opinion, the previous herein described “Happy Hour” norms are no longer acceptable and offending counsel will
be sanctioned for egregious conduct.  Henceforth, counsel at bar in Allegheny County is well-informed to exercise professional
discretion in applying the proper discovery rules to the appropriate discovery vehicle (interrogatories, production requests,
admissions, and depositions) when submitting notices, requests or responses to opposing counsel before a party is compelled to
seek court intervention.  For example, voluminous and repetitive written interrogatories are not an expedient substitute for
simply noticing a deposition and asking the questions directly of the deponent without the need to appear at Happy Hour to
reconcile the dispute related to counsel’s choice or manner of discovery.  To be clear, this guidance is not intended to chill the
zealous advocacy of any party or to seek resolution of legitimate discovery disputes.  It is intended to establish a new norm for
motions practice in the Court of Common Pleas of Allegheny County before the Special Motions Judge. 

To assist in this transition, this Court acknowledges the wit of Mark Twain who stated that humor is mankind’s greatest blessing.
Heeding Samuel Clemens’ adage – and to create a new local euphemism to encapsulate this transformation – this Court announced
on its first day assigned as Special Motions Judge, that its stated goal is to convert “Happy Hour” into “Happy Minute.”  As the
injection of appropriate humor is necessary so that advocates and jurists not take themselves too seriously, it is the expectation
that by adopting this simple new “Happy Minute” moniker, this quip will be a blessing for lawyers and judges to acknowledge their
respective roles to effect judicial economy and resolve discovery issues by meeting and conferring before presentation of a motion.
5 Plaintiffs subsequently filed a First Amended Complaint (ECF 23), Second Amended Complaint (ECF 31), and a Third Amended
Complaint (ECF 38).
6 Defendant’s Response in Opposition to Plaintiff ’s Motion to Overrule Objection and Reconvene Deposition (ECF 52) contains at
Exhibit A: Dr. Thomas’ August 5, 2020 Deposition Transcript and Exhibit B: Defendant’s List of instances of Plaintiff ’s repetitive
questioning at Dr. Thomas’ Deposition.
7 For the specific purpose of addressing the Motion and Response before this Court, the Court takes judicial notice of public infor-
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mation at Ronald L Thomas, MD | Find A Doctor | Allegheny Health Network (ahn.org).  At said website, Dr. Thomas’ areas of
expertise are listed as: Genetics, Gestational Diabetes, High Risk Obstetrics, Maternal-Fetal Medicine, Miscarriage, OB/GYN
Ultrasounds, and Recurrent Pregnancy Loss.
8 This Court notes that Judge Nealon’s Opinions in Howarth-Gadomski, infra and Karim, infra address at length Judge Wettick’s
Opinions in Lattaker v. McGee Women's Hosp. of UPMC, 2016 WL 3678620 (Alleg. Co. 2016); McLane v. Valley Medical Facilities,
Inc., 2009 WL 6471086 (Alleg. Co. 2009); and Belan v. Ward, 67 Pa. D. & C. 4th 529 (Alleg. Co. 2004).  This Court incorporates by
reference and adopts the reasoning and conclusions of Judge Nealon in Howarth-Gadomski and Karim as applied to the above-
referenced J. Wettick Opinions as will be discussed herein.
9 Deposition transcript citations are in the following format: page number : line number.
10 Pa.R.C.P. 4003.1(a) states: 

Subject to the provisions of Rules 4003.2 to 4003.5 inclusive and Rule 4011, a party may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the
claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence,
description, nature, content, custody, condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter. (emphasis added).

11 Pa.R.C.P. 4003.1(b) states: “It is not ground for objection that the information sought will be inadmissible at the trial if the infor-
mation sought appears reasonably calculated to lead to the discovery of admissible evidence.”  On a practical note, discovery is
akin to “peeling an onion.”  Delving further into discovery, layers are removed and one learns facts the party did not know at an
earlier stage of discovery.  Thus, later discovered items may render an item which did not appear reasonably calculated to lead to
the discovery of admissible evidence to be the exact opposite.
12 See Judge Nealon’s thorough analysis of the varying trial court applications of the Rule related to discovery of defendant expert
opinions. Howarth-Gadomski, infra at *6-8.  It is worth noting one Court of Common Pleas permitted plaintiffs’ counsel to ask opin-
ion questions of a treating physician who was not a party defendant in the case.  Accord Bosciano v. Centre Medical & Surgical
Associates, 82 Pa. C. & C. 4th 201, 2006 WL 472241 (Centre Co. 2006) (stating “the Jistarri principle allies to admissibility, not
discoverability”).
13 See Matthew P. Keris, It Ain’t Over ‘Til It’s Over: Judge Wettick Affirms Practice of Limiting Deposition Opinions of Defendant
Physicians, Defense Digest, Vol 22, No. 4 (December 2016): 

As it currently stands, the issue of doctors’ opinions at depositions can be argued both ways, at least until an appellate
court offers further guidance. Until then, if defense counsel does not want a client to be compelled to provide standard of
care testimony at deposition, he or she can continue the practice of having them state on the deposition record that they
will not serve as an expert at the time of trial and instruct their client not to provide answers to those questions if asked.
This protective practice ain’t over until an appellate court says it’s over.

14 To simplify reference these three opinions shall be identified hereinafter as Lattaker-McLane-Belan, the “Wettick Trilogy.”
15 Protestations including counsel’s unnecessary instructions for a witness not to answer (absent privilege or other reason by court
order as set forth herein) are counterproductive to the discovery process.  Moreover, the unjustified refusal to answer and subse-
quent compelled intervention of the Special Motions Court is a strain on judicial economy.  In effect, counsel’s overzealous conduct
would have the Special Motions Court engage in prognostic folly to determine admissible evidence before the conclusion of
discovery. Moreover, the additional expenditure of counsel’s time and court resources to provide an unnecessary prognostic ruling
far outweighs the witness simply answering the question at deposition and preserving the objection for the time of trial, after all
discovery has concluded. To conclude otherwise would flip judicial economy on its head and place the Court in an obligatory
position to babysit legal professionals over myriad nuanced discovery disputes.  Special Motions Court or “Happy Hour” is not the
judicial mechanism for presupposing the materiality of one’s claim or defense and/or is not the forum for a party seeking prema-
ture admissibility determinations. See n.2, infra. The Rules of Evidence provide recourse for the parties at the time of trial.  
16 Pa.R.C.P. No. 4011, Limitation of Scope of Discovery:
No discovery, including discovery of electronically stored information, shall be permitted which
(a) is sought in bad faith;
(b) would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent or any person or party;
(c) is beyond the scope of discovery as set forth in Rules 4003.1 through 4003.6;
(d) is prohibited by any law barring disclosure of mediation communications and mediation documents; or
(e) would require the making of an unreasonable investigation by the deponent or any party or witness.
17 5.50 (Civ)
FAILURE OF A PARTY TO TESTIFY—ADVERSE INFERENCE
The [plaintiff] [defendant] did not testify during the trial. You may find that [his] [her] testimony would have been unfavorable to
[his] [her] case, unless [his] [her] failure to testify is satisfactorily explained.
18 The physician’s opinion related to areas within his expertise that are founded on claims or defenses in the subject lawsuit are open
for discovery.  In the matter before this Court, the deponent physician is qualified in the areas of Genetics, Gestational Diabetes,
High Risk Obstetrics, Maternal-Fetal Medicine, Miscarriage, OB/GYN Ultrasounds, and Recurrent Pregnancy Loss.  See n.7, infra.

In modern obstetrics medical practice, the sole practitioner is rare as many doctors in an obstetrics practice are involved with the
pregnant patient from initial date of diagnosis through delivery.  It is not unusual that differing physicians from the same practice
may interact with the patient on different dates.  It is possible that the physician that delivers the child may have never met the
mother patient before delivery, particularly in emergent circumstances.  See also Danforth's Obstetrics and Gynecology, Tenth
Edition, Chapter 1., Prenatal Care, LWW-OBGYN 10TH CH 01 Vern L. Katz, June 2010 (discussion of various factors related to
pregnancy and interaction of patient and care providers throughout gestation).
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The patient does not solely make the decision for the timing of delivery.  It is the medical practice in consultation with other
members of the clinical team guided by principles, in conjunction with the unique circumstances attendant to the patient, which
determine the timing of delivery.  Thus, members of the clinical team – in the area of their expertise – and within the realm of
the particular physician’s qualifications, knowledge, skill, experience, training, or education may express a professional
opinion on the timing of delivery – regardless of whether or not the specific physician actually delivers the baby. 

There are several important principles to consider in the timing of delivery. First, the decisions regarding delivery
timing are complex and must take into account relative maternal and newborn risks, practice environment, and
patient preferences.  Second, late-preterm or early-term deliveries may be warranted for maternal benefit or newborn
benefit, or both. In some cases, health care providers will need to weigh competing risks and benefits for the woman and
her fetus. For these reasons, and because the recommendations for timing of delivery are based on limited data, decisions
regarding timing of delivery always should be individualized to the needs of the patient. Additionally, recommendations
for timing of delivery before 39 weeks of gestation are dependent on an accurate determination of gestational age.

“Medically indicated late-preterm and early-term deliveries,” ACOG Committee Opinion No. 818, American College of
Obstetricians and Gynecologists, Obstet. Gynecol. 2021; 137:e29–33 (February 2021). 
19 This applied standard in no manner prejudges whether the defendant expert’s responses will be favorable or unfavorable to any
party.  Moreover, it does not preclude any party from filing Motion(s) in Limine or objections at the time of trial related to admis-
sibility or other legal issues.  However, defense counsel may not use such an objection as a basis for the witness not to answer at
deposition.  
20 In ruling upon a standard of care question, the Cravath court at *3-4 citing Buckman v. Verazin, 54 A.3d 956 (Pa. Super. 2012)
stated:

2. Inquiry: "If a patient was experiencing chest pain after an angioplasty procedure, do you understand that the standard
of care requires you to determine whether a patient's chest pain is relived by physical exertion, meaning walking or
sitting up before discharge?" (N.T. 70-83). 

Ruling: Not Permissible—this inquiry interjects a standard of care that the doctor is asked to accept. As stated in
Buckman, what the doctor believed to be the standard of care is of "no moment." 

This Court takes exception with the Cravath court’s statement of the holding in Buckman and the Cravath court’s conclusion as
applied to the standard of care inquiry above.  This Court holds that a physician is well-adept in their education, training, skills,
and experience to answer such a question; albeit to agree, disagree, accept, reject, modify, amend, explain, or otherwise condition
their response.
21 By way of example, while Dr. Thomas was not asked to interpret fetal monitoring strips applicable to the time of delivery, it would
be permissible upon re-deposition to question him about the strips.  This discovery standard is consistent with the holding of
Karim. 
22 This Court is professionally familiar with Defense Counsel in this case.  As a trial lawyer, this jurist had litigated cases against
Defense Counsel and as a jurist has had the honor and privilege of presiding over a case tried by Defense Counsel before this Court.
Simply stated, Defense Counsel is a superb, highly qualified, and ethical lawyer.  Defense Counsel was only advocating that which
was heretofore permissible in Allegheny County during depositions.
23 This Court acknowledges that there may be regrettable circumstances where deposition questions might be sought in bad faith
or other circumstances that would be oppressive to the deponent.  However, based on this Court’s experience as a civil trial lawyer
for twenty-two years and three years as a Judge in the Civil Division, this is the exception and not the norm of practitioners
in Allegheny County.  This Court is loath to create rules to remedy exceptions.  Such circumstances do not preclude objecting
counsel’s good faith prerogative to seek court intervention for the protection of the deponent pursuant to Pa.R.C.P. 4012(a).
24 “A common tactic in depositions is to impede the questioning lawyer's progress with objections or instructions not to answer.”  A.
Darby Dickerson, The Law of Ethics and Civil Depositions, 57 MD. L. REV. 273, 345 (1998) citing to Hall, 150 F.R.D. at 531
(addressing improper “strategic interruptions, suggestions, statements, and arguments of counsel”). 
25 As set forth hereinafter, this Court provides a detailed analysis on its adoption of some of the standards discussed by Judge
Gawthrop in Hall. 
26 Pa.R.C.P. No. 4016

Rule 4016. Taking of Depositions. Objections
. . . .

(b) Objections to the competency of a witness or to the competency, relevancy, or materiality of the testimony are not waived by
failure to make them before or during the taking of the deposition, unless the ground of the objection is one which was known to
the objecting party and which might have been obviated or removed if made at that time.

(c) Errors and irregularities occurring at the oral examination in the manner of taking the deposition, in the form of oral questions
or answers, in the oath or affirmation, or in the conduct of parties and errors of any kind which might have been obviated, removed,
or cured if objections had been promptly made, are waived unless seasonable objection is made at the taking of the deposition.

. . . . 
27 While the Court is absolutely confident of the Court’s interpretation of Pa.R.C.P. 4016, counsel can avoid any confusion or
misinterpretation by both counsel stipulating at the commencement of the deposition to preserve all objections until trial, except
to those objections as to form. See Talmadge v. Ervin, 236 A.3d 1154, 1160 (Pa. Super. 2020) citing Starner v. Wirth, 269 A.2d 674,
677 (Pa. 1970) (case involved trial recorded deposition testimony of an expert witness which was recorded for use at trial). To be
clear, the matter sub judice is related to a discovery deposition of a party defendant.
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28 See Lacka. Co. R.C.P. 4007.1(a), “Counsel making an objection during an oral deposition shall state the word ‘objection,’ and
briefly state the legal basis for the objection without argument,” adopted herein.
29 The “Hall Standards” have been recognized by courts throughout the country.  See Armstrong v. Hussmann Corp., 163 F.R.D. 299,
301–05, 66 Empl. Prac. Dec. (CCH) P 43707 (E.D. Mo. 1995); In re ML-Lee Acquisition Fund II, L.P. and ML-Lee Acquisition Fund
(Retirement Accounts) II, L.P. Securities Litigation, 848 F. Supp. 527, 567, Fed. Sec. L. Rep. (CCH) P 98,198 (D. Del. 1994); Bucher
v. Richardson Hosp. Authority, 160 F.R.D. 88, 94 (N.D. Tex. 1994); Holland v. Fisher, 3 Mass. L. Rptr. 167, 1994 WL 878780 (Mass.
Super. Ct. 1994); Van Pilsum v. Iowa State University of Science and Technology, 152 F.R.D. 179, 180–81, 28 Fed. R. Serv. 3d 574
(S.D. Iowa 1993); Johnson v. Wayne Manor Apartments, 152 F.R.D. 56, 58–59, 28 Fed. R. Serv. 3d 508 (E.D. Pa. 1993); Deutschman
v. Beneficial Corp., 132 F.R.D. 359, Fed. Sec. L. Rep. (CCH) P 95895 (D. Del. 1990); In re Amezaga, 195 B.R. 221, 35 Fed. R. Serv.
3d 163 (Bankr. D. P.R. 1996); Damaj v. Farmers Ins. Co., 164 F.R.D. 559 (N.D. Okla. 1995); Bucher v. Richardson Hosp. Authority,
160 F.R.D. 88 (N.D. Tex. 1994); Odone v. Croda Intern. PLC., 170 F.R.D. 66, 37 Fed. R. Serv. 3d 157 (D.D.C. 1997); Paramount
Communications Inc. v. QVC Network Inc., 637 A.2d 34, 55, Fed. Sec. L. Rep. (CCH) P 98063 (Del. 1994); Dominick v. Troscoso,
1996 WL 408769 (Mass. Super. Ct. 1996): Burrows v. Redbud Community Hosp. Dist., 187 F.R.D. 606 (N.D. Cal. 1998);
Quantachrome Corp. v. Micromeritics Instrument Corp., 189 F.R.D. 697, 46 Fed. R. Serv. 3d 253 (S.D. Fla. 1999); Collins v.
International Dairy Queen, Inc., 1998 WL 293314 (M.D. Ga. 1998): Chapsky v. Baxter V. Mueller Div., Baxter Healthcare Corp.,
1994 WL 327348 (N.D. Ill. 1994); Sinclair v. Kmart Corp., 1996 WL 748038 (D. Kan. 1996); Boyd v. University of Maryland Medical
System, 173 F.R.D. 143, 38 Fed. R. Serv. 3d 1030 (D. Md. 1997); Metayer v. PFL Life Ins. Co., 1999 WL 33117063 (D. Me. 1999).
Phinney v. Paulshock, 181 F.R.D. 185, 42 Fed. R. Serv. 3d 244 (D.N.H. 1998), aff'd, 199 F.3d 1, 45 Fed. R. Serv. 3d 1328 (1st Cir. 1999);
Mruz v. Caring, Inc., 107 F. Supp. 2d 596 (D.N.J. 2000), order rev'd on other grounds, 166 F. Supp. 2d 61 (D.N.J. 2001); U.S., for Use
and Benefit of Boucher, v. Murphy, 11 F. Supp. 572 (W.D. Mich. 1935); and Teletel, Inc. v. Tel-Tel US Corp., 2000 WL 1335872 (S.D.
N.Y. 2000); Plaisted v. Geisinger Medical Center, 210 F.R.D. 527, 54, 54 Fed. R. Serv. 3d 191 (M.D. Pa. 2002) (“We believe that Hall
has established clear, workable guidelines.”). 2 Leighton, Litigating Premises Security Cases, Chapter 8 Discovery, § 8:14 Motion
and memorandum for deposition protocol (December 2020).

I.L., a minor, by Ashley Lau and Justin Keating, Guardians,
and Ashley Lau and Justin Keating, Individually v.

Allegheny Health Network; et al.
ORDER OF COURT

AND NOW, to wit, this 30th day of March, 2021, it is hereby ORDERED:
1. Within sixty (60) days of the date of this Order, Defendant Dr. Ronald Thomas shall present for a re-deposition in this

matter.  Counsel shall comply with the mandates developed in this Court’s Opinion and the terms herein;

2. Plaintiffs’ Counsel is permitted to question Dr. Thomas in all areas which were interrupted by objections and/or areas
Plaintiffs’ Counsel was not permitted to develop because of instructions to the deponent not to answer question(s);

3. Re-deposition of Dr. Thomas shall include any other areas of questioning which were precluded by Defense Counsel’s
termination of the initial deposition; 

4. Plaintiffs’ Counsel shall not question areas which were covered in the initial deposition; and 

5. Failure of any party to comply with the terms of this Opinion and Order of Court shall subject the offending party to risk
of sanction.

BY THE COURT:
/s/Ignelzi, J.

Nicole Ziccarelli, Petitioner, v.
Allegheny County Board of Elections, Respondent,

and Pennsylvania Democratic Party and James Brewster, Intervenors.
Statutory Appeal—Elections—Statewide Uniform Registry of Electors (SURE)]

Petitioner’s Statutory Appeal seeking to invalidate 2,349 mail-in ballots cast in the November 2020 election was dismissed
as there was no fraud and decision of Board of Elections to count the ballots was affirmed.

No. GD 20-011654. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
James, J.—November 18, 2020.

MEMORANDUM AND ORDER OF COURT 
Petitioner Nicole Ziccarelli, candidate for the Senate of Pennsylvania from the 45th Senatorial District, filed a Petition for

Review of Decision by the Respondent Allegheny County Board of Elections (“the Board”) on November 12, 2020, seeking to inval-
idate 2,349 mail-in ballots cast by voters in the November 3, 2020 General Election. Petitioner seeks review of the Board’s decision
to overrule Petitioner’s objection to count these ballots. Petitioner alleges that these ballots were cast in violation of the Election
Code because they do not contain a date penned by the elector on the outer envelope. The Court conducted a hearing on November
17, 2020 via Microsoft Teams. The Pennsylvania Democratic Party and James Brewster moved to intervene in the action. Petitioner
and the Board did not object and the motion was granted by the Court. Petitioner stated that she was not claiming any voter fraud
regarding the challenged ballots. The Board argues that the failure to place a date on the outer envelope does not invalidate a ballot.
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Section 3150.16(a) of the Election Code states: (a) 

General rule--At any time after receiving an official mail-in ballot, but on or before eight o'clock p.m. the day of the
primary or election, the mailin elector shall, in secret, proceed to mark the ballot only in black lead pencil, indelible
pencil or blue, black or blue-black ink, in fountain pen or ball point pen, and then fold the ballot, enclose and securely
seal the same in the envelope on which is printed, stamped or endorsed "official election ballot." This envelope shall
then be placed in the second one, on which is printed the form of declaration of the elector, and the address of the
elector's county board of election and the local election district of the elector. The elector shall then fill out, date and
sign the declaration printed on such envelope. Such envelope shall then be securely sealed and the elector shall send
same by mail, postage prepaid, except where franked, or deliver it in person to said county board of election.

The Election Code Section 3146.8(g)(3) vests the Board with the duty of determining the sufficiency of the declaration of a mail-in
ballot. If the Board determines that the declaration is sufficient, then the Board “shall provide a list of the names of electors whose
absentee ballots or mail-in ballots are to be pre-canvassed or canvassed.” Id. Any ballots cast by electors whose applications have
been challenged are set aside unopened, but all other ballots that have been verified under subsection (g)(3) shall be counted.
25 P.S. Section 3146.8(g)(4).  
The Court agrees with the Board that the Section 3150.16(a) date provision is directory not mandatory. Specifically, the use of

the word “shall” does not make a statutory phrase mandatory. It is well settled Pennsylvania law that election laws should be
construed liberally in favor of voters, and that “[t]echnicalities should not be used to make the right of the voter insecure.”
Pennsylvania Democratic Party v. Boockvar, 238 A.3d 345, 373 (Pa. 2020) citing Appeal of James, 105 A.2d 64, 65-66 (Pa. 1954).
“Ballots containing mere minor irregularities should only be stricken for compelling reasons.” Shambach v. Bickhart, 845 A.2d 793,
798 (Pa. 2004).  
The ballots at issue here are sufficient even without a voter supplied date. They were processed in the Statewide Uniform

Registry of Electors (“SURE”) system and timestamped when they were timely delivered to the Board on or before November 3,
2020. They were signed and have been otherwise properly completed by a qualified elector. In light of the fact that there is no
fraud, a technical omission on an envelope should not render a ballot invalid. The lack of a written date on an otherwise qualified
ballot is a minor technical defect that does not render it deficient. The Court finds that the Board properly overruled Petitioner’s
objections to the 2,349 challenged mail-in ballots. These ballots must be counted. The Petition for Review is denied and the Board’s
decision is affirmed.  

ORDER OF COURT
And NOW, this 18 th day of November 2020, upon consideration of the Petition For Review In the Nature Of A Statutory Appeal

filed by Nicole Ziccarelli, and any responses thereto, it is hereby ORDERED that the Petitioner's appeal is dismissed and the
decision of the Board of Elections is affirmed.

BY THE COURT:
/s/James, J.
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County of Allegheny, a Political Subdivision of the Commonwealth of Pennsylvania, Plaintiff, v.
The Cracked Egg, LLC, Defendant, McVay, J. .....................................................................................................................................................Page 87

COVID-19 Control Measurers—Emergency Preliminary Injunction—Imminent Danger to Public Health—Restaurant

Ruling that the County of Allegheny has shown that an injunction against defendant restaurant food facility accused of violating the
Commonwealth's COVID-19 control measures is necessary to prevent immediate and irreparable harm that cannot be adequately
compensated by damages. Furthermore, the orders of Governor Wolf, Secretary Levine and the Allegheny County Health Department
(ACHD) are constitutional as they are rationally related to the legitimate government interest of protecting the citizens of Allegheny County
from the spread of COVID-19. The orders are not null ab initio as the regulatory statutes were suspended in Governor Wolf ’s emergency
proclamation dated March 6, 2020 and amended on August 31, 2020 and November 24, 2020.

Ageless Senior In Home Care, Inc. v. UPMC Health Plan, Inc., Ward, J. ........................................................................................................Page 96
Preliminary Injunction—Notice of Termination—Breach of Contract—Service Provider Agreement

Preliminary injunctive relief granted enjoining Defendant from transitioning its health plan members to the care of another provider
due to Plaintiff ’s alleged violation of service provider agreement with Defendant, pending outcome of arbitration to determine whether
Plaintiff had materially cured alleged breaches of the agreement.

Tim Williams and Eva Russel v. Elvor Clark, Hertzberg, J. ............................................................................................................................Page 100
CDC Declaration—COVID-19—Eviction—Unpaid Rent

Landlord’s Motion to Strike Tenant’s CDC Declaration to avoid eviction was denied because Landlord’s basis for eviction
was based on unpaid rent on a month to month holdover lease and not for breach of the lease itself by Tenant.  The Court
was persuaded by the fact that Tenant fell behind on rent during the pandemic and Landlord did initiate eviction proceedings
until after Tenant fell behind on rent. 
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County of Allegheny,
a Political Subdivision of the Commonwealth of Pennsylvania, Plaintiff, v.

The Cracked Egg, LLC, Defendant
COVID-19 Control Measurers—Emergency Preliminary Injunction—Imminent Danger to Public Health—Restaurant

Ruling that the County of Allegheny has shown that an injunction against defendant restaurant food facility accused of
violating the Commonwealth's COVID-19 control measures is necessary to prevent immediate and irreparable harm
that cannot be adequately compensated by damages. Furthermore, the orders of Governor Wolf, Secretary Levine and the
Allegheny County Health Department (ACHD) are constitutional as they are rationally related to the legitimate government
interest of protecting the citizens of Allegheny County from the spread of COVID-19. The orders are not null ab initio as the
regulatory statutes were suspended in Governor Wolf ’s emergency proclamation dated March 6, 2020 and amended on
August 31, 2020 and November 24, 2020.

No. GD-20-9809. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
McVay, J.—April 14, 2021.

SUPPLEMENTAL MEMORANDUM OPINION
OPINION

The Plaintiff, the County of Allegheny, is a home rule county and political subdivision of the Commonwealth of Pennsylvania,
acting by and through the Allegheny County Health Department (ACHD), a local health department organized under the Local
Health Administrative Law 16 P.S. §12001-12029 and whose powers and duties include the enforcement of laws relating to public
health and food and environmental safety within Allegheny County.
The Cracked Egg, LLC, operates a restaurant food facility, The Crack’d Egg, at 4131 Brownsville Road, Pittsburgh, PA 15227.

The Cracked Egg is permitted by the ACHD to operate its business as a food facility in Allegheny County and is subject to its rules
and regulations in providing food services to the public.

PROCEDURAL HISTORY
After a three-day remote hearing conducted through advanced communication technology ending on January 29, 2021, I found,

under the applicable standard of review for injunctive relief, that the ACHD proved all six prongs required to grant a preliminary
injunction and on February 3, 2021, I ordered the relief requested with a supporting Memorandum Opinion, which is attached as
an exhibit here.\ I incorporate the Memorandum Opinion here including my findings of fact and conclusions of law in support of
my decision and this Rule 1925(b) opinion. On February 4, 2021, the Cracked Egg filed an appeal to the Commonwealth Court along
with a Motion to Stay my February 3, 2021 order. After argument on the Cracked Egg’s Motion to Stay on February 17, 2021, I
denied the Cracked Egg’s motion for essentially the same reasons stated in my February 3, 2021 Memorandum Opinion. The
Cracked Egg filed their Rule 1925(b) Concise Statement of Errors on February 17, 2021 alleging twelve errors, which I submit,
have already been substantially addressed in my Memorandum Opinion. This opinion will serve to supplement and clarify any
averred errors not fully addressed previously.

FACTUAL HISTORY
I take judicial notice that as of April 7, 2021, the W.H.O. reports 132,485,386 COVID-19 cases and 2,875,672 deaths worldwide.

The CDC reports 30,662,171 COVID-19 cases and 555,231 deaths. The Pennsylvania Department of Health reports 1,054,298
confirmed COVID-19 cases and 25,285 deaths. The Allegheny County Department of Health reports 88,573 confirmed case of
COVID-19 and 1,797 deaths in Allegheny County. Since the filing of my February 3, 2021 Memorandum, there has been an increase
of approximately 300,000 confirmed cases statewide and 20,000 confirmed cases in Allegheny County,
Currently, it appears that the State of Pennsylvania and the County of Allegheny are "well into a fourth surge" according to

ACHD’s Director Dr. Bogen. As of the writing of this opinion, during the week of April 2nd and April 8th, Pennsylvania reported
23,043 cases of COVID-19, an increase of 528 from the previous week according to the state Department of Health. Hospitalizations
are also up as is testing positivity percentage, and while the vaccination process has accelerated, we are by no means at herd
immunity in the expert opinions of the majority of public health professionals. It is within this context of the ongoing public health
crisis that I will review the mask mandate and the Cracked Egg's allegations of my errors.

DISCUSSION
The Cracked Egg first alleges that my finding that Governor Wolf, Secretary Levine and the ACHD’s orders were constitutional

and rationally based upon the governmental interest in protecting the citizens of Allegheny County, was wrong for two reasons.
First, the Cracked Egg pointed to my failure to follow the rationale of County of Butler v. Wolf, No. 2:20-CV-677, 2020 WL 5510690
(W.D. Pa. Sept. 14, 2020)) and second, the Cracked Egg faulted my finding that Jacobson v. Commonwealth of Massachusetts, 197
U.S. 11, 25 S. Ct. 358, 49 L. Ed. 643(1905) should apply and my conclusion that the mask-mandate of ACHD through Dr. Bogen, and
the emergency declarations and COVID-19 mitigation orders of Governor Wolf and Dr. Levine were all rational exercises of the
police power with the uncontested intent to protect public health during a pandemic. I believe that my analysis of the distin-
guishability of the County of Butler and its flawed reliance on the Harvard Law Review article1 calling for suspension of Jacobson
is explained in my memorandum opinion, as is my opinion that while Jacobson's holding may need constitutional "tweaking” 2, it is
nothing more than a prescient articulation of our current rational basis test that should be applied in analyzing government action
during a pandemic. Again, I acknowledge that the United States Supreme Court is re-examining Jacobson as trial courts of all
jurisdictions analyze the governmental exercise of the police power during this pandemic. Nonetheless, and risking redundancy of
my espousing the continued viability of Jacobson as foundational constitutional pandemic law, I would submit that some further
explanation of my memorandum analysis is needed.
Jacobson is distinguishable from this case as it dealt with mandating vaccinations while our case involves mandating mask-

wearing. However, it is abundantly clear at the outset that this exercise of the police power in mandating individual mask wearing
is much less intrusive than the vaccination mandates considered in Jacobson, and certainly much less intrusive than quarantine
and other constitutionally acceptable exercises of the police power. While the Cracked Egg has never directly challenged the
constitutionality of the mask mandate outside of its impact on its business interest, triggering a 14th Amendment rational basis
analysis, any analysis of strict scrutiny or otherwise does require any court to consider the intrusiveness of the government action
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on the purported individual right impacted by the exercise of the police power. I believe there is always an inherent tension
between the exercise of the police power and the right of the individual in some manner, be it in conducting a business , bodily
integrity or other liberty interest of the individual subjected to its exercise.
Whatever that tension may be between the police power and the individual, it ultimately comes down to the good of all versus

the rights of one. I find that the relatively inexpensive requirement of individual mask-wearing, that likely protects both the wearer
and others from the transmission of the air borne SARS-COV-2 virus, to be, at best a minor inconvenience to the individual and
that this inconvenience actually decreases over time. Regardless, personal inconvenience does not equate to unconstitutionality.
The personal protective measure of mask wearing cannot rationally compromise some unspecified ethereal individual right and
nobody would seriously argue that any individual should be free to spread COVID-19. Accordingly, the only right that should be
considered in this case is the Cracked Egg’s business interest and I believe I have covered that fully in my memorandum opinion.
Further tweaking of Jacobson to comply with current constitutional jurisprudence to apply stricter scrutiny when fundamental
rights are impacted can easily be accomplished and doesn't require overturning or suspending Jacobson. I would submit this
argument, as discussed in County of Butler v. Wolf and relied on by the Cracked Egg, is the classic red herring.
The Cracked Egg’s third alleged error avers that my reliance on our Supreme Court’s decision in Friends of Danny DeVito v.

Wolf, 227 A.3d 872 (Pa.) is misplaced because that opinion was issued  less than one month after the governor’s emergency decla-
ration and therefore is no longer applicable or valid law. Our Supreme Court's ruling in DeVito clearly held that, "the Governor is
vested with broad emergency management powers under the Emergency Code 35 Pa C.S.A. s 7101 et. sec. that in times of actual
or imminent disaster where public safety and welfare are threatened ". The Supreme Court reaffirmed this holding in Wolf v.
Scarnati, 233 A.3d 679, (Pa. 2020),

The General Assembly, in enacting the statute, ‘ma[de] the basic policy choices.’ Id. The General Assembly decided that
the Governor should be able to exercise certain powers when he or she makes a “finding that a disaster has occurred or
that the occurrence of the threat of a disaster is imminent.” 35 Pa.C.S. § 7301(c). In Friends of Danny DeVito, we reviewed
whether the COVID-19 pandemic met that statutory definition, chosen by the legislature. See Friends of Danny DeVito,
227 A.3d at 885-92. That this Court relied upon the statute itself to make this ruling shows that the General Assembly, not
the Governor, made the basic policy choices about which circumstances are necessary to trigger the Governor's powers
under the statute.

Wolf v. Scarnati, at 704. The Emergency Code, 35 Pa C.S.A. s 7301(c), provides that the governor has the authority to extend the
declaration of emergency after ninety (90) days. The Cracked Egg has not, nor do I believe can, provide any caselaw that supports
the contention that DeVito and Scarnati are no longer good law.
The Cracked Egg’s fourth alleged error avers that I misapplied the law by finding that the ACHD’s enforcement of mandatory

masking, social distancing and limitations on congregate gatherings were permitted by the Local Health Administration Act ,
16 P.S. §1201 et sec. and The Disease Prevention and Control Act, 35 P.S. §521.1 et sec. Specifically, the Cracked Egg argues that
under The Disease Prevention and Control Act, the ACHD is limited to quarantine and isolation when promulgating rules and
regulations to prevent the spread of communicable disease and masking and social distancing rules  are not authorized statutorily.
I would agree that masking and social distancing requirements are not statutorily expressed, but the Cracked Egg fails to acknowl-
edge that The Disease Prevention and Control Act also includes the catch all “other control measures” to combat the spread of
communicable disease. Clearly, the statute's “other control measures” was intended by the legislature to encompass common sense
less intrusive other measures such as wearing of face masks and social distancing in indoor venues where groups of people
congregate, when far more restrictive protections are statutorily authorized.
The Cracked Egg’s fifth alleged error avers that my reliance on the DeVito opinion that the Governor had the power to super-

sede and suspend the mandatory rule making procedures (under the Commonwealth Documents Law, the Regulatory Review Act
and the Commonwealth Act) was improper. In particular, the Cracked Egg contends that the Governor’s emergency declaration,
which has lasted over a year, is an abuse of power which permits the Governor and other executive officers and agencies through-
out the Commonwealth to rule by fiat. It appears that the Cracked Egg does not challenge the broad-based powers afforded the
Governor under the Emergency Code but rather what they perceive to be the Governor's power to continue the emergency
declaration indefinitely, thus usurping the power of the legislative branch and violating the separation of powers.

The Supreme Court specifically addressed this issue in Scarnati highlighting the Legislature power when it stated,

Indeed, the General Assembly's very delegation of power to the Governor presupposed the General Assembly's
inherent authority both to declare and to end disaster emergencies under its lawmaking powers. See PA. CONST. art. II,
§ 1 (“The legislative power ... shall be vested in a General Assembly ... ”). The General Assembly has the power to
terminate a declaration of disaster emergency without any action by the Governor, aside from presentment and an over-
riding vote in the event of a veto. If the legislature wishes to end a disaster emergency and satisfies presentment, followed
either by gubernatorial approval or by veto override, then further action by the Governor would in any event be unnec-
essary. The Governor would simply be bound to follow the law.19 If a statute or resolution is passed over the Governor's
veto, the Governor still must abide by that law, even if the General Assembly does not specifically require that the
Governor enforce that law. See PA. CONST. art. IV, § 2 (“The supreme executive power shall be vested in the Governor,
who shall take care that the laws be faithfully executed .... ”). That the General Assembly decided to give the Governor
a role in ending the emergency disaster declaration in Section 7301(c) is strong evidence that the General Assembly
intended to abide by the Constitution, which also requires gubernatorial involvement.

Wolf v. Scarnati, 233 A.3d 679, 696 (Pa. 2020).

I find that the Cracked Egg’s averment that Governor Wolf is ruling by fiat is a political point of view that has no bearing on my
decision. I am bound to follow our Supreme Court’s holdings in Scarnati and DeVito. and while the fiat issue might be intended to
present a separation of powers argument, I would submit that the majority opinion in both cases addresses that issue and I am
compelled to follow both as precedential.
The Cracked Egg’s seventh alleged error avers that there was insufficient evidence to find that the Cracked Egg’s noncompli-

ance with the universal masking order constituted a nuisance as no COVID-19 cases have been traced to it. The Cracked Egg is
mistaken in what constitutes a public nuisance as Black’s Law Dictionary states:
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A public or common nuisance is an offense against the public order and economy of the State, by unlawfully doing any
act or by omitting to perform any duty which the common good, public decency or morals, or the public right to life,
health, and the use of property requires, and which at the same time annoys, injures, endangers, renders insecure, inter-
feres with, or obstructs the rights or property of the whole community, or neighborhood, or of any considerable number
of persons; even though the extent of the annoyance, injury, or damage may be unequal or may vary in its effect upon
individuals.” Joseph A. Joyce & Howard C. Joyce, Treatise on the Law Governing Nuisances 10 (1906). NUISANCE,
Black's Law Dictionary (11th ed. 2019)

I have repeatedly stated throughout this case that I fully understand that COVID-19 is a novel disease, only discovered in 2019,
that the world health community continues to study and learn more about every day. As I am currently a licensed pharmacist in
the State of Pennsylvania, I am acutely aware that the CDC guidelines are nothing more than best educated guesses based on the
available evidence that is constantly changing. Originally, the virus was not thought to be aerosol transmitted and masks were not
recommended for various reasons, unlike now, where mask are strongly recommended. Recent studies are being conducted with
respect to the various vaccines effectiveness to the emerging variants of COVID-19 with differing results. Despite many of these
studies not being peer reviewed, randomized and double blind, it is sometimes said in the medical community too, “thank good-
ness we didn't insist on the same for parachutes”. Simply stated, while the evidence is ever changing, and sometimes found
contradictory, it is more than sufficient to support the mask-mandate and should be, at best, an ancillary consideration for any
court in evaluating the mask-mandate under Jacobson. Officials, in making these public health decisions, must be given wide
latitude as noted by Justice Roberts concurrence in S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613. He went on to
state , “Where those broad limits are not exceeded, they should not be subject to second-guessing by an “unelected federal judici-
ary,” which lacks the background, competence, and expertise to assess public health and is not accountable to the people.” Id. Thus,
I will not second guess any mandates or COVID-19 mitigations orders issued by Governor Wolf, or the ACHD.
Assuming arguendo an evidentiary review is necessary, Dr. Brink testified that she found masking requirements to be an

effective mitigation strategy for the transmission of COVID-19 based on her study of the current literature concerning
masking. Dr. Brink referenced a body of literature that looked at the reproductive rate of a virus in areas that had implemented
universal masking which saw a sevenfold decrease in the transmission of the SARS Cov-2 virus. Dr. Brink testified masks provide
two different mitigation functions. First, masks do provide non-negligible protection for the wearer. The second, and its primary
mitigation purpose is a source control function, which significantly reduces the spread of the virus from the wearer to other
people who may be close by. See H.T. pp 52-57. The misconception that many people have , including apparently the Cracked Egg,
is that mask wearing is solely to protect the wearer, but the scientific consensus finds that it provides greater protection to people
who may come in contact with an infected person who is wearing a mask.  Therefore, the wearing of masks during a pandemic is
done to promote the common good and to protect the public’s right to life and health in our county and state by reducing the spread
of COVID-19. The Cracked Egg’s refusal to require their employees and customers to wear masks is contrary to Governor Wolf ’s
universal masking requirements which was ordered for the common good.
One of the Cracked Egg’s main rationales for objecting to the use of masks is that it does not provide 100% protection for the

wearer. This rationale completely ignores the protection masks affords the public in general. I see no difference between an ACHD
regulation that requires restaurants to refrigerate some foods at certain temperatures in order to reduce the chances of bacteria
growing and poisoning customers and the wearing of masks during a pandemic other than again some personal inconvenience by
the wearer.
I would liken the wearing of masks to the constitutional law prohibiting smoking indoors because of the impact on others of

passive smoke. Similarly, mandatory seatbelt laws were initially resisted, claiming that it restricted wearer's movement and it was
uncomfortable, but the requirement was enforced to save lives in automobile accidents despite inconvenience. These measures are
in place for the specific benefit of promoting public health and safety by reducing the risk of known public hazards. Restaurants do
not have the right or individual freedom to ignore the rules regarding the refrigeration of their food or keeping their kitchens free
of rodents simply because the ACHD cannot prove that someone became ill from eating at their restaurant. It is obvious that
certain ACHD rules and regulations are enforced as preventive measures to ensure and promote public health and safety. If upon
inspection, the ACHD finds the restaurant is not complying with health regulations, they have enforcement powers, which includes
the suspension of their permit for continued refusal to comply after being warned and ordered to comply. Noncompliance of preven-
tative measures by a restaurant would always be deemed a public nuisance if they pose a health risk to the public who patronize
that establishment. The requirement of wearing of masks is preventative in nature to mitigate and reduce the spread of COVID-19
which is supported by the scientific literature. The Cracked Egg’s refusal to comply with the Governor’s universal mask order is
deemed a public nuisance since it contributes to the likelihood of the spread of COVID-19 and therefore should be deemed an offense
against the common good of our community and the general public by failing to take precautions that mitigates viral spread.
The Cracked Egg’s eighth alleged error disputes my finding that Dr. Bogen’s COVID-19 measures “had the full support of the

County Executive , Rich Fitzgerald”, which I find contrary to the evidence presented. I took judicial notice, evidenced by Defense
Exhibits Nos 66 and 77, that the County Executive was present at Dr. Bogen’s public appearances announcing her COVID-19
mitigation measures, which obviously conveyed the County Executive’s support for her orders. Importantly, I find that Dr. Bogen’s
emergency health orders do not fall under the category of regulations and ordinances requiring approval of the County Council
per Article 1.4- 405 of the Allegheny Home Rule Charter. In fact, the County Home Rule Charter grants the County Executive the
power to “declare and take appropriate action to meet a state of emergency“ under Article V s 1.5-502(n). Given Governor Wolf ’s
emergency declaration, Dr. Bogen as Allegheny County’s Director of the Department of Health, has the authority and power to
enact emergency health orders under the auspices of the County Executives emergency powers.
The Cracked Egg’s nineth alleged error avers that my finding that an injunction was necessary to prevent immediate and

irreparable harm was incorrect. My Memorandum Opinion previously filed and attached as an exhibit fully addresses this issue.
The Cracked Egg’s tenth alleged error avers that by granting the injunction and suspending the Cracked Egg’s permit by the

ACHD, I have found the Cracked Egg to be not substantially harmed. I find this to be a mischaracterization of my holding. I clearly
acknowledged on the record that the Cracked Egg, and any business, clearly would suffer significant harm due to the mitigation
measures and I found Ms. Waigand’s testimony credible on the issue. However, I found that by not granting the injunction, a
greater harm would be incurred by the general public than by the Cracked Egg for the reasons stated in my Memorandum Opinion.
I further find the Cracked Egg’s claim to harm is by choice as the Commonwealth has offered a self-certifying plan in which
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restaurants and bars can operate at 50% capacity for indoor dining. Since the filing of my initial memorandum, capacity limits have
only increased, as the Cracked Egg could now have 75% capacity if they were to proceed with the state’s self-certification process.
The Cracked Egg has made the conscious decision not to obey the Commonwealth’s and the County’s COVID-19 mitigation
measures for its own personal reasons knowing the possible consequences, including the closure of their business. While I find
Ms., Waigand to be sincere in her belief of her constitutional argument and recognize that sometimes principal is paramount, the
Cracked Egg's harm is ultimately self-imposed.
The Cracked Egg’s eleventh alleged error averred that my finding that the Cracked Egg was required to provide a COVID-19

mitigation plan despite the failure of ACHD to provide the parameters of such a plan as wrong. The Cracked Egg's claim that they
were unable to prepare a COVID-19 mitigation plan because it was not defined anywhere and that they were not provided specific
parameters is contrary to the evidence. Amanda Mator, the operations manager for the ACHD food safety program testified that
after every inspection by an ACHD inspector they are required to review their report with the owner and manager and cite every
violation, its impact on public safety and what the facility needs to do to correct the violation. This would include reviewing the
content of the Commonwealth’s COVID-19 control and mitigation measures that are required to be followed and the submission of
a proposed COVID-19 mitigation plan that addresses how the facility will implement its plan. T.T. pp 151-153. In addition, testi-
mony from Varaangkorn Nakkeow, an environmental health specialist II with the ACHD, testified that he had inspected the
Cracked Egg on numerous occasions from late June 2020 through August 2020. After the inspections, he met with Ms. Waigand and
her son, and personally reviewed his reports along with the required COVID-19 mitigation measures that were in place at that time
and for the facility to be in compliance . Mr. Nakkeow also testified that he sent Ms. Waigand copies of every inspection report and
letter which outlined the violations and mitigation measures that were required along with emails providing links to the current
COVID-19 orders and the COVID-19 safety Procedures for Businesses and the ACHD COVID-19 Information page. These docu-
ments provided clear guidance as to what steps the Cracked Egg needed to implement into its proposed COVID-19 mitigation plan
that was required to be submitted to the ACHD. T.T. pp 230-277 Plaintiffs Exhibits D-3–D13 . Ms. Waigand also acknowledged that
she spoke with Mr. Nakkeow about the wearing of masks and admitted that she advised him that she would never require anyone
including her employees to wear a mask in her restaurant . The evidence is clear that the reason that the Cracked Egg would not
submit a COVID-19 mitigation plan was their unwillingness to comply with the mandatory masking requirement and not because
they did not understand what was required of them.
The Cracked Egg’s last alleged error that the Cracked Egg believes that the public interest favors constitutional governance

and the prevention of unconstitutional governmental action. I have found that the governmental action requiring the wearing of
face masks during a pandemic to be a rationally based least restrictive measure to help mitigate the spread of COVID-19 and has
been fully addressed in my memorandum opinion.

CONCLUSION
I believe that the evidence and caselaw support the findings of my February 3, 2021 Memorandum Opinion and this supple-

mental opinion. The ACHD carried its burden in proving the six prongs required to grant a preliminary injunction. Thus, no
reversible error occurred, and my findings should be affirmed, and the Cracked Egg’s appeal dismissed with prejudice.

BY THE COURT:
/s/McVay, J.

DATE- April 14, 2021
1 Coronavirus, Civil Liberties, and the Courts: The Case Against "Suspending" Judicial Review, 133 HARV. L. REV. F. 179 (2020
2 Ben Horowitz, A Shot in the Arm: What A Modern Approach to Jacobson v. Massachusetts Means for Mandatory Vaccinations
During A Public Health Emergency, 60 Am. U. L. Rev. 1715, 1732 (2011)

EXHIBIT A
County of Allegheny,

a Political Subdivision of the Commonwealth of Pennsylvania, Plaintiff, v.
The Cracked Egg, LLC, Defendant

No. GD-20-9809. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division-Equity.
McVay, J.—February 3, 2021.

MEMORANDUM OPINION
The Plaintiff is the County of Allegheny, a home rule county and political subdivision of the Commonwealth of Pennsylvania,

acting by and through the Allegheny County Health Department ("ACHD"), a local health department organized under the Local
Health Administrative Law 16 P.S. ss 12001-12029 , whose powers and duties include the enforcement of laws relating to public
health and food and environmental safety within Allegheny County.
The Defendant is the Cracked Egg, LLC, which operates a restaurant food facility, The Crack’d Egg at 4131 Brownsville Road,

Pittsburgh, PA 15227. The Cracked Egg is provided a permit by the ACHD to operate its business as a food facility in Allegheny
County and is subject to its rules and regulations in order to provide food services to the general public.

PROCEDURAL HISTORY
On September 16, 2020, the County of Allegheny, through the ACHD, filed a Civil Complaint in Equity and an Emergency Motion

for Preliminary Injunction alleging the following: 1.) The Cracked Egg operates a restaurant located in Allegheny County. 2.) The
Cracked Egg was on numerous occasions in violation of the Commonwealth's COVID-19 control measures and willfully failed to
comply with the ACHD orders of compliance. 3.) As a result of its noncompliance, the ACHD suspended the Cracked Egg's permit
to operate a restaurant and ordered the immediate closure of its operation. 4.) The Cracked Egg has continued to operate its
restaurant business in clear violation of the ACHD’s suspension order. 5.) The Cracked Egg's deliberate noncompliance with the
COVID-19 control measures poses an immediate health risk by exposing and contributing to the spread of the highly infectious
and contagious COVID-19 virus to the public at large.
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The Cracked Egg filed a Notice of Removal to the U.S. District Court Western District of Pennsylvania on September 18, 2020.
I held a brief status conference on September 21, 2020 and issued an order the following day confirming that this matter had been
transferred to federal court pursuant to 28 U.S.C. 1446(d).
On October 7, 2020, the U.S. District Court remanded this matter back to the Court of Common Pleas of Allegheny County. The

Cracked Egg immediately filed a Suggestion of Bankruptcy with this Court indicating that it had filed a Chapter 11 Bankruptcy
Petition on October 7, 2020 at case No. 20-22889. On October 15, 2020, the Defendant filed a Notice of Removal with this Court,
removing this matter to the bankruptcy court. After argument before the Bankruptcy Court, an order and opinion were issued on
January 7, 2021, granting the ACHD's Motion for Relief from Automatic Stay and remanding this matter back to the Allegheny
County Court of Common Pleas. I promptly held a status conference on January 11, 2021 to discuss with the parties and reach an
agreement for scheduling of argument on the Plaintiff ’s Motion. It was raised at that time by the Cracked Egg that nothing could
occur until the expiration of fourteen (14) days due to Rule 4001(a)(1) of the Bankruptcy Code.1

At the status conference on January 11, 2021, the parties agreed to proceed with oral argument on the ACHD's Emergency
Motion for a Preliminary Injunction on January 22, 2021, the earliest date after which the stay under Rule 4001(a)(1) would
permit. I offered at that time to proceed with argument earlier if the Bankruptcy Court granted relief from the stay. No relief from
the stay under Rule 4001(a)(1) was sought and argument proceeded on January 22, 2021.
After argument on January 22, 2021, I determined that a full evidentiary hearing was required immediately to rule on the

Emergency Motion and ordered a full evidentiary hearing that the parties agreed was to begin on January 27, 2021, and also
requiring the parties to exchange briefs, exhibits and witness lists by January 26, 2021, and asking the parties to reach any
factual or evidentiary stipulations. After a three-day remote hearing conducted through advanced communication technology
ending on January 29, 2021, I finds as discussed below.2

STANDARD OF REVIEW
Before the injunctive relief requested can be granted, as the party seeking relief, the ACHD must first satisfy a six-part test.

Specifically, a party seeking a preliminary injunction must show that an injunction is necessary to prevent immediate and irrepara-
ble harm that cannot be adequately compensated by damages. Singzon v. Dep't of Pub. Welfare, 496 Pa. 8, 436 A.2d 125, 127-28
(1981); John G. Bryant Co. v. Sling Testing & Repair, Inc., 471 Pa. 1, 369 A.2d 1164, 1167-68 (1977); Ala. Binder & Chem. Corp. v.
Pa. Indus. Chem. Corp., 410 Pa. 214, 189 A.2d 180, 184 (1963). Second, the party must show that greater injury would result from
refusing an injunction than from granting it, and, concomitantly, that issuance of an injunction will not substantially harm other
interested parties in the proceedings. Maritrans GP, 602 A.2d at 1283; Valley Forge Historical Soc'y v. Washington Mem'l Chapel,
493 Pa. 491, 426 A.2d 1123, 1128-29 (1981); Ala. Binder & Chem. Corp., 189 A.2d at 184. Third, the party must show that a
preliminary injunction will properly restore the parties to their status as it existed immediately prior to the alleged wrong-
ful conduct. Valley Forge Historical Soc'y, 426 A.2d at 1128-29; Herman, 141 A.2d at 577-78. Fourth, the party seeking an
injunction must show that the activity it seeks to restrain is actionable, that its right to relief is clear, and that the wrong is
manifest, or, in other words, must show that it is likely to prevail on the merits. Anglo-Am. Ins. Co. v. Molin, 547 Pa. 504, 691
A.2d 929, 933-34 (1997); Maritrans GP, 602 A.2d at 1283-84; Shenango Valley Osteopathic Hosp. v. Dep't of Health, 499 Pa. 39,
451 A.2d 434, 440 (1982); Singzon, 436 A.2d at 127-28. Fifth, the party must show that the injunction it seeks is reasonably
suited to abate the offending activity. John G. Bryant Co., 369 A.2d at 1167-71; Albee Homes, Inc. v. Caddie Homes, Inc., 417
Pa. 177, 207 A.2d 768, 771-73 (1965). Sixth and finally, the party seeking an injunction must show that a preliminary injunc-
tion will not adversely affect the public interest. Maritrans GP, 602 A.2d at 1283; Philadelphia v. District Council 33,
AFSCME, 528 Pa. 355, 598 A.2d 256, 260-61 (1991).

FACTUAL HISTORY
The COVID-19 virus has caused a global pandemic, creating a national public health hazard to the United States and the

Commonwealth of Pennsylvania which has not been experienced in over 100 years. The COVID-19 pandemic threatens the health
and safety of every citizen and person in the Commonwealth while overburdening our healthcare systems and destroying the
businesses and livelihoods of many Americans. Particularly hard hit are restaurants, bars and other entertainment and leisure
industries requiring the congregation of large numbers of people in confined indoor spaces.
The CDC reported the first COVID-19 case in the U.S. in January 2020. As of March 6, 2020, there were 233 confirmed COVID-

19 cases in the U.S. and only two presumed cases in Pennsylvania. On March 6, 2020 Governor Wolf issued his Proclamation of
Disaster Emergency formally declaring a state of emergency in the Commonwealth Pennsylvania. During the early stages of the
pandemic Governor Wolf implemented numerous mitigation measures that closed all businesses designated as non-life sustaining.
In particular, restaurants and bars were closed for all in person dining and were limited to carry out, delivery and drive through
food and beverage services.
Pursuant to Governor Wolf's May 1, 2020 reopening plan, the Commonwealth's 67 counties would be categorized into three

phases, Red the most restrictive, Yellow less restrictive and Green the least restrictive. As the Covid-19 cases stabilized in June
2020 most counties were moved into the Green phase. By the end of June and early July 2020 the Commonwealth started to
experience an uptick in the number of daily COVID-19 cases. As a direct result of the increase in COVID-19 cases, the
Pennsylvania Secretary of Health Dr. Rachel Levine issued the universal face covering order on July 1, 2020 and Governor Wolf
issued the "targeted mitigation" order on July 15, 2020, which incorporated Dr. Levine’s face covering order. In addition, Dr. Bogen
issued her own order on July 2, 2020 pursuant to the Local Health Administration Law, 16 P.S. 12001, which called for a one-week
closure of bars, restaurants and casinos and the cancellation of all activities or events over 25 people for that same one-week time
period. Included in Dr. Bogen’s order was a voluntary stay-at-home recommendation for residents.
The Governor’s targeted mitigation order specifically reduced capacity for all indoor dining to 25%, restricted alcohol sales,

and mandated the wearing of masks and physically distancing. On July 14, 2020, the day before the issuing of the new targeting
mitigation order, Pennsylvania reported 1,064 new COVID-19 cases, 96,671 total cases, and 6,931 total deaths. I also note that
Allegheny County recorded 331 new cases of COVID-19 on July 14, 2020 which was a new daily record for the county.
The case begins when the ACHD received complaints that the Cracked Egg was not complying with the current COVID-19

Control Measure orders in effect at the time. In response to those complaints, the ACHD employees did an onsite visit on July 1,
2020 and observed public facing employees not wearing masks along with customers not wearing masks upon their entrance to the
restaurant. After observing the alleged violations, the ACHD employees met with Cracked Egg staff and provided guidance on
compliance measures that needed to be followed.
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After the July 1, 2020 onsite visit, the ACHD continued to receive complaints that the Cracked Egg was not complying with the
Commonwealth's and County's COVID-19 control measures. During additional onsite inspections on July28, 2020, August 5, 2020,
and August 7, 2020, the ACHD employees confirmed that the Cracked Egg's employees and customers were still not following the
mask requirements along with other violations. The ACHD employees again reviewed the violations and provided guidance on
compliance with the COVID-19 control measures.
During the August 11, 2020 onsite inspection, the ACHD again revealed that the Cracked Egg was still not complying with

the applicable COVID-19 control measures. After the inspection, the ACHD determined that the Cracked Egg's continued non-
compliance with the COVID-19 control measures constituted an imminent danger to the public health and issued an immediate
suspension order pursuant to its authority granted under Article III “Food Safety” of the Allegheny County Health Departments
Rules and Regulations.
The ACHD became aware through online social media postings that the Cracked Egg planned on opening its restaurant in the

near future. As a result, the ACHD issued a warning letter that opening the restaurant would be a violation of the ACHD Article III.
Employees of the ACHD performed compliance inspections to check whether the Cracked Egg was complying with the

suspension and closure order on August 24, 2020 through August 28, 2020, and August 31, 2020 through September 4, 2020 and
September 10, 2020. The result of these inspections confirmed that the Cracked Egg continued to operate the restaurant with a
suspended permit and in violation of the August 11, 2020 ACHD closure order.
The record reflects that the Cracked Egg never appealed the suspension order or provided a COVID-19 compliance plan or

requested a reinstatement of their permit. The ACHD then proceeded to file the Complaint in Equity and Enforcement action.
I take judicial notice as of February 1, 2020, the W.H.O. reports 102,584,351 Covid-19 cases and 2,222,647 deaths worldwide.

The CDC reports 26,034,475 Covid-19 cases and 439,955 deaths in the U.S. The Pennsylvania Department of Health reports
736,236 confirmed Covid-19 cases and 21,687 deaths in Pennsylvania. The Allegheny County Department of Health reports 69,537
confirmed case of Covid-19 and 1,454 deaths in Allegheny County.

DISCUSSION

Constitutionality
The orders of Governor Wolf, Secretary Levine and the ACHD are constitutional as they are rationally related to the legitimate

government interest of protecting the citizens of Allegheny County from the spread of COVID-19. While the Cracked Egg relies
upon the distinguishable opinion in County of Butler v. Wolf, No. 2:20-CV-677, 2020 WL 5510690 (W.D. Pa. Sept. 14, 2020)), it
cannot be overstated that the opinion focuses upon the provisions of the Governor's order regarding stay at home and business
closure or restriction. In fact, the court makes no holdings as it relates to the constitutionality of the mask and social distancing
mitigation measures. Further, and to the extent that I agree or respectfully disagree with its merits, the opinion has been stayed
for further review by the Third Circuit and thus warrants my consideration only for possible persuasive, and ultimately more
dissuasive, constitutional jurisprudence.

Respectfully, I would synthesize the constitutional conclusions in County of Butler for consideration sub judice as follows;

1. The holding in Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 12, 25 S. Ct. 358, 359, 49 L. Ed. 643 (1905),
provides that greater deference be given to the States exercise of the police power during a pandemic, should no longer
apply because it was decided before the strict scrutiny, intermediate scrutiny and rational basis test line of cases had
developed and that are indeed foundational to any current constitutional analysis;

2. Intermediate scrutiny should apply to the First Amendment claims of freedom of assembly, which the court found to
exist; and

3. Business restrictions trigger the Equal Protection and Substantive Due Process clauses of the 14th Amendment and
require a rational basis analysis.

While I might agree with the part of the holding of the County of Butler that constitutional analysis involving a fundamental
right during a pandemic may require a stricter level of review due to the recent United States Supreme Court's opinion in Roman
Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020), which directly involved the fundamental right of religious liberty,
I nonetheless strongly disagree with the County of Butler's apparent conclusion that Jacobson is no longer good law.
Jacobson , a 1905 United States Supreme Court case, was decided before modern constitutional analysis was developed and held

that states, through their police power, could mandate smallpox vaccinations during a pandemic despite the obvious compromise
of individual physical liberty. Jacobson is often cited for the holding that deference must be given to governmental action during
a pandemic and has been utilized in subsequent cases regarding public health decisions and the police power. What seems to get
glossed over by Jacobson critics is that " The Great Dissenter " Justice John Marshall Harlan's majority opinion specifically
recognizes that the deference given to the states police power is not limitless. Justice Harlan stated:

Before closing this opinion, we deem it appropriate, in order to prevent misapprehension as to our views, to observe-
perhaps to repeat a thought already sufficiently expressed, namely-that the police power of a state, whether exercised
directly by the legislature, or by a local body acting under its authority, may be exerted in such circumstances, or by
regulations so arbitrary and oppressive in particular cases, as to justify the interference of the courts to prevent wrong
and oppression.

Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 38, 25 S. Ct. 358, 366, 49 L. Ed. 643 (1905)

While the court's opinion in County of Butler recognizes that this express limitation on the police power is found in Jacobson,
the court appears to view it as quasi-dicta and thus believes "deference' to the police power during a pandemic is with little, if any,
constitutional limitation. Primarily, the court relies upon a Harvard Law Review article that argues that to apply Jacobson today
after the development of the modern three test constitutional analyses, would require a "suspension" of the three tests i.e. concep-
tually changing how we would constitutionally analyze the police power and creating a different constitutional analysis for
government action during pandemics. While I find erroneous the Harvard Law review argument that persuaded the federal court
in County of Butler, in fairness to all jurists, trying to determine Jacobson’s holding in light of modern constitutional analysis, our
United States Supreme Court can be found contentiously debating the same consideration in the cases of Roman Catholic Diocese
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of Brooklyn v. Cuomo,3 S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 1613, (Mem)-1614, 207 L. Ed. 2d 154 (2020)4, and
Calvary Chapel Dayton Valley v. Sisolak, 140 S. Ct. 2603, 2607, 207 L. Ed. 2d 1129 (2020)5

While the facts of Roman Catholic Diocese are clearly distinguishable as a first amendment religious liberty case where the
Supreme Court considered flat numerical limitations on church capacity and attendance, Justice Gorsuch's concurrence is impor-
tant when assessing Jacobson’s future applicability. Justice Gorsuch sarcastically suggests in his concurrence that the Jacobson
court's analysis is nothing more than a rational basis analysis, implying that it can be reconciled with current constitutional analy-
sis. Conceptually it follows that by adopting the Gorsuch approach, the perceived conundrum is substantially solved with perhaps
a future narrowing of Jacobson's application by the Supreme Court required when the government action involves a fundamental
right or a suspect class. Regardless and independent of any Jacobson conundrum real or perceived, I would submit that when read
in context and its entirety, Jacobson can substantially be reconciled with current constitutional law and be viewed as a forerunner
of our present rational basis test . Thus, the deference to be afforded the government's exercise of the police power during a
pandemic in Jacobson means that the existence of a pandemic should be considered as a factor when applying the rational basis
test and does not in any way mean that our current constitutional analysis needs to be suspended or lowered. Consequently, while
I would agree with portions of the opinion in County of Butler v. Wolf, I find the reliance upon the mistaken Harvard law review
article to have led to the erroneous conclusion that Jacobson should not be applied. While the applicability of Jacobson in light
of our modern constitutional analyses has not yet been fully decided by our Supreme Court and is probably in need of further
tailoring and clarification, I find its holding to be nothing more than a rational basis test. Accordingly, I find that Jacobson’s
sound analysis should apply to my assessment whether the actions of Allegheny County through Dr Bogen, and the emergency
declarations and subsequent COVID-19 mitigation orders of Governor Wolf and Dr Levine were all taken with the undoubted
intent to protect public health during a pandemic,  and  thus were rationally related to a legitimate government interest.
Furthermore, the Pennsylvania Supreme Court in the case of Friends of Danny DeVito v. Wolf, 227 A.3d 872, 876 (Pa.) made

numerous holdings that I find binding and precedential to my decision. Specifically, and upon review of the same police power and
executive orders of state government that are being constitutionally challenged sub judice, our Supreme Court held in DeVito inter
alia, and germane to our case, that 1) the Governor had the authority to issue his order and that the pandemic qualified as a
natural disaster under Pennsylvania s Emergency Code 2) the Governor's order was a proper exercise of the police power 3)
the doctrine of separation of powers was not violated by his executive order and finally 4) his order did not deprive non-life
sustaining business owners of procedural due process. While I recognize distinctions of facts in DeVito upon comparison with
our case, none are of significance to require my failure to follow it as precedential. Accordingly, I am bound to find the actions
of the Governor and Secretary Levine to be constitutional and a fortiori the County and Dr. Bogen's actions in following them
as they are mandated to do by the Local Health Administration Act 16 P.S. 12001 and Disease Prevention Act 35 P.S. § 521.1 et seq.
The Cracked Egg also challenges all governmental action  by both the  state and county as being violative of its Fourteenth

Amendment rights of Substantive Due Process and Equal Protection and I agree that there is a recognized constitutional right to
earn a living i.e. the entrepreneurship that the Cracked Egg has undertaken and that the government with closures and limitations
on indoor dining, has adversely impacted that right. The constitutional test to be applied under the Fourteenth Amendment to the
Cracked Egg's claim however remains the same, the rational basis test. Thus, I reach the same conclusion as under my Jacobson
analysis that the government action is constitutional in that its orders and mitigation measures are rationally related to a legiti-
mate government interest.

Nullity
The orders of Governor Wolf, Secretary Levine, and the ACHD are not null ab initio as the regulatory statutes were suspended

in Governor Wolf emergency proclamation dated March 6, 2020 and amended on August 31, 2020 and November 24, 2020.
My findings and conclusions of law with respect to Cracked Egg's argument regarding the nullity of the government actions
ab intio are based upon again the precedential holding in DeVito, upholding the emergency declaration by Governor Wolf,
where he proclaimed:

I hereby suspend the provisions of any regulatory statute prescribing the procedures for conduct of Commonwealth
business, or the orders, rules or regulations of any Commonwealth agency, if strict compliance with the provisions of
any statute, order, rule or regulation would in any way prevent, hinder or delay necessary action in coping with the
emergency. I find this would include normal procedures to implement regulations and orders

The Cracked Egg argues that the ACHD's enforcement, suspension and closure order were invalid and unenforceable due to
the Commonwealth and ACHD's failure to promulgate the order and regulations in accordance with the requirements of the law.
Specifically the Cracked Egg contends that Secretary Levine's July 1, 2020 Universal Mask order and Governor Wolf's July 15,
2020 Targeted Mitigation Order failed to follow the requirements of the Commonwealth Documents Law 45 PS s 1201 et. sec.,
the Regulatory Review Act 71 P.S. s 745.1 et sec. and the Commonwealth Attorneys Act 71 P.S. 732-101 et sec. making the order/
regulation or law relied upon for enforcement by ACHD void from their inception.
Respectfully, I find this argument flawed, first and foremost based on the premise that the Governor lacks the authority to issue

specific mitigation measures, namely the wearing of masks in public spaces as part of his emergency management powers
granted under his proclamation of a disaster emergency. Our Supreme Court's ruling in DeVito clearly held that, "the Governor is
vested with broad emergency management powers under the Emergency Code 35 Pa C.S.A. s 7101 et. sec. that in times of actual
or imminent disaster where public safety and welfare are threatened ". The Court went on to state that the Governor's powers under
the Emergency Code included, inter alia, to "[s]uspend the provisions of any regulatory statute prescribing the procedures for
conduct of Commonwealth business, or the orders, rules or regulations of any Commonwealth agency, if strict compliance with the
provisions of any statute, order, rule or regulation would in any way prevent, hinder or delay necessary action in coping with the
emergency;" to "[u]tilize all available resources of the Commonwealth Government and each political subdivision of this
Commonwealth as reasonably necessary to cope with the disaster emergency;" to "[t]ransfer the direction, personnel or functions of
Commonwealth agencies or units thereof for the purpose of performing or facilitating emergency services;”. DeVito 227 A.3d at 886.
The issuing of the proclamation of disaster emergency by the Governor invoking the Emergency Code supersedes and suspends

the provisions of any regulatory statute prescribing the procedures for the conduct of Commonwealth business in dealing with the
emergency. Governor Wolf's suspension of the provisions of the regulatory statutes were further extended by amendments to the
Emergency Declaration on August 31, 2020 and November 24, 2020. The suspension of the regulatory statutes remains in effect
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until its expiration by operation of law on February 24, 2021. I find the suspension of these regulatory statutes was done due to the
emergent nature of this pandemic as well as the ever-changing guidance from the CDC. To require the Commonwealth or the
ACHD to follow time-consuming rule-making procedures would result in greater harm to the general public. Therefore, Secretary
Levine’s July 1, 2020 Universal Masking Order, that was incorporated into Governor Wolf's July 15, 2020 Targeted Mitigation Order
were not required to follow the Commonwealth Documents Law, the Regulatory Review Act and the Commonwealths Attorneys
Act, since they were issued in conjunction with a state of emergency to prevent the spread of the COVID-19 virus.
Notwithstanding the Governor's broad emergency powers as outlined in DeVito, the ACHD and the Pennsylvania Department

of Public Health (“PADOH”) have independent authority under the existing Commonwealth public health statutes and regulations
that affords them the power to issue administrative orders to abate , mitigate and/or prevent public health hazards such as the trol
and spread of all communicable diseases including COVID-19.
The Commonwealth has a long history of enacting public health laws that provides for the PADOH, its agencies and local health

departments to combat the spread of disease and other health related nuisances throughout the Commonwealth. The
Administrative Code of 1929 specifically authorizes the PADOH to "protect the health of the people of the Commonwealth and to
employ the most efficient and practical means for the prevention and suppression of disease " see PA ST 71 PS s 532(a). It also
empowers PADOH to "enter , examine,..all buildings and places within the Commonwealth”. See PA ST PS s 532 (b). Last but
not least it authorizes and empowers the PADOH to order nuisances, detrimental to the public health , or the case of disease
and mortality to be abated and removed and to enforce quarantine regulations see PA ST PS 532(c). A clear reading of the
Administrative Code of 1929 reveals that the PADOH and its agencies are empowered and authorized to combat and abate
the spread of COVID-19 through the establishment of specific orders, rules and procedures through the most efficient and
practical means.
The ACHD and its health director is authorized to enforce the health laws, rules regulations and orders of the Commonwealth

authorized by the Local Health Administration Law see 16 P.S. s 12001 et. sec. as follows:

(c) The health director and his authorized subordinates may enter and inspect at reasonable times and in a reasonable
manner any places or conditions whatsoever within the jurisdiction of the county department of health for the purpose
of enforcing the health laws, rules and regulations of the Commonwealth the county department of health, and for the
purpose of examining for, and abating nuisances detrimental to the public health.

16 Pa. Stat. Ann. §12012

Once the ACHD discovers a nuisance detrimental to the health and well-being of the public, the health director is authorized to
take action to abate the nuisance. See 16 P.S. 12012(d). Therefore, Dr. Bogen and the ACHD’s actions were fully authorized to take
the necessary steps to abate the threat of COVID-19 spread by enforcing Governor Wolf's and Dr. Levine's COVID-19 mitigation/
abatement orders in effect in July and August 2020. Dr. Bogen had the full support of the County Executive Rich Fitzgerald and
had any County authorization necessary as evidenced by her always appearing publicly with the County Executive and despite her
admission that formal approval had not been obtained. See Defense Exhibit’s 66 and 77.
In conclusion, I find that the ACHD was not only authorized but mandated to implement and enforce the Governor's July 15,

2020 Targeted Mitigation order incorporating the Secretary of Health's July 1, 2020 Universal Mask order when it suspended
the Cracked Egg's permit and ordered it closed until it complied the Commonwealth's COVID-19 mitigation measures in effect
at that time.

PRELIMINARY INJUNCTION ANALYSIS
The County of Allegheny has shown that an injunction is necessary to prevent immediate and irreparable harm that cannot

be adequately compensated by damages. The first prong is easily proven through the testimony of Dr. Bogen and Dr. Brink and
further supported by the pandemic orders enacted by the Governor, Secretary Levine, and Dr. Bogen admitted into evidence
and enacted in order protect the public health of all citizens of Allegheny County. As noted above, I find that those orders are
constitutional as they are rationally related to the legitimate government interest in protecting the public from the spread of
COVID-19. The Cracked Egg counters that no immediate or irreparable harm can be found because of the lack of proof of any
outbreaks or clustering at their restaurant. The Cracked Egg further challenged the efficacy of masks primarily through the
cross examination of Dr. Bogen and Dr. Brink, and to a limited degree with their own OSHA expert Kelly Miller, to which little
weight was given in my overall analysis in that the sum and substance of her testimony was her opinion that for an employer to
require employees to wear cloth masks would be a violation of OSHA.
Significantly, analyzing the evidence in the context of the rational basis test does not require proof beyond a reasonable doubt.

Further, I do not find that evidence of 100% mask efficacy or that outbreaks have occurred at the Cracked Egg are requisites to
prove immediate or irreparable harm to preventative public health. Clearly, I recognized throughout the case that we are dealing
with COVID-19, a disease unknown to the world a little over a year ago and we are studying it and learning about it as we go and
as reflected in changing recommendations by the WHO and CDC. While not all studies are the same and multiple counter studies
exist regarding masking efficacy, and while mis-categorization and some faulty testing may be occurring as testified to by the
Cracked Eggs expert Dr. James Lyons-Weiler, I find the County has proven that this preliminary injunction is necessary to prevent
immediate and irreparable harm to the public health of Allegheny County and which of course cannot be adequately compensated
by damages. Dr. Brink's testimony regarding masks is especially important as she testified that not wearing a mask increases the
chances of the spread of the COVID-19 virus. Ultimately, the County of Allegheny's legitimate government interest in protecting
the public from the spread of COVID-19 is necessary to prevent immediate and irreparable harm
The County of Allegheny has shown that greater injury would result from refusing an injunction than from granting it, and,

concomitantly, that issuance of an injunction will not substantially harm other interested parties in the proceedings. At the outset,
I find both the testimony of Ms. Waigand and Mr. McGill regarding the impact on their business throughout the COVID-19
pandemic as credible. Ms. Waigand specifically testified that due to government shutdowns instituted in March 2020, her monthly
gross went from approximately $50,000 to $12,000 and I believe her. Mr. McGill also provided credible testimony regarding the
impact he is seeing on his restaurant and from other restaurant owners and I believe him and can only say that hopefully our
legislative leaders will do more to help small businesses that clearly are suffering. That being said however, I nonetheless find
that greater injury would result from my refusing an injunction than from granting it. As Dr. Brink testified too, COVID-19 can
spread exponentially. Early numbers during the pandemic were in the lower teens and exploded through the summer months
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to over 1,000 infections a day. Other interested parties to this litigation include other restaurants and their employees and when
I consider their health safety and the other businesses who are following masking, capacity limits and social distancing like
Mr. McGill, I am compelled to conclude that greater harm will indeed occur by not granting it and the public health of others
by not preventing possible community spread will be harmed including the public health of all business owners , employees
and customers. If I did not grant the injunction, restaurants that are following the rules will become less likely to do so and
thus further increasing public health risks to everyone involved and possibly increasing overall community spread.
The County of Allegheny has shown a preliminary injunction will properly restore the parties to their status as it existed

immediately prior to the alleged wrongful conduct. As I have found Ms. Waigand to be credible, I likewise believed her when she
said that she would never require masks and therefore to return to the closure order in light of her subsequent reopening at full
capacity with masking will properly restore the status quo. I ask her to reconsider and work with the health department to come
up with a COVID-19 mitigation plan.
I would find that The County of Allegheny has shown that the activity it seeks to restrain is actionable, that its right to

relief is clear, and that the wrong is manifest, or, in other words, must show that it is likely to prevail on the merits as discussed
previously.
I find that that prayer for relief the County of Allegheny provided in its Emergency Motion for Preliminary Injunction is

reasonably suited to abate the offending activity. Specifically, the County of Allegheny is not asking that the Cracked Egg be
shut down indefinitely. They simply are asking that the Cracked Egg submit a proposed mitigation plan on how the Cracked
Egg will become compliant with the ACHD's Enforcement Order and the COVID-19 mitigation measures in addition to ceasing
any violation of the Enforcement Orders. Lastly, The County of Allegheny has met the sixth prong in that the preliminary
injunction will not adversely affect the public interest and to the contrary, the public interest requires it!

BY THE COURT:
/s/McVay, J.

DATE: February 3, 2021

1 Rule 4001(a)(1) states “An order granting a motion for relief from an automatic stay made in accordance with Rule 4001(a)(1) is
stayed until the expiration of 14 days after the entry of the order, unless the court orders.”
2 The Court notes that as of the time of the writing of this memorandum, a transcript of the hearing is unavailable. Thus, the Court
reserves the right to amend this memorandum to properly reflect the record.
3 Justice Gorsuch’s Concurrence stated, “Start with the mode of analysis. Although Jacobson pre-dated the modern tiers of
scrutiny, this Court essentially applied rational basis review to Henning Jacobson's challenge to a state law that, in light of an
ongoing smallpox pandemic, required individuals to take a vaccine, pay a $5 fine, or establish that they qualified for an exemp-
tion. Id., at 25, 25 S.Ct. 358 (asking whether the State's scheme was “reasonable”); id., at 27, 25 S.Ct. 358 (same); id., at 28, 25 S.Ct.
358 (same). Rational basis review is the test this Court normally applies to Fourteenth Amendment challenges, so long as they do
not involve suspect classifications based on race or some other ground, or a claim of fundamental right. Put differently, Jacobson
didn't seek to depart from normal legal rules during a pandemic, and it supplies no precedent for doing so. Instead, Jacobson
applied what would become the traditional legal test associated with the right at issue—exactly what the Court does today. Here,
that means strict scrutiny:
4 Justice Roberts stated, “Where those broad limits are not exceeded, they should not be subject to second-guessing by an
‘unelected federal judiciary,’ which lacks the background, competence, and expertise to assess public health and is not accountable
to the people.”
5 Justice Alito Stated, "[w]e have a duty to defend the Constitution, and even a public health emergency does not absolve us of that
responsibility.”

ORDER OF COURT
AND NOW, this 3rd day of February 2021, after a full and complete evidentiary hearing held remotely on January 27-29 2021,

pursuant to PA. R.C.P 1531, it is ORDERED, ADJUDGED, AND DECREED as follows:

1. The Court finds that the orders of Governor Wolf, Secretary Levine and the ACHD are constitutional as rationally
related to the legitimate government interest of protecting the citizens of Allegheny County from the spread of
COVID-19.

2. The order of Governor Wolf, Secretary Levine, and the ACHD are not null ab initio as the regulatory statutes were
suspended in Governor Wolfs emergency proclamation dated March 6, 2020 and amended on August 31, 2020 and
November 24, 2020;

3. The Court finds that the burden of proof has been met by the County of Allegheny and thus, makes the following findings:

a.   An injunction is necessary to prevent immediate and irreparable harm that cannot be adequately compensated by
damages.

b.   Greater harm would result from refusing the injunction than from granting it, and the issuance of an injunction
will not substantially harm other interested parties.

c.   The activity the County of Allegheny seeks to restrain is actionable, its right to relief is clear, and that the wrong
is manifest, or, in other words, that the County of Allegheny is likely to prevail on the merits.

d.   A Preliminary injunction will properly restore the parties to their status quo as it existed immediately prior to the
Crack'd Egg's wrongful conduct.

e.   The requested injunction is reasonably suited to abate the Crack'd Egg's offending conduct.

f.   The injunction will not adversely affect the public interest.
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4. A Memorandum Opinion shall be separately filed in support of this Order of Court.

5. Plaintiffs Emergency Motion for Preliminary Injunction is GRANTED and a Preliminary Injunction is entered, as follows;

The above-captioned Defendant, as further identified in the Complaint, is ORDERED to:

1.   Submit to the ACHD a COVID-19 compliance plan for the operation of The Crack'd Egg at 4131 Brownsville Road,
Pittsburgh, PA, 15227 (lot and block number 0188-N-00133).

2.   Cease and desist from violating the August 11, 2020 enforcement order by willfully opening and operating The Crack'd
Egg at 4131 Brownsville Road, Pittsburgh, PA, 15227 (lot and block number 0188-N-00133).

3.   Cease and desist from ignoring its obligations under the August 11, 2020 enforcement order,

4.   This ORDER shall become effective IMMEDIATELY.

BY THE COURT:
/s/McVay, Jr., J.

DATE: February 3, 2021

Ageless Senior In Home Care, Inc. v.
UPMC Health Plan, Inc.

Preliminary Injunction—Notice of Termination—Breach of Contract—Service Provider Agreement

Preliminary injunctive relief granted enjoining Defendant from transitioning its health plan members to the care of another
provider due to Plaintiff ’s alleged violation of service provider agreement with Defendant, pending outcome of arbitration to
determine whether Plaintiff had materially cured alleged breaches of the agreement.

No. GD 20-007126. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—August 24, 2020.

MEMORANDUM
Upon consideration of the Plaintiff ’s Emergency Petition for Preliminary and/or Special Injunctive Relief, the parties’

memorandums of law thereupon, and the evidence and argument presented at the preliminary injunction hearing, the Plaintiff ’s
petition is GRANTED for the reasons discussed below.  An order of this Court will follow.

I. Introduction 

a.   The Parties

Plaintiff, Ageless Senior In Home Care, Inc. (“Ageless”) is a Pennsylvania corporation with a principal place of business at
718 Jackson Road, Apollo, Pennsylvania 15613.  
Defendant, UPMC Health Plan, Inc. (“UPMCHP”) is a Pennsylvania non-profit (non-stock) corporation with a principal place

of business at 600 Grant Street, Pittsburgh, Pennsylvania 15219.

b.   Factual Background
On September 23, 2017 Ageless and UPMCHP entered into a Service Providers Agreement (“Agreement”), pursuant to which,

starting on January 1, 2018, UPMCHP compensated Ageless for the provision and delivery of certain services to UPMCHP
Members.  The services Ageless provided involved assisting Members in their homes and communities with daily living activities
in order to help older Members and those with disabilities live independently. 
On June 17, 2020, after receiving information from a whistleblower regarding certain conduct of Ageless, UPMCHP sent

Ageless a Notice of Termination letter.  In the Notice of Termination letter, UPMCHP stated that it was terminating the Agreement
in accordance with Section 6.3.1 Then, on June 22, 2020, UPMCHP began to notify Members of Ageless’ termination and began the
process of transitioning the care of these Members.  Ageless subsequently contacted UPMCHP to inquire as to why UPMCHP was
transitioning Members prior to end of the sixty day notice period, before Ageless had a chance to either materially cure the alleged
breaches or to challenge UMPCHP’s claims in arbitration pursuant to Section 6.3 of the Agreement.  UPMCHP informed Ageless
that UPMCHP wanted to ensure that there was sufficient time to transition Members without disrupting the Members’ care.
UPMCHP also stated that it believed the Agreement did not prevent it from starting the transition process prior to the end of the
sixty day notice period.
In order to stop UPMCHP from transitioning Members before Ageless had an opportunity to materially cure the alleged breaches

or to challenge the allegations in binding arbitration,  Ageless filed an Emergency Petition for Preliminary and/or Special
Injunctive Relief.  On July 24, 2020, this Court held a hearing on Ageless’ Emergency Petition.  At the hearing, the parties
presented argument as to how they interpreted various provisions of the Agreement.  Additionally, Patrick Kochanowski, the
President of Ageless, provided testimony on behalf of Ageless.  Mr. Kochanowski testified that, in addition to immediately notify-
ing Members that UPMCHP terminated Ageless, UPMCHP also told Members that Ageless was going out of business, and that
these Members needed to transition to other Providers.  According to Mr. Kochanowski, UPMCHP’s efforts to notify and begin
transitioning Members negatively impacted Ageless’ business, its ability to provide care for Members, its ability to retain
employees and its ability to maintain its reputation in the health care community.  

II.   Discussion
When reviewing a request for preliminary injunctive relief, this Court must determine whether the plaintiff established the

following essential prerequisites:
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First, a party seeking a preliminary injunction must show that an injunction is necessary to prevent immediate and
irreparable harm that cannot be adequately compensated by damages.   Second, the party must show that greater injury
would result from refusing an injunction than from granting it, and, concomitantly, that issuance of an injunction will not
substantially harm other interested parties in the proceedings.  Third, the party must show that a preliminary injunction
will properly restore the parties to their status as it existed immediately prior to the alleged wrongful conduct.  Fourth,
the party seeking an injunction must show that the activity it seeks to restrain is actionable, that its right to relief is clear,
and that the wrong is manifest, or, in other words, must show that it is likely to prevail on the merits.  Fifth, the party
must show that the injunction it seeks is reasonably suited to abate the offending activity.  Sixth and finally, the party
seeking an injunction must show that a preliminary injunction will not adversely affect the public interest. 

Summit Towne Ctr., Inc. v. Shoe Show of Rocky Mount, Inc., 828 A.2d 995, 1001 (Pa. 2003) (citations omitted).  A preliminary
injunction may only be granted where all of the prerequisites are established.  See County of Allegheny County v.
Commonwealth, 544 A.2d 1305, 1307 (Pa. 1988).  In the instant case, Ageless established all six of the essential prerequisites for
injunctive relief.
First, Ageless needs to establish that an injunction is necessary to prevent immediate and irreparable harm that cannot be

adequately compensated by damages.  “An injury is regarded as irreparable if it will cause damage which can be estimated only
by conjecture and not by accurate pecuniary standard.”  West Penn Specialty MSO, Inc. v. Nolen, 737 A.2d 295, 300 (Pa. Super.
1999) (citation and internal quotation omitted).  Additionally, Pennsylvania courts have consistently maintained that violations
of contractual obligations, the disruption of business relationships, and the “impending loss of business opportunity or market
advantage may be aptly characterized as . . . irreparable injur[ies] . . . for the purpose of a preliminary injunction.”  The York
Group, Inc. v. Yorktowne Caskets, Inc., 924 A.2d 1234, 1242-43 (Pa. Super. 2007) (citations and internal quotations omitted).
Here, Ageless established that losing the UPMCHP account would have a serious impact on Ageless’ business.  Mr.

Kochanowski testified that Ageless’ Agreement with UPMCHP accounts for seventy five percent of Ageless’ revenue.  Thus, if
Ageless’ Agreement with UPMCHP is ultimately terminated, the loss of the UPMCHP account would be devasting to Ageless.
Additionally, Ageless established that, by contacting Members and telling them that Ageless is going out of business, prior to the
resolution of the dispute in arbitration, UPMCHP was damaging Ageless’ reputation and prospective business opportunities. 
UPMCHP is correct to argue that, to a certain extent, Ageless’ lost revenue could be quantifiable and therefore compensable

through monetary damages.  However, such damages would not address the harms to Ageless’ reputation and its loss of prospec-
tive business.  Indeed, if Ageless attempted quantify the lost business opportunities and the harms to its reputation in order to
recover damages, UPMCHP would likely claim that such harms are speculative.  Thus, the first prerequisite necessary for
granting a preliminary injunction is met.
Second, Ageless needs to establish that greater injury will result from refusing the injunction than from granting it, and that

the issuance of an injunction will not substantially harm other interested parties.  As noted above, Ageless established that,
UPMCHP’s attempt to notify and transition Members to other in-home care Providers before Ageless had a meaningful opportu-
nity to materially cure the alleged breaches or to challenge the validity of these alleged breaches in arbitration, will cause
substantial harm to Ageless’ current and prospective business relationships.  
UPMCHP argues that, if a preliminary injunction is granted, it would cause greater harm because it would compel UPMCHP

to keep patients in the care of a company that has been accused of fraud and Member neglect.  While this Court, is troubled by the
allegations of fraud and Member neglect, these issues are not before the Court at this time.  The question presently before the Court
is whether Section 6.3 of the Agreement permits UPMCHP to transition Members, and to tell patients that Ageless is going out of
business, before Ageless has a chance to defend itself, and potentially prevent the termination of the Agreement in arbitration.  For
reasons that will be addressed in greater detail below, this Court does not interpret Section 6.3 to permit such premature transition.
Moreover, at the preliminary injunction hearing, Ageless clarified that it is merely seeking a temporary injunction to maintain

the status quo until the parties go to arbitration.  Given that Ageless’ business will likely suffer significant harm if Members are
ultimately transitioned to other Providers, and given that the injunctive relief Ageless is seeking would only preclude UPMCHP
from temporarily transitioning Members and from telling Members that Ageless is going out of business while the parties go to
arbitration, this Court finds that greater harm will result if Ageless is not given an opportunity to defend itself.  If the allegations
of fraud and neglect have merit, UPMCHP will likely prevail in arbitration.  Then UPMCHP can terminate the Agreement and
transition its Members in accordance with the Agreement.  Thus, the second prerequisite necessary for granting a preliminary
injunction is satisfied. 
Third, Ageless needs to show that a preliminary injunction will properly restore the parties to the status quo that existed imme-

diately prior to the alleged wrongful conduct.  “The status quo to be maintained by a preliminary injunction is the last actual,
peaceable and lawful noncontested status which proceeded the pending controversy.”  Allegheny Anesthesiology Associates, Inc.
v. Allegheny general Hosp., 826 A.2d 886, 894 (Pa. Super. 2003) (citation omitted).  Ageless does not contest that UPMCHP had the
right to issue the Notice of Termination, nor does Ageless assert that UPMCHP does not have the right to eventually transition
Members if Ageless’ termination is finalized.  Ageless contends only that UPMCHP began this process prematurely, and that granting
injunctive relief would restore the status quo while Ageless attempts to cure the alleged breaches or challenge them in arbitration.
UPMCHP argues that restoring the status quo would be unacceptable due to the nature of the alleged breaches.  However, if

UPMCHP was truly concerned about protecting its Members, it could have immediately terminated Ageless pursuant to Section
6.4 of the Agreement.2 Instead, UPMCHP chose to terminate Ageless pursuant to Section 6.3, which provides Ageless with both an
opportunity to cure the alleged breach within sixty days, and a right to challenge the allegations in arbitration before the
Agreement is terminated.  The process outlined in Section 6.3 only makes sense if UPMCHP does not behave as if Ageless’ termi-
nation is final while Ageless either attempts to cure or the parties go to arbitration.  Because UPMCHP chose to terminate Ageless
pursuant to 6.3, this Court finds the status quo is best maintained by precluding UPMCHP from transitioning Members until a
decision is reached in arbitration.  Thus, the third prerequisite necessary for granting preliminary injunctive relief is satisfied.
Fourth, Ageless needs to establish that the activity it seeks to restrain is actionable, and that its right to relief is clear, or, in

other words, that it is likely to prevail on the merits.  As noted already, the question before the Court is not whether Ageless has
committed fraud or neglect, but rather, whether Section 6.3 of the Agreement permits UPMCHP to transition Members and to
notify Members that the Provider is going out of business or being terminated before the Provider’s termination is finalized.
Section 6.3 of the Agreement provides that:



page 98 volume 169  no.  10

Either party may terminate this Agreement for cause due to material breach of this Agreement by the other party by
giving sixty (60) days advance written notice.  However, this Agreement shall not terminate if the breaching party
materially cures the breach within the sixty (60) day notice period, or in the event that the alleged breaching party
challenges the other party’s claims of breach, in which case the issue shall be submitted to binding arbitration as set
forth herein.

(emphasis added).

According to the plain language of Section 6.3, the agreement shall not terminate if the alleged breaching party challenges the
other party’s claims of breach.  On June 17, 2020, UPMCHP sent the Notice of Termination letter to Ageless.  Thus, Ageless had
until at least August 17, 2020 to either materially cure the alleged breaches or to challenge the alleged breaches in arbitration.  On
July 24, 2020, well within the sixty day notice period, Ageless confirmed at the preliminary injunction hearing that it filed for
arbitration.  Nevertheless, as early as June 22, 2020, despite the fact that, pursuant to Section 6.3, Ageless still had an opportunity
to prevent the Agreement from terminating, UPMCHP already began contacting Members to notify them that Ageless was going
out of business, and that they ought to begin transitioning to another provider. 
UPMCHP argues that, at all times, it complied with the Agreement.  UPMCHP claims that, because Section 6.3 is silent with

regard to the notification and transitioning of Members, Section 6.3 does not prevent UPMCHP from taking these actions before
the termination of a Provider is finalized.  UPMCHP further contends that, pursuant to Section 6.5.33 and 6.5.44 of the Agreement,
UPMCHP was obligated to both notify Members of Ageless’ possible termination, and to begin transitioning Members before the
effective date of termination.  UPMCHP’s arguments are unpersuasive.  While Section 6.5.3 does address transitioning Members,
it does not address transitioning Members prior to the termination of a Provider.  Section 6.5.3 merely addresses certain circum-
stances where the Provider is obligated to continue care after the Provider is terminated, and UPMCHP is obligated to continue
to compensate the Provider until UPMCHP is able to transition Members, again after the Provider’s termination is finalized.
Similarly, while Section 6.5.4 addresses UPMCHP’s duty to notify Members of a Provider’s termination, and, in some circum-
stances, Section 6.5.4 obligates UPMCHP to notify these Members prior to the effective date of termination, nowhere in Section
6.5.4 is there language that obligates UPMCHP to notify Members of the conditional termination outlined by Section 6.3.   The same
is true with regard to the provision of the CHC Agreement that addresses the notification of patients when a Provider is being
terminated.5

Indeed, unlike under Section 6.26 and Section 6.4 of the Agreement, where UPMCHP’s decision to terminate is final, albeit
pursuant to different timelines, Section 6.3 outlines a process by which UPMCHP’s decision to terminate only becomes final if the
alleged breaching party does not materially cure within sixty days or does not challenge the alleged breaches in arbitration.7 The
Provider’s opportunities under Section 6.3 to materially cure and/or to challenge the alleged breaches in arbitration are only mean-
ingful if UPMCHP does not behave as if the Provider’s termination is inevitable.  Therefore, because UPMCHP told Members that
Ageless was going out business, and because UPMCHP told these Members that they needed to transition to new Providers while
Ageless’ still had an opportunity to prevent termination of the Agreement, Ageless established that the conduct it seeks to restrain
is actionable, and that it is likely to succeed on the merits with regard to its claims against UPMCHP for breach of contract and
tortious interference with prospective economic advantage.  Accordingly, the fourth prerequisite necessary for obtaining injunc-
tive relief is satisfied.
Fifth, Ageless needs to establish that the injunction is reasonably suited to abate the offending activity.  “Pennsylvania courts

sitting in equity have jurisdiction to prevent the continuance of acts prejudicial to the interest of individual rights, including the
authority to enjoin wrongful breaches of contract where money damages are an inadequate remedy.”  Santoro v. Morse, 781 A.2d
1220, 1229 (Pa. Super. 2001).  In this case, Ageless merely sought a temporary injunction to prevent UPMCHP from prematurely
transitioning patients before Ageless had a meaningful opportunity to either cure the alleged breaches or to challenge the alleged
breaches in arbitration pursuant to Section 6.3 of the Agreement.  Thus, the injunction is reasonably suited to abate the offending
activity.   See The York Group, Inc., 924 A.2d at 1244 (holding that enforcing compliance with contractual obligations is a measure
reasonably suited to the abate offending activity in the context of granting a preliminary injunction).  Accordingly, the fifth
prerequisite necessary for granting a preliminary injuncted is satisfied.
Sixth, Ageless needs to establish that the injunction will not adversely affect the public interest.  The public interest favors

the enforcement of binding contractual obligations.  Although UPMCHP argues that, due to the nature of Ageless’ alleged
breaches, an injunction might place some of the Commonwealth’s most vulnerable citizens at risk, it is UPMCHP that chose
to terminate Ageless pursuant to Section 6.3 of the Agreement, and, therefore, to provide Ageless with the ability to prevent
termination of the Agreement.  UPMCHP does not get to have it both ways.  UPMCHP cannot choose to conditionally termi-
nate Ageless pursuant to Section 6.3, and, at the same time, behave as if UPMCHP immediately terminated Ageless pursuant
to Section 6.4.  The that fact that UPMCHP could have chosen to immediately terminate Ageless pursuant to Section 6.4, but
did not, does not provide UPMCHP with the ability to render Section 6.3 meaningless the instant Ageless expressed its intent
to attempt to prevent termination.  In short, because UPMCHP chose to terminate Ageless pursuant to Section 6.3, and
because Ageless filed for arbitration within the sixty day notice period, UPMCHP must provide Ageless with a meaningful
opportunity to prevent termination of the Agreement in accordance with Section 6.3.  The issues regarding the alleged fraud
and neglect must be sorted out in arbitration before UPMCHP significantly damages Ageless’ business and reputation by
transitioning patients to other Providers.  Accordingly, the sixth and final prerequisite for granting a preliminary injunction
is met.

III.   Conclusion
As Ageless satisfied all six of the essential prerequisites necessary for granting a preliminary injunction, Ageless’ Emergency

Petition for Preliminary and/or Special Injunctive Relief is GRANTED.

BY THE COURT:
/s/Ward, J.

ORDER OF COURT
And now, to-wit, this 24 day of August, 2020, it is hereby ORDERED, ADJUGDED, and DECREED that Plaintiff ’s Emergency

Petition for Preliminary and/or Special Injunctive Relief is GRANTED.  Defendant, UPMC Health Plan, Inc., is enjoined from



may 7 ,  2021 page 99

notifying Members that Ageless’ is going out of business or being terminated, and Defendant is enjoined from transitioning
Members to the care of another provider, until a decision is reached in arbitration regarding the alleged breaches.  The parties
shall submit their respective positions on an appropriate bond amount on or before September 8, 2020.

BY THE COURT:
/s/Ward, J.

1 Section 6.3 of the Agreement provides that:

Either party may terminate this Agreement for cause due to material breach of this Agreement by the other party by
giving sixty (60) days advance written notice.  However, this Agreement shall not terminate if the breaching party
materially cures the breach within the sixty (60) day notice period, or in the event that the alleged breaching party
challenges the other party’s claims of breach, in which case the issue shall be submitted to binding arbitration as set
forth herein.

2 Section 6.4 Provides that: 

6.4.1 Notwithstanding anything to the contrary herein, UPMCHP may immediately terminate the participation of HCBS
Provider upon the occurrence of any of the following and Provider shall comply with such termination:

6.4.1.1 Any event list in Section 3.11;

6.4.1.2 Failure of HCBS Provider to meet the applicable contracting standards of UPMCHP or Payor;

6.4.1.3 Failure of HCBS Provider to comply with policies and programs described in Section 3.9;

6.4.1.4 Failure of HCBS Provider to comply with any of the terms and conditions set forth herein applicable to HCBS
Provider; or

6.4.1.5 A determination by UPMCHP that immediate termination of the HCBS Provider is in the best interests of
Members.  Action taken under this Section 6.4.1.5 shall include, but not be limited to, substandard medical care or
other activity determined by UPMCHP to not be in the best interests of Members.

6.4.2 Upon the occurrence of any of the events listed above in Section 6.4.1, UPMCHP’s right to terminate HCBS
Provider may be suspended at UPMCHP’s discretion for fifteen (15) days, during which period the provider my
remedy the event(s) or occurrence(s).  If, at the end of said fifteen (15) days, HCBS Provider has taken such steps
to cure remedy (sic) the event(s) or occurrence(s) to the reasonable satisfaction of UPMCHP, the event(s) or occur-
rence(s) shall be deemed to have been cured and UPMCHP, in its sole discretion, shall not terminate HCBS
Provider’s participation.

3 Section 6.5.3 provides that: 

HCBS Provider shall continue to provide Covered Services to Members who are patients of the HCBS Provider at
the time of termination until the later of sixty (60) days after the effective date of termination of this Agreement
or the anniversary date of the Member’s coverage or until such time that UPMCHP can arrange for appropriate
care for the Member with a Participating Provider.  UPMCHP shall compensate HCBS Provider for such Covered
Services rendered according to the terms and conditions set forth herein and at the rates set forth in the appli-
cable fee schedule used by UPMCHP on the date of service.  This Section shall survive termination of the
Agreement.

4 Section 6.5.4 provides that: 

UPMCHP shall notify all Members affected by the termination of this Agreement that HCBS Provider will no longer
participate in UPMCHP’s provider network.  When possible and if required by law or regulation, such notification will
occur prior to the effective date of the termination.  HCBS Provider shall not notify Members in writing of the termina-
tion and Provider shall conduct itself in accordance with Section 6.6 below.

5 The CHC Agreement, like Section 6.5.3 and Section 6.5.4 of the Provider Agreement, also does not mandate member notification
or transition unless the Provider’s termination is finalized. The CHC Agreement provides that:  

If the Provider that is being terminated from the Network is not a PCP or a hospital, the CHC-MCO . . . must notify all
Participants who have received services from the Provider during the previous twelve (12) months, as identified through
referral and claims data; all Participants who are scheduled to receive services from the Provider; and all Participants
who have pending or approved Prior Authorization request for services from the Provider forty-five (45) days prior to the
effective date of termination. 

See Defendant’s Response to Plaintiff ’s Emergency Petition for Preliminary and/or Special Injunctive Relief, Exhibit V to the CHC
Agreement, § 1.C. (emphasis added)

6 Section 6.2 provides that: 

Either party may terminate this Agreement at any time for any reason by giving ninety (90) days written advance notice
to the other party.  IF HCBS Provider terminates the Agreement under this Section 6.2, HCBS Provider shall also send
notice to DHS. 

7 Under Section 6.2 termination is final after ninety days and under Section 6.4 termination is immediate.  Neither of these
provision provide the provider with an opportunity to prevent termination similar to Section 6.3.
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Tim Williams and Eva Russel v.
Elvor Clark

CDC Declaration—COVID-19—Eviction—Unpaid Rent

Landlord’s Motion to Strike Tenant’s CDC Declaration to avoid eviction was denied because Landlord’s basis for eviction
was based on unpaid rent on a month to month holdover lease and not for breach of the lease itself by Tenant.  The Court
was persuaded by the fact that Tenant fell behind on rent during the pandemic and Landlord did initiate eviction proceedings
until after Tenant fell behind on rent.

No. LT20-440. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Hertzberg, J.

MEMORANDUM AND ORDER
Plaintiffs/landlord filed a motion to strike off CDC Declaration that my staff scheduled for oral argument at 1:15 p.m. on

November 20, 2020.  During the morning of November 20, 2020 counsel for defendant/tenant filed and served a response to land-
lord’s motion.  After hearing oral argument by teleconference, I deferred making a ruling until this time.
Landlord contends this proceeding for eviction is based on tenant “violating any other contractual obligation, other than the

timely payment of rent….” Centers for Disease Control and Prevention Order published 9/4/2020, federalregister.gov/d/2020-
19654.  Specifically, landlord contends the eviction is based on expiration of the lease term.  Tenant contends that failure to vacate
the premises on expiration of the lease term is not “violating any other contractual obligation, other than the timely payment of
rent.”  I disagree with Tenant.  The lease that tenant signed has a month to month term and provides that tenant agrees “to leave
the property within 30 days of the landlord presenting an eviction notice.”  Landlord provided copies of a Notice to Quit and an
Affidavit of Service of it on tenant on August 30, 2020.  Therefore, tenant’s failure to vacate the premises by September 30, 2020
was a violation of the contractual obligation to leave the property within 30 days of the eviction notice.  Authorities cited by
tenant, such as Reading Terminal Merchants Ass’n by Asteris v. Samuel Rappaport Associates (310 Pa. Super. 165, 456 A.2d 552
(1983)), have no bearing on whether tenant violated a contractual obligation.
The inquiry, however, is not finished as I must determine whether violation of this contractual obligation is the basis for the

eviction or whether the eviction instead is based on nonpayment of tenant’s $500 per month rent.  A determination that the
eviction is based on nonpayment of rent could make the tenant’s CDC Declaration (and stay of the proceeding) proper.
Landlord contends that, because its complaint makes no claim for unpaid rent, the eviction is not based on nonpayment of rent.

However, it is implicit in landlord’s motion to strike off CDC Declaration, as well as tenant’s response, that, in fact, tenant fell
behind in paying his rent of $500 per month.  Tenant also stated during oral argument that landlord did not initiate the eviction
until after he fell behind in paying rent, a topic which landlord did not address.  While landlord asserts that tenant “was aware first
week of February that he was expected to move by first week of June, 2020,” this assertion is not supported by any documentation.
Landlord likely knows that pursuing eviction based on expiration of the lease term is a way to get around the stay imposed by the
CDC Declaration.  With it implicit that tenant fell behind in paying rent and landlord not initiating the eviction until then, landlord
has failed to provide sufficient documentation to overcome the equally probable possibility that the eviction is based on nonpay-
ment of rent.  Therefore, landlord’s motion to strike the CDC Declaration because the eviction is based on expiration of the lease
term is denied. 
Landlord also contends that the CDC Declaration should be stricken because tenant has not had a “substantial loss of house-

hold income” and has not used his “best efforts to obtain all available government assistance for rent….” CDC Order published
9/4/2020.  However, tenant filed an affidavit of household income of only $888 per month, and from his response and oral argument
it is clear this is a substantial loss of household income because tenant has become unemployed.  Also, tenant’s response states that
he has applied for rental assistance, and landlord’s contention that it has received no communication from any assistance agency
fails to convince me tenant has not done so.
THEREFORE, it is ORDERED that landlord’s motion to strike off CDC Declaration is denied.

BY THE COURT:
/s/Hertzberg, J.
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Concerned Owners of Homes in
London Towne Homeowners Association, Plaintiffs, v.

London Towne Homeowners Association
and Bennett Carlise, Defendants, v.

Matthew Serota, Intervenor.
Appealable—Interlocutory—Collateral

Court’s order to consolidate four subsequent lawsuits with underlying action seeking receivership and dissolution of homeowners
association is non-appealable interlocutory order.

No. GD-19-004563. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—February 4, 2021.

OPINION
I. Background

On March 27, 2019, Plaintiffs, Concerned Owners of Homes in London Towne Homeowners Association (“Plaintiffs”) filed a
Petition to Appoint Receiver, naming as Defendants, the London Towne Homeowners Association (the “Association”)1 and Bennett
Carlise (“Mr. Carlise”).2 To summarize the action, the Plaintiffs are ultimately seeking the winding up and dissolution of the
Association, as well as the removal of Mr. Carlise from the Association’s Executive Board (the “Executive Board”).3 By Order
entered on July 22, 2019, this Court permitted Matthew Serota (“Serota”) to intervene in this action.4 By Order dated July 18, 2019,
and also entered on July 22, 2019, this Court appointed Robert Xides, Esq. (“Temporary Receiver”), to serve as the Temporary
Receiver, and directed him to provide the Court with a Report and Recommendation (the “Report”) within forty-five (45) days of
his appointment.  No appeal was filed to the Order appointing the Receiver.  In his Report, the Temporary Receiver noted that the
“Association has been in a state of turmoil and dysfunction for the last five (5) years of its existence.”  The Report and
Recommendations of Temporary Receiver, 6, 9-10.

On August 5, 2020, this Court held a hearing as to Mr. Carlise’s and the Association’s Motion to Vacate the Temporary
Receiver and for Other Relief (“Motion to Vacate Receiver”), and Petition for Special Relief.5 The August hearing was there-
after continued to November 20, 2020, where this Court again heard oral testimony as to the issues relevant thereto.  However,
given the volume of testimony, this hearing remains ongoing.  The process has been further complicated because Serota and
Kathleen Tomko (“Tomko”) have, by way of same counsel,6 in the midst of the within-described hearing process, now filed four
separate lawsuits against various individuals identified as witnesses at the hearing.7 Brief descriptions of these four lawsuits
are provided below.

In Serota v. Mager, Case No.: GD 20-008812, Serota alleges that, on August 29, 2019, at a meeting of the London Towne
Homeowners with the Temporary Receiver, Matthew Mager (“Mager”) stated that Serota used London Towne Homeowners
Association funds to pay for the replacement of a roof on a London Towne townhome, which Serota owned.  Serota’s complaint
against Mager at Case No.: GD 20-008812 contains one count for defamation and another for false light.  

In Serota v. Fisher, Case No.: GD 20-009134, Serota alleges that, on August 29, 2019, again at the same meeting of the London
Towne Homeowners with the Temporary Receiver mentioned above, Dawna Fisher (“Fisher”) stated that Serota’s renters
caused numerous police calls, one of which resulted in police utilizing a ram to knock down the door of one of Serota’s units.
Serota’s complaint against Fisher at Case no.: GD 20-009134 contains one count for defamation and another for false light.  

In Serota v. Mager, Case No.: GD 20-009548, Serota filed a derivative action on behalf of the Association against Mager.
Serota’s complaint at Case No.: GD 20-009134 alleges that, on August 7, 2018 and in early September of 2018, Mager spoke with
the Association’s Board of Directors, insurance underwriter, and broker.  According to Serota, as a result of these correspon-
dences, Mager tortiously interfered with the Association’s insurance renewal.  Additionally, Serota’s complaint at Case No.: GD
20-009134 claims that, although Serota demanded that the Temporary Receiver bring this action, the Temporary Receiver
refused.

Finally, in Tomko v. Mager et al., Case No.: GD 20-009891, Tomko seeks a declaratory judgment regarding the following:
[1] the language of the London Towne Declaration; [2] the precedential effect of the decision of the Commonwealth Court in
Serota v. London Towne, No. 2073 C.D. 2016; and [3] the effect of Section 5220 of the Pennsylvania Uniform Planned
Community Act.  

On November 6, 2020, in light of the above-mentioned lawsuits, this Court granted Plaintiffs’ Motion to Consolidate Recently
Filed Cases and Future Cases Among and Between the Parties to This Case, the Receiver and Counsel with Present Case and
Present Court (“Plaintiffs’ Motion to Consolidate”).  This Court’s November 6, 2020 order consolidated the three lawsuits brought
by Serota, as well as Tomko’s lawsuit, with the Plaintiffs’ lawsuit at Case No.: GD-19-004563.  The order also included a clause
consolidating:

[A]ny future cases which may be filed by, or on behalf of, Matthew Serota or other London Towne owners against
parties and/or participants in this action, and which may arise from the governing documents of London Towne, the
operations of its Homeowners Association and/or the pending receivership in this action, or are otherwise related to
this action.

Finally, the order clarified that the above-described actions are “assigned the Commerce and Complex Litigation Center, for case
management and administrative purposes, for all further proceedings.”

On December 4, 2020, Mr. Carlise appealed this Court’s November 6, 2020 order.

II. Errors Complained of on Appeal

1. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order based upon an unwritten, informal policy of the Administrative Judge requiring
“related case” to be assigned to the same judge, which deprives the litigating public of due written notice of the extent
of power that is claimed by the Administrative Judge.
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2. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in
issuing the Final Collateral Consolidation Order where the Serota and Tomko cases are not related to the
instant case.

3. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order dictating that all future case filed by Matthew Serota or other London Towne
owners against parties and/or participants in this action, and which arise from the governing documents of London
Towne and the operation of its Homeowners Association are required to be consolidated with the instant action
and heard by the Center – even where such cases may not meet the Center criteria and may not be related to the
instant case.

4. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order instead of permitting Plaintiff ’s motion to be heard by the Daily Motions Judge
in General Motions Court.

5. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order in violation of Rule 213(a) of the Pennsylvania Rules of Civil Procedure, Kincy
v. Petro, 606 Pa. 524, 2 A.3d 490, 531 (2010), and/or other decisional law where the actions involve non-identical
parties, subject matter, issues and defenses, among other things.

6. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order where the Serota and Tomko cases sounding in defamation, tortious interference
and a declaratory judgment action are not the type of cases that are presumptively assigned to the Center under
Allegheny County Local Rule 249(1); Description of the Docket and Procedures of the Commerce and Complex
Litigation Center.

7. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in prematurely
issuing the Final Collateral Consolidation Order where not all of the Defendant in the Serota and Tomko cases have
been served with original process.

8. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in prematurely
issuing the Final Collateral Consolidation Order where counsel for Plaintiff ’s have not entered their appearance on
behalf of all Defendants in the Serota and Tomko cases.

9. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority in issuing the
Final Collateral Consolidation Order where there is no legal basis, rational basis, or legal precedent for one single
judge to be able to appoint herself as the sole determiner of any and all of a given named litigant’s cases present and
future and thus bypass the normal, and random, fair and independent procedure for the assignment of judges to
cases that is regularly afforded to other litigants.

10. The Trial Court erred and/or abused its discretion and/or exceeded the scope of its judicial authority
in issuing the Final Collateral Consolidation Order in violation of due process given that all parties in each
of the cases to be consolidated did not have their due opportunity(ies) to be heard with respect to potential
consolidation.

11. The Trial Court’s issuance of the Final Collateral Consolidation Order constitutes an unconstitutional state
judicial action in violation of due process and equal protection with respect to the Pennsylvania Constitution and
the United States Constitution.

III. Discussion 
Mr. Carlise’s matters complained of on appeal all relate to this Court’s November 6, 2020 order, which, as already mentioned,

consolidated the following lawsuits with Plaintiffs’ lawsuit at Case No.: GD 19-004563: [1] Serota v. Mager, Case No.: GD-20-008812;
[2] Serota v. Fisher, Case No.:GD-20-009134; [3] Serota v. Mager, Case No.: GD-20-009548; [4] Tomko v. Mager, Case No.: GD-20-
009891; and [5] any future lawsuits filed by, or on behalf of, Serota or other London Towne owners against parties and/or partici-
pants in this action that arise from the governing documents of London Towne, the operations of its Homeowners Association, the
pending receivership in this action, and/or are otherwise related to this action.  

Initially, before examining the merits of Mr. Carlise’s plethora of matters complained of on appeal, this Court will address
whether its November 6, 2020 order granting consolidation of the above-mentioned lawsuits is an appealable order.  Throughout
the entirety of his Concise Statement of Errors Complained of on Appeal, Mr. Carlise styles this Court’s November 6, 2020 order
as a “Final Collateral Consolidation Order.”  However, simply by repeatedly referring to this Court’s order as a “Final Collateral
Consolidation Order,” Mr. Carlise does not somehow magically convert this Court’s order into one that is either final or collateral.8

For the reasons stated below, this Court believes that its November 6, 2020 order is a non-appealable interlocutory order, and there-
fore, the instant appeal should be quashed.

The general rule is that “only final orders are appealable.” Spuglio v. Cugini, 818 A.2d 1286, 1287 (Pa. Super. 2003).9 Pa. R.A.P.
341(b)(1) defines a final order as one that “disposes of all claims and of all parties.”  Here, this Court’s November 6, 2020 order
does not amount to a final order as it unmistakably neither disposes of all the claims nor of all the parties.  Indeed, this Court’s
November 6, 2020 order does not dispose of any claims or any parties.  Rather, the November 6, 2020 order merely consolidates
several related lawsuits for the purpose of efficient case management and judicial administration.

One exception to the general rule that only final orders are appealable, is the collateral order doctrine.  Pursuant to the
collateral order doctrine, an immediate appeal is permitted if the following three prongs are satisfied: [1] the order is separable
from and collateral to the main cause of action; [2] the order involves a right that is too important to be denied review; and [3] the
order involves a claim that will be irreparably lost if review is postponed until final judgment.  See Geniviva v. Frisk, 725 A.2d
1209, 1211 (Pa. 1999); see also Pa. R.A.P. 313(b).  An order must satisfy all three prongs in order to be considered collateral.  See
Melvin v. Doe, 836 A.2d 42,47 (Pa. 2003).  Courts interpret the collateral order doctrine narrowly in order to prevent litigation from
being delayed and interrupted by piecemeal review of trial court decisions, and as a means of keeping the doctrine from subsum-
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ing the fundamental general precept that only final orders are appealable.  Green Mountain Energy Co. v. Pa. Pub. Util. Comm’n,
812 A.2d 740, 745 (Pa. Cmwlth. 2002).

With regard to the first prong of the collateral order doctrine, this Court considers whether the November 6, 2020 order is
separable from and collateral to the main causes of action in the various lawsuits.  In this instance, the consolidated lawsuits
involve claims for defamation, declaratory judgment, injunctive relief, tortious interference, breach of fiduciary duty, appointment
of a permanent Receiver, and the winding up and dissolution of the Association, as well as the removal of Mr. Carlise from the
Executive Board.  This Court concluded that the issue of consolidation was separate from the underlying claims in the consolidated
lawsuits.  Thus, the first prong is satisfied.

With regard to the second prong of the collateral order doctrine, this Court considers whether the November 6, 2020 order
involves a right that is too important to be denied review.  This Court notes that “[f]or the purposes of defining an order as a
collateral order under Rule 313, it is not sufficient that the issue be important to the particular parties.  Rather it must involve
rights deeply rooted in public policy going beyond the particular litigation at hand.”  Geniviva, 725 A.2d at 1213-14.  Additionally,
in analyzing this prong, courts weigh the interests implicated against the costs of piecemeal litigation.  Gunn v. Auto. Ins. Co., 971
A.2d 505, 509 (Pa. Super. 2009).  

In his brief in opposition to Plaintiff ’s Motion to Consolidate, Mr. Carlise argues the following: [1] the motion to consolidate
should be heard by the Daily Motions Judge in General Motions Court; [2] that consolidation cannot occur pursuant to Pa.
R.C.P. 213(a) because the lawsuits do not involve non-identical parties, subject matter, issues, and defenses; and [3] the addi-
tional lawsuits filed on behalf of Serota at Case No.: GD 20-008812, Case No.: GD 20-009134, and Case No.: GD 20-009548, and
on behalf of Tomko at Case No.: GD 20-009891, are not the types of cases that may be assigned to the Commerce and Complex
Litigation Center.  Besides the fact that Mr. Carlise’s arguments are patently incorrect, none of these arguments implicate
rights deeply rooted in public policy, which outweigh the costs of piecemeal litigation.10 In fact, Mr. Carlise’s concerns mere-
ly challenge this Court’s ability to make administrative decisions in the interest of judicial efficiency.  As such, the second
prong is not satisfied.

With regard to the third prong of the collateral order doctrine, this Court considers whether the November 6, 2020 order
involves a claim that will be irreparably lost if review is postponed until final judgment.  Here, there is no reason to
believe that any claims or defenses will be irreparably lost as a result of the consolidation of these various lawsuits.  As
this Court’s November 6, 2020 order indicates, the lawsuits were consolidated only “for case management and adminis-
trative purposes.”  See supra p. 3.  The consolidation did “not result in merger of pleadings, or the loss of the separate
identities of the actions.”  Kincy v. Petro, 2 A.3d 490, 495 (Pa. 2010).  In fact, the parties to each action still maintain all
the same claims and defenses with the consolidation as they would have had without the consolidation.  In the meantime,
consolidation provides the parties with the benefit of having one Judge preside over the lawsuits who is familiar with the
overlapping facts and legal issues.  Moreover, to the extent that any party suffers any legally demonstrable prejudice as a
result of this consolidation, that party will not lose its ability to define and preserve any such claims throughout the course
of this litigation.   As Mr. Carlise failed to demonstrate that any parties’ interests or issues would actually disappear a
result of the consolidation, this Court concluded the third and final prong of the collateral order doctrine was not satisfied.
See Keefer v. Keefer, 741 A.2d 808, 813 (Pa. Super. 1999) (holding that a consolidation order does not cause a party’s claims
to be irreparably lost, and therefore, it is not a collateral order, unless the order causes a party’s particular interests or
issues to actually disappear).  

As the instant appeal does not involve a final or collateral order, there are only two other potential avenues for appeal: [1] inter-
locutory appeals as of right pursuant to Pa. R.A.P. 311; and [2] interlocutory appeals by permission pursuant to 210 Pa. Code § 1311.
However, an order granting consolidation is simply not a matter in which an interlocutory appeal as of right is permitted pursuant
to Pa. R.A.P. 311, and this Court did not provide permission pursuant to 210 Pa. Code § 1311.  Thus, even if Mr. Carlise also
attempted to argue that this Court’s November 6, 2020 order was either an interlocutory order appealable as of right, or an inter-
locutory order appealable by permission, any such arguments would also fail.  

In sum, because the November 6, 2020 order is not a final order, a collateral order, an interlocutory order appealable as of right,
or an interlocutory order appealable by permission, this Court concluded that Mr. Carlise’s appeal should be quashed, as this Court
has not yet relinquished its jurisdiction in the matter. 

Ignoring for a moment that this Court’s November 6, 2020 order is a non-appealable interlocutory order, Mr. Carlise’s appeal is,
nonetheless, without merit.  Pa. R.C.P. 213(a) provides that “[i]n actions pending in a county which involve a common question of
law or fact . . . the court on its own motion or on the motion of any party . . . may order the actions consolidated, and may make
orders that avoid unnecessary cost or delay.”  Pa. R.C.P. 213(a) provides this Court with broad authority to consolidate lawsuits that
involve common questions of law or fact.  For the reasons stated below, and pursuant to Pa. R.C.P. 213(a), this Court’s November
6, 2020 order appropriately consolidated the several lawsuits discussed herein due to the significant overlap of factual and
legal issues.

As previously mentioned, the Plaintiffs’ at Case No.: GD 19-004563 are ultimately  seeking the following relief: [1] the
removal of Mr. Carlise from the Executive Board; [2] the permanent appointment of a Temporary Receiver; and [3] the
winding up and dissolution of the Association.  By order dated July 18, 2019, and also entered on July 22, 2019, this Court
appointed a Temporary Receiver and required him to provide the Court with a Report within forty-five (45) days of his
appointment.  In the Report, the Receiver noted that the Association has been in a state of turmoil and dysfunction for the
last five (5) years.  Nevertheless, Mr. Carlise and the Association filed a Motion to Vacate Receiver and a Petition for Special
Relief.  On August 5, 2020, this Court held a hearing as to the Motion to Vacate Receiver and the Petition for Special Relief.
Due to the volume of testimony, this hearing remains on going.  However, interestingly, in the midst of the hearing process,
counsel for Serota, Tomko, and Mr. Carlise filed the above-mentioned four separate lawsuits against individuals whom
Plaintiffs named as its witnesses during the hearing.11

Although the four separate lawsuits include underlying causes of action and/or forms of relief that are different from those in
Plaintiffs’ lawsuit at Case No.: GD 19-004563, these additional lawsuits are all closely related and contain numerous factual and
legal overlaps.  There are factual overlaps in the lawsuits because Serota v. Mager, Case No.: GD-20-008812, Serota v. Fisher, Case
No.: GD-20-009134, Serota v. Mager, Case No.: GD-20-009548, and Tomko v. Mager, Case No.: GD-20-009891 all involve complaints
against various Plaintiffs in Plaintiffs’ lawsuit at Case No.: GD 19-004563.  In each of these lawsuits, Counsel for Serota and Tomko
filed the complaints against various individuals immediately after Plaintiffs’ counsel identified those individuals as witnesses to
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be called at the adjourned hearing in Plaintiffs’ lawsuit at Case No.: GD 19-004563.12 Additionally, Serota’s lawsuits involve factual
events that occurred during meetings of the London Towne Homeowners and/or discussions that took place in the presence of the
Temporary Receiver.  These factual events are, at least to some extent, connected with and relevant to Plaintiffs’ lawsuit at Case
No.: GD 19-004563.  

There are also significant legal overlaps with regard to the issues in Tomko’s lawsuit at Case No.: GD 20-009891 and Plaintiffs’
lawsuit at Case no.: GD 19-004563.  These legal overlaps are evident for two reasons.  First, Tomko’s lawsuit at Case No.: GD 20-
009891 seeks a declaratory judgment with regard to the following: [1] the language of the London Towne Declaration; [2] the prece-
dential effect of the decision of the Commonwealth Court in Serota v. London Towne, No. 2073 C.D. 2016; and [3] the effect of
Section 5220 of the Pennsylvania Uniform Planned Community Act., which are all among the very issues already before this Court
in Plaintiffs’ lawsuit at Case No.: GD 19-004563.  Second, Tomko’s lawsuit at Case No.: GD 20-009891 specifically requests injunc-
tive relief to prevent any actions that would terminate, dissolve, or cause a dissolution of the Association, which directly conflicts
with the relief Plaintiffs’ are seeking in the lawsuit at Case No.: GD 19-004563, i.e. the winding up and dissolution of the
Association.

In light of the above-described facts, this Court concluded that, in the interest of efficient case management and judicial
administration, Serota v. Mager, Case No.: GD-20-008812, Serota v. Fisher, Case No.: GD-20-009134, Serota v. Mager, Case No.:
GD-20-009548, Tomko v. Mager, Case No.: GD-20-009891, and any related future lawsuits should be consolidated with the
Plaintiff ’s lawsuit at Case No.: GD 19-004563.  This Court reasoned that the consolidation of these lawsuits, and its adjudication
over the same, would mutually benefit all parties and reduce the risk of duplicative and inconsistent rulings, orders, or
judgments.  Given this Court’s broad authority under Pa. R.C.P. 213(a), and recognizing the significant overlap in terms of both
factual and legal issues in these lawsuits, this Court’s November 6, 2020 order was in compliance with the law.  Accordingly,
Mr. Carlise’s appeal should be denied.

IV. Conclusion
As this Court’s November 6, 2020 order is not a final order, collateral order, interlocutory order appealable as of right, or

an interlocutory order appealable by permission, this Court has not yet relinquished its jurisdiction of this matter, and there-
fore, Mr. Carlise’s appeal should be quashed.  In the alternative, assuming this Court’s November 6, 2020 order is somehow
appealable, the order should be affirmed as this Court acted appropriately and in accordance with its authority pursuant to
Pa. R.C.P. 213(a).  

BY THE COURT:
/s/Ward, J.

Dated: 2/4/21

1 London Towne Homeowners Association is a Pennsylvania non-profit corporation and planned community with registered offices
at London Towne Drive, Pittsburgh, Pennsylvania 15226. The Association recorded its Declaration of Covenants, Conditions and
Restrictions at Deed Book Volume 6125, Page 513 in the Office of the Recorder of Deeds of Allegheny County, Pennsylvania, on
June 19, 1979.

2 Defendant, Mr. Carlise, is an adult individual residing in the London Towne community, and claimed President and Member of
the Association’s Executive Board. Mr. Carlise resides at 221 London Towne Drive, Pittsburgh, Pennsylvania.
3 On January 3, 2020, Plaintiffs filed a Complaint in Support of Petition to Appoint Receiver Also Seeking Dissolution of Association
and Appointment of Permanent Receiver for Winding Up Association (the “Plaintiffs’ Complaint”) at Case No.: GD 19-004563.  The
Plaintiffs’ Complaint seeks a judgment for breach of fiduciary duty against Mr. Carlise, the dissolution of the Association, and the
appointment of a permanent Temporary Receiver for winding up the Association’s affairs.
4 Matthew Serota is an adult individual residing at 1362 Adam Place, East Meadow, NY 11554.
5 Both of which were filed on January 27, 2020.  Serota, joined the Motion to Vacate Receiver and Petition for Special Relief on
February 11, 2020.
6 Counsel for Serota and Tomko is William J. Labovitz, Pennsylvania ID No. 77018.
7 [1] Serota v. Mager, Case No.: GD-20-008812; [2] Serota v. Fisher, Case No.:GD-20-009134; [3] Serota v. Mager, Case No.: GD-20-
009548; and [4] Tomko v. Mager, Case No.: GD-20-009891.
8 Mr. Carlise’s Concise Statement of Errors Complained of on Appeal starts by stating that “[o]n December 4, 2020, Defendant timely
appealed to the Commonwealth Court of Pennsylvania a final collateral order of this Court entered on November 6, 2020 (the “Final
Collateral Consolidation Order”).”  Mr. Carlise thereafter offers no legal support for his assertion that the November 6, 2020 order
amounts to either a final order or a collateral order.  Instead, Mr. Carlise simply continues to refer to the November 6, 2020 order
as the “Final Collateral Consolidation Order” throughout each and every issue complained of on appeal.
9 Pursuant to Pa. R.A.P. 341(a), “an appeal may be taken as of right from any final order of a government unit or trial court.”  
10 While Mr. Carlise might believe that the consolidation of these cases is inconvenient, mere inconvenience does not amount to an
infringement on any public policies.  
11 Again, counsel for Serota, Tomko, and Mr. Carlise is William J. Labovitz, Pennsylvania ID No. 77018. The four lawsuits include
the following: [1] Serota v. Mager, Case No.: GD-20-008812; [2] Serota v. Fisher, Case No.: GD-20-009134; [3] Serota v. Mager, Case
No.: GD-20-009548; and [4] Tomko v. Mager, Case No.: GD-20-009891.
12 Counsel for Plaintiffs in the lawsuit at Case No.: GD 19-004563 argues that these lawsuits were filed against named witnesses at
the hearing in order to create a chilling effect on their intended testimony and to discourage other petitioners in this action from
testifying.  Counsel for Plaintiffs also attached a letter from Serota’s father, Stewart Serota, to Plaintiffs’ Motion to Consolidate,
which demonstrated that the use of lawsuits and the threat of lawsuits to deter opponents of Serota began before Plaintiffs filed
the lawsuit at Case No.: GD 19-004563. 
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In Re: The Carlyle
Declaratory Judgment—Uniform Condominium Act—Summary Judgment—Law of the Case Doctrine

A condominium association filed a declaratory judgment action because developer unilaterally executed and recorded 
an amendment redefining the boundaries of the original agreement, without consent of the individual owners or the association.
The Court granted summary judgment and held that the Uniform Condominium Act required individual unit owners to vote upon,
and approve, any amendments to the declaration, because the amendment did not satisfy any of the exceptions under the Act.
In granting summary judgment, the court revisited and reconsidered its prior ruling, which did not violate the law of the 
case doctrine.

No. GD 16-010267, Consolidated at: GD 14-014988. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division.
Ward, J.—December 16, 2020.

OPINION
I. Facts and Procedural Background

The Carlyle is a 61-unit condominium located in downtown Pittsburgh, Pennsylvania, in the historic Union Bank Building.  The
Carlyle was developed by Spruce Street and Duquesne Properties, LLC.  David Bishoff (“Mr. Bishoff”) owns and controls both
Spruce Street and Duquesne Properties, LLC.  In May of 2009, Mr. Bishoff, acting as a managing member of Duquesne Properties,
LLC and a limited partner of Spruce Street, executed a Declaration of Condominium for the Carlyle (the “Declaration”) on behalf
of Spruce Street (the “Declarant”).  On or about June 10, 2009, the Declarant recorded the Declaration.  

The Declaration created the Carlyle Condominium Association (the “Association”), which is an unincorporated association of
Carlyle unit owners.  The Declaration granted ownership of the Carlyle building exterior to the Declarant.  The Declaration accom-
plished this by identifying the Declarant as the owner of one commercial unit on the first floor of the Carlyle, which also included
the Carlyle building exterior.1

From May 29, 2009 until June 12, 2014, the Declarant and Mr. Bishoff controlled the Association’s Executive Board. During this
time, the Declarant maintained at least one seat on the Association’s Executive Board, and Mr. Bishoff served as the Executive
Board’s president. Following the June 12, 2014, election, three resident unit owners took control of the Association. The Declarant
and Mr. Bishoff thereafter held no seats on the Executive Board. 

On or about August 24, 2014, after the resident unit owners took control of the Association’s Executive Board, the Association
initiated a lawsuit against the Declarant, Mr. Bishoff, and other related entities at GD 14-014988.  The Association’s Amended
Complaint alleges that Declarant breached the Declaration by failing to deposit funds into a reserve to cover expenses related to
the Carlyle building exterior.  Thereafter, the Declarant and Mr. Bishoff unilaterally executed and recorded a “First Amendment
to Declaration of Condominium for the Carlyle, a Condominium: 1st Ward of the City of Pittsburgh, Allegheny County,
Pennsylvania” (the “Amendment”).  The Amendment provided as follows: 

1. The title lines or boundaries of the Commercial [Unit] shall no longer include within its boundaries the Building
Exterior as defined in Article 1.3.2.

2. The Building Exterior, as defined by Article 1.3.2 (subject to a Deed of Historic Preservation and Conservation
Easement in favor of the Pittsburgh History and Landmarks Foundation), is hereby converted into a Common Element
of the Condominium for which the Association remains responsible for performing and paying for the maintenance,
repair and replacement.

In sum, the Amendment purports to transfer ownership of the Carlyle building exterior from the Declarant and Mr. Bishoff, to the
Association.  

Although the Declarant and Mr. Bishoff had already turned over control of the Association to the resident unit owners when the
Declarant executed and recorded the Amendment, the Association had no part in approving, creating, executing, or recording the
Amendment.  Accordingly, on or about June 7, 2016, the Association filed a Complaint for Declaratory Judgment at GD 16-010267
seeking to declare the Amendment invalid and/or unenforceable under Pennsylvania’s Uniform Condominium Act (the “Condo
Act”).2 This Court subsequently consolidated GD 16-010267 with several other actions involving the Association, the Declarant,
Mr. Bishoff, and other related entities, at GD 14-014988. 

On or about November 2, 2016, the Association filed a Motion for Judgment on the Pleadings with regard to its claim for declara-
tory judgment at GD 16-010267.  Thereafter, on December 15, 2016, this Court denied the Association’s motion.  Then, on or about
March 6, 2020, the Association filed a similar motion, albeit styled as a Motion for Partial Judgment on the Pleadings or, in the
Alternative, for Partial Summary Judgment.  Both motions ultimately sought a declaration from this Court that the Amendment is
invalid and/or unenforceable as a matter of law under the Condo Act.  On August 11, 2020, after due consideration of the parties’
relevant briefs, and after hearing oral argument on the Association’s March 6, 2020 motion, this Court issued an order granting
summary judgment in favor of the Association on the Association’s claim for declaratory judgment originally filed at GD 16-
010267.  On September 4, 2020, the Declarant and Mr. Bishoff appealed this Court’s August 11, 2020 order.

II. Errors Complained of on Appeal
Defendants’ Pa. R.A.P. 1925(b) statement complained of the following purported errors:

1. Did this Honorable Court err in concluding that the amended declaration was invalid and unenforceable under
Pennsylvania’s Condominium Act and/or the Declaration either because Declarant did not have unilateral authority
to execute and file the amendment, or for any other reason[?]

2. Did this Honorable Court violate the law of the case doctrine by revisiting the legal validity of the amendment on a
dispositive motion when the Court had previously ruled upon this legal issue in [the Declarant’s and Mr. Bishoff ’s]
favor per the Court’s December 15, 2016 Order of Court[?]

III. Discussion
Initially, before wading into the merits of the Declarant’s and Mr. Bishoff ’s matters complained of on appeal, this Court will

address whether its August 11, 2020 order granting summary judgment in favor of the Association is a non-appealable interlocu-
tory order, or a final order appealable as of right pursuant to Pa. R.A.P. 341(b)(1).4 Normally, this would not be an issue.  Because
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the Association’s claim for declaratory judgment is the sole claim at GD 16-010267, an order granting summary judgment on said
claim would be a final order, as it would  “dispose of all claims and of all parties.”  Pa. R.A.P. 341(b)(1).  However, as a result of
the aforementioned consolidation of GD 16-010267 (with several other claims and actions) at GD 14-014988, the Association filed
a Motion to Quash Appeal with the Superior Court. The Association’s Motion to Quash Appeal contends that, because the
Association’s claim at GD 16-0101267 is only one of several other claims in the consolidated cases at GD 14-014988, the Declarant’s
and Mr. Bishoff ’s appeal is: [1] interlocutory; [2] not related to any appealable order, and; [3] must be quashed because the
Superior Court lacks jurisdiction over it.

The Association’s argument in its Motion to Quash Appeal, however, is without merit. The Pennsylvania Supreme Court has held that: 

complete consolidation (merger or fusion of actions) does not occur absent a complete identity of parties and claims;
separate actions lacking such overlap retain their separate identities and require distinct judgments; these principles
pertain equally to appealability determinations; and they continue to operate even in the face of an order purporting
to consolidate the actions “for all purposes.” 

Malanchuk v. Tsimura, 137 A.3d 1283, 1288 (Pa. 2016) (quotations in original). Thus, the mere fact that this Court consolidated
GD 16-010267 with several other claims and actions at GD 14-014988 does not mean that there was “complete consolidation (merger
or fusion of actions),” and/or that GD 16-010267 no longer retained its separate identity. See Id. Indeed, the consolidated actions
at GD 14-014988 could not have been completely consolidated because, as the Association admits, the actions do not involve
“complete identity of parties and claims.”  See Id; see also Association’s Motion Quash Appeal at 2.  Accordingly, this Court deter-
mined that its August 11, 2020 order granting summary judgment on the Association’s claim at GD 16-010267 is a final order.
Bearing this in mind, the Court will now address the merits of the Declarant’s and Mr. Bishoff ’s two matters complained of
on appeal.

In their first matter complained of on appeal, the Declarant and Mr. Bishoff argue that this Court erred in concluding that
the Amendment to the Declaration is invalid and unenforceable under the Condo Act and/or the Declaration.  The Declarant
and Mr. Bishoff contend that the Condo Act and the Declaration both explicitly permit the Declarant to unilaterally amend the
Declaration.  Thus, according to the Declarant and Mr. Bishoff, this Court should not have granted the Association summary
judgment on its claim for declaratory judgment at GD 16-010267.

It is well-settled that, after the relevant pleadings are closed, a party may move for summary judgment in whole, or in part, as
a matter of law. Pa. R.C.P. 1035.2.  Summary judgment “may be entered only where the record demonstrates that there are no
genuine issues of material fact, and it is apparent that the moving party is entitled to judgment as a matter of law.” City of
Philadelphia v. Cumberland County Bd. Of Assessment Appeals, 81 A.3d 24, 44 (Pa. 2013).  Furthermore, appellate courts will only
reverse a trial court’s order granting summary judgment where it is “established that the court committed an error of law or
abused its discretion.” Siciliano v. Mueller, 149 A.3d 863, 864 (Pa. Super. 2016).

In this instance, the Declarant and Mr. Bishoff are correct to contend that Article 16.1(d) of the Declaration purports to grant
the Declarant the authority to unilaterally amend the Declaration, and to convert the Declarant’s commercial unit, or portions
thereof, into a common element without the consent of the individual unit owners or the Association.5 However, this Court deter-
mined that both the Amendment, and the portion of the Declaration in Article 16.1(d), which purports to grant the Declarant
the unilateral authority to amend the declaration, are invalid and unenforceable under the Condo Act, as a matter of law, for the
following reasons.  

First, Section 3219(a) of the Condo Act requires that individual unit owners vote upon, and approve of, any amendments to the
Declaration.  Specifically, Section 3219(a) provides that: 

…[t]he declaration, including the plats and plans, may be amended only by vote or agreement of the unit owners of
units to which at least: (i) sixty-seven percent of the votes in the association are allocated; (ii) any larger majority
the declaration specifies; or (iii) a smaller number as specified in the declaration if all of the units are restricted
exclusively to nonresidential use.  

68 Pa. C.S.A. § 3219(a)(1).   Section 3219(a)(3)(i) provides the only exceptions to the voting requirements outlined above, which
specifically apply to amendments executed by a declarant.6 In this instance, there is no evidence of record that demonstrates that
the unit owners voted upon the Amendment in any manner in accordance with Section 3219(a)(1).  Furthermore, neither the
Declarant nor Mr. Bishoff proffered evidence or argument that any of the exceptions provided by Section 3219(a)(3)(i) are
applicable.

The Declarant and Mr. Bishoff argue that, regardless of the voting requirements set forth  in Section 3219(a)(1), the Amendment
was properly executed pursuant to another exception provided under Sections 3219(a)(3)(iii)(C) and 3215(b) of the Condo Act.7

However, unlike Section 3219(a)(3)(i), Sections 3219(a)(3)(iii)(C) and 3215(b) do not create a separate exception for amendments
executed specifically by a declarant.  Additionally, even assuming that the exception provided by Sections 3219(a)(3)(iii)(C) and
3215(b) could apply to amendments executed by a declarant in certain circumstances, neither Section 3219(a)(3)(iii)(C) nor
Section 3215(b) authorizes a declarant or unit owner to unilaterally execute amendments to the declaration that would effectively
convert a significant portion of a prior unit into a common element, which the Association, and by extension, the individual unit
owners, are responsible for funding and maintaining.  At most, Sections 3219(a)(3)(iii)(C) and 3215(b), provide certain unit
owners with the limited ability to subdivide a particular unit into multiple units.8 In sum, because the Amendment did not subdi-
vide the Declarant’s unit into multiple units, the Declarant cannot then rely on the exception provided by Sections
3219(a)(3)(iii)(C) and 3215(b) in order to justify the Declarant’s failure to comply with the voting requirements of Section
3219(a)(1), or the exceptions to Section 3219(a)(1) provided by Section 3219(a)(3)(i). 

Second, Sections 3219(c)(1) and 3219(e) of the Condo Act require that the Amendment be recorded by and indexed to the
Association.  Specifically, Section 3219(c)(1) provides that: 

[e]very amendment to the declaration must be recorded in every county in which any portion of the condominium
is located in the same records as are maintained for the recording of deeds of real property and shall be indexed in
the name of the condominium in both the grantor and grantee index . . . [and a]n amendment is effective only upon
recordation.
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68 Pa. C.S.A. § 3219(c)(1).  Section 3219(e) further provides that “[a]mendments to the declaration required by this subpart to be
recorded by the association shall be prepared, executed, recorded and certified by any officer of the association designated for that
purpose or, in absence of designation, by the president of the association.” 68 Pa. C.S.A. § 3219(e).  Here, it is undisputed that the
Amendment was made, executed, recorded by, and indexed to the Declarant alone, and not the Association.  Thus, the Declarant
also failed to comply with the requirements of both Sections 3219(c)(1) and 3219(e).

The Condo Act’s requirements under Sections 3219(a)(1), 3219(c)(1) and 3219(e) primarily exist to ensure that the Association
and individual unit owners retain the right to be involved in any amendments to a declaration.  Indeed, these requirements
protect the Association and individual unit owners from exactly what the Declarant and Mr. Bishoff have attempted to do in this
instance: to unilaterally foist considerable obligations (like that of performing and paying for the maintenance, repair, and replace-
ment of the Carlyle building exterior) upon the Association, and by extension, the individual unit owners, without the Association’s
or the individual unit owners’ consent.  

Because the Association had no part in preparing, approving, executing, or recording the Amendment in accordance with
Sections 3219(a)(1), 3219(c)(1), and 3219(e) of the Condo Act, the Amendment, and the portion of the Declaration in Article 16.1(d),
which purports to grant the Declarant with the unilateral authority to amend the declaration, are invalid and unenforceable.
Accordingly, this Court correctly determined that there are no genuine issues of material of fact, and that the Association is enti-
tled to summary judgment with regard to the Association’s claim for declaratory judgment originally filed at GD 16-010267. The
Declarant’s and Mr. Bishoff ’s first matter complained on appeal is, therefore, without merit. 

In their second matter complained of on appeal, the Declarant and Mr. Bishoff argue that this Court violated the law of the case
doctrine by revisiting the question of whether the Amendment was legally valid under the Condo Act when this Court previously
ruled upon this issue in this Court’s December 15, 2016 order.

The Pennsylvania Superior Court has previously explained the law of the case doctrine as follows:

The law of the case doctrine refers to a family of rules which embody the concept that a court involved in the later
phases of a litigated matter should not reopen questions decided by another judge of that same court or by a higher
court in the earlier phases of the matter . . . . The various rules which make up the law of the case doctrine serve not
only to promote the goal of judicial economy . . . but also operate (1) to protect the settled expectations of the parties;
(2) to insure uniformity of decisions; (3) to maintain consistency during the course of a single case; (4) to effectuate
the proper and streamlined administration of justice; and (5) to bring litigation to an end.

Neidert v. Charlie, 143 A.3d 384, 390-91 (Pa. Super. 2016). Consequently, the law of the case doctrine generally precludes courts
from revisiting legal issues that were previously decided by another judge.  However, the law of the case doctrine does not
prohibit a trial court from revisiting its own prior rulings.  In re Estate of Elkins, 32 A.3d 768, 777 (Pa. Super. 2011) (holding that
“[i]n absence of a prior appellate ruling, it is clear that the doctrine of the law of the case does not prevent a court from revisiting
and revising its own prior ruling”); see also BuyFigure.com, Inc. v. Autotrader.com, Inc., 76 A.3d 554, 558 (Pa. Super. 2013) (hold-
ing that “[a] trial court has the inherent power to reconsider its own rulings”).

In this case, on or about November 2, 2016, the Association filed a Motion for Judgment on the Pleadings with regard to
its claim for declaratory judgment at GD 16-010267.  Thereafter, on December 15, 2016, this Court denied the Association’s
motion.  Then, on or about March 6, 2020, the Association filed a similar motion, however, this time the Association styled its
motion as a Motion for Partial Judgment on the Pleadings or, in the Alternative, for Partial Summary Judgment.  The
Association’s argument in the March 6, 2020 motion is essentially the same as the Association’s argument in its November 2,
2016 motion.  Both of the Association’s motions sought an order from this Court declaring that the Amendment is invalid
and/or unenforceable as a matter of law under the Condo Act.  On August 11, 2020, after considering the parties’ relevant
briefs, and after hearing oral argument on the Association’s March 6, 2020 motion, this Court reconsidered its prior ruling
and issued an order granting summary judgment in favor of the Association on the Association’s claim for declaratory judg-
ment originally filed at GD 16-010267.  As mentioned previously, nothing prevents this Court from reconsidering its own prior
decision on a particular legal issue. Therefore, the Declarant’s and Mr. Bishoff ’s second matter complained of on appeal is
also without merit.   

IV. Conclusion
As this Court determined that there were no genuine issues of material fact as to whether the Amendment is invalid and/or

unenforceable under the Condo Act, this Court correctly granted summary judgment on the Association’s claim for declaratory
judgment originally filed at GD 16-010267.  Additionally, because this Court has the inherent power to reconsider its own prior
rulings, the law of the case doctrine did not preclude this Court from granting the Association judgment as a matter of law even
though this Court previously decided upon this issue in favor of the Declarant and Mr. Bishoff.  Accordingly, this Court’s August
11, 2020 order should be affirmed.

BY THE COURT:
/s/Ward, J.

Dated: 12/16/20
1 Article 1.3.2 of the Declaration defines the “building exterior” as: “including, but not limited to, all exterior walls (including, but
not limited to, front walls, side walls, and back walls), elevations, building height, roofs, color, building materials, windows and
doors, and all air space above the building.”
2 68 Pa. C.S.A. §3101, et seq.
3 The actions at GD 14-014988, GD 15-000925, GD 15-001894, GD 16-010267 are all consolidated at GD 14-014988.
4 Pa. R.A.P. 341(a) provides that “and appeal may be taken as of right from any final order of a governmental unit or trial court.
Pa. R.A.P. (b)(1) provides that “[a] final order is any order that . . . disposes of all claims and of all parties.”
5 Article 16.1(d) of the Declaration provides that:

The Declarant reserves the right to change the location, interior design, and arrangement of all Units and to alter the
boundaries between Units, to subdivide or convert Units, or portions thereof, into two or more Units, Common
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Elements, or a combination of Units and Common Elements, as well as to combine Units so long as Declarant owns all
the Units so changed or altered . . . [and s]aid changes shall become effective through an amendment which need only
be executed by Declarant . . . .

6 Section 3219(a)(3)(i) provides that the requirements of section 3219(a)(1) “shall not apply to any of the following: (i) [a]mend-
ments executed by a declarant under: (A) section 3210(e) and (f) (relating to plats and plans; (B) section 3211(a) (relating to
conversion an expansion of flexible condominiums); or (C) section 3212(a)(relating to withdrawal of withdrawable real estate).”
68 Pa. C.S.A. § 3219(a)(3)(i) (emphasis added).
7 Section 3219(a)(3)(iii)(C) provides that the requirements of 3219(a)(1) “shall not apply to . . . [a]mendments executed by certain
unit owners under . . . section 3215(b).  68 Pa. C.S.A. § 3219(a)(3)(iii)(C) (emphasis added).  Section 3215(b) provides that:

[t]he amendment to the declaration must be executed by the owner of the unit to be subdivided, assign an identifying
number to each unit created and reallocate the common element interest, votes in the association and common
expense liability formerly allocated to the subdivided unit to the new units in any reasonable manner prescribed by
the owner of the subdivided unit.

68 Pa. C.S.A. § 3215(b).  
8 So long as the unit owner provides an “…identifying number to each unit created and reallocate[s] the common element interest,
votes in the association and common expense liability formerly allocated to the subdivided unit.”  68 Pa. C.S.A. § 3215(b).  
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Commonwealth of Pennsylvania v. 
Russell D. Crawshaw 

Criminal Appeal—PCRA—Sentencing (Legality)—Time Credit—Appointed Counsel 

Issues related to granting time credit involve sentence legality which is a proper issue under the PCRA, but the petition 
must still be timely filed; nonetheless, as a first PCRA the defendant is entitled to counsel. 

No. CC2013-11277. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Todd, J.—February 5, 2020. 

OPINION 
This is an appeal from an order entered on September 18, 2019, denying Defendant's Motion for Time Credit and Corrected 

Commitment which was filed on September 13, 2019.  On October 11, 2019, Defendant filed a pro se Notice of Appeal to the 
Superior Court.  On October 15, 2019, Defendant filed a Motion for Appointment of Counsel and to proceed In Forma Pauperis.  On 
October 28, 2019, an order was entered appointing counsel.  On October 30, 2019, an order was entered directing Defendant to file 
a Concise Statement of Matters Complained of on Appeal pursuant to Pa.R.A.P. 1925(b).  On December 17, 2019, counsel filed a 
Petition to File Statement of Errors Complained of on Appeal Nunc Pro Tunc and Nunc Pro Tunc Statement of Errors Complained 
of on Appeal which set forth the following: 

"A. The lower court erred when it did not treat Mr. Crawshaw's "Motion for Time Credit and Corrected Commitment" 
as his first PCRA Petition and appoint counsel.  A challenge to the trial court's failure to award credit for time spent 
in custody prior to sentencing involves the legality of the sentence and is cognizable under the PCRA.  A PCRA 
Petitioner is entitled to the appointment of counsel in his first PCRA petition even if it may appear untimely on its 
face.  Accordingly, the order dismissing the motion must be vacated and the case remanded for counseled post-
conviction proceedings." 

BACKGROUND 
Defendant plead guilty on March 12, 2014, to Burglary in violation of 18 Pa.C.S.A. § 3502 and was sentenced on July 14, 2014, 

to two years of State Intermediate Punishment and two concurrent periods of ten years probation.  Defendant was also sentenced 
to concurrent periods of probation at CC2013001284, CC2013011287, CC2013000980, and CC2013010028.  Defendant has alleged 
that he completed the State Intermediate Punishment on or about March 18, 2016, and was released and began his probation.  
Defendant was subsequently charged with Burglary offenses at CC2017000059 and CC2017002067 to which he plead guilty and was 
sentenced on March 8, 2018, to concurrent sentences of 2 ½ to 5 years and 5 years probation and was given 441 days credit for time 
served.  As a result of the probation violation arising out of his convictions on March 8, 2018, a probation violation hearing was 
held and on June 5, 2018, Defendant's probation at the instant case was revoked and he was sentenced to 2 ½ years to 5 years 
incarceration.  He was not given any credit for time served.   

In his Motion for Credit for Time Served, Defendant alleged that when his probation was revoked and he was resentenced, he 
should have been given credit for 365 days of time served prior to his initial sentencing, that is, for the period from July 15, 2013 
to July 14, 2014.  Defendant's Motion was denied on September 18, 2019, and the instant appeal was filed. 

DISCUSSION 
In his Concise Statement, Defendant alleges it was error to dismiss his Motion without treating it as a PCRA Petition and 

appointing counsel as required by Post Conviction Relief Act.  A claim that a defendant was not given credit for time served 
involves the legality of the sentence.  Issues concerning the legality of a sentence are cognizable under the PCRA.  Although claims 
of an illegal sentence cannot be waived, they must still be raised in a timely PCRA petition.  Commonwealth v. Beck, 848 A.2d 987 
(Pa.Super 2004)  In this case, Defendant alleges that he was not given credit for time served when he was sentenced on June 5, 
2018.  Defendant did not file a direct appeal.  A petition seeking relief under the PCRA must be filed within one year of the date 
the judgment becomes final. 42 Pa.C.S.A. § 9545(b)(1). A judgment becomes final at the conclusion of direct review or at the 
expiration of time for seeking the review. 42 Pa.C.S.A. § 9545(b)(3). Defendant was sentenced on June 5, 2018.  As he did not file 
a direct appeal, his judgment of sentence did not become final until the expiration of time for seeking review in the Superior Court 
or thirty days after sentence was imposed.   Thus, Appellant's judgment of sentence became final on July 5, 2018.  Therefore, 
Defendant had until July 5, 2019, to file a timely PCRA petition.  Defendant's Motion, which is dated by Defendant on September 
10, 2019, was not filed until September 13, 2019 and, therefore, was untimely.   Under the prisoner mailbox rule, a petition filed 
by a prisoner is deemed “filed” on the date it is deposited with prison authorities for mailing. Commonwealth v. Jones, 549 Pa. 58, 
700 A.2d 423 (1997).  Assuming it was deposited with the prison authorities on the date signed by Defendant, it is nonetheless 
untimely. 

42 Pa.C.S.A. §977 which governs sentencing after probation violations provides, in pertinent part, as follows: 

(b) Revocation.--The court may revoke an order of probation upon proof of the violation of specified conditions of the 
probation. Upon revocation the sentencing alternatives available to the court shall be the same as were available at 
the time of initial sentencing, due consideration being given to the time spent serving the order of probation. 

(c) Limitation on sentence of total confinement.--The court shall not impose a sentence of total confinement upon 
revocation unless it finds that: 

(1) the defendant has been convicted of another crime; or 

(2) the conduct of the defendant indicates that it is likely that he will commit another crime if he is not imprisoned; or 

(3) such a sentence is essential to vindicate the authority of the court. 

(d) Hearing required.--There shall be no revocation or increase of conditions of sentence under this section except 
after a hearing at which the court shall consider the record of the sentencing proceeding together with evidence of the 
conduct of the defendant while on probation. Probation may be eliminated or the term decreased without a hearing.  
42 Pa.C.S.A. § 9771  
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Credit for time served is governed by 42 Pa.C.S.A. §9760 which provides in part: 

After reviewing the information submitted under section 9737 (relating to report of outstanding charges and 
sentences) the court shall give credit as follows: 

(1) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in 
custody as a result of the criminal charge for which a prison sentence is imposed or as a result of the conduct on 
which such a charge is based. Credit shall include credit for time spent in custody prior to trial, during trial, 
pending sentence, and pending the resolution of an appeal. 

(2) Credit against the maximum term and any minimum term shall be given to the defendant for all time spent in 
custody under a prior sentence if he is later reprosecuted and resentenced for the same offense or for another offense 
based on the same act or acts. This shall include credit in accordance with paragraph (1) of this section for all 
time spent in custody as a result of both the original charge and any subsequent charge for the same offense or 
for another offense based on the same act or acts.  42 Pa.C.S.A. § 9760 

The issue of giving credit for time served to a defendant after a probation revocation was discussed in Commonwealth v. Infante, 
63 A.3d 358 (Pa. Super. 2013), in which the Court stated: 

“[A] defendant shall be given credit for any days spent in custody prior to the imposition of sentence, but only if such 
commitment is on the offense for which sentence is imposed.” Commonwealth v. Clark, 885 A.2d 1030, 1034 
(Pa.Super.2005) (quoting Commonwealth v. Miller, 440 Pa.Super. 380, 655 A.2d 1000, 1002 (1995)) (internal quotation 
marks omitted). In the context of sentencing after probation revocation, the court must give due consideration to the 
time the defendant has spent serving probation, but the court is not required to credit the defendant with any time 
spent on probation. Commonwealth v. Crump, 995 A.2d 1280, 1284 (Pa.Super.2010), appeal denied, 608 Pa. 661, 13 
A.3d 475 (2010). Likewise, the defendant is not automatically granted “credit for time served while incarcerated on 
the original sentence unless the court imposes a new sentence that would result in the defendant serving time in 
excess of the statutory maximum.” Id. See also Commonwealth v. Schutzues, 54 A.3d 86, 90 n. 2 (Pa.Super.2012) 
(citing Crump for this proposition).  Commonwealth  v. Infante, 63 A.3d 358, 367 (Pa. Super. 2013) (Emphasis added)  

As stated in Infante, a defendant is not automatically entitled to credit for time served on the original sentence after a proba-
tion violation unless a new sentence is imposed which would result in the defendant serving time in excess of the statutory maxi-
mum.  The sentence imposed of 2 ½ to 5 years did not exceed the statutory maximum for burglary of 20 years in violation of 18 
Pa.C.S.A. § 1103(1) and, therefore, Defendant was not automatically entitled to credit for time served prior to his original sentence.  
However, as counsel was not appointed prior to the dismissal of his Motion for Credit for Time served, this matter should be 
remanded for the appointment of counsel.   

BY THE COURT: 
/s/Todd, J. 

 

 
 

Commonwealth of Pennsylvania v. 
Lorenzo D. Johnson 

Criminal Appeal—Sufficiency—VUFA—Constructive Possession 

Despite testimony from another that they owned the weapon, a defendant on probation was found in constructive possession 
of a firearm found in a drawer in his bedroom.  

No. CC2019-03172. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Todd, J.—February 10, 2020. 

OPINION 
This is an appeal by Defendant, Lorenzo Johnson, after he was found guilty on September 9, 2019, of Person not to Possess a 

Firearm in violation of 18 Pa.C.S.A. §6105(c)(7) following a nonjury trial which was conducted on September 4, 2019.  Defendant 
was sentenced on September 12, 2019, to 11 1/2 to 23 months. On October 15, 2019, Defendant filed a Notice of Appeal to the 
Superior Court.  On October 21, 2019, an order was entered directing Defendant to file a Concise Statement of Matters Complained 
of on Appeal pursuant to Pa.R.A.P. 1925(b).  On November 12, 2019 Defendant filed his Concise Statement which set forth 
the following: 

"a. There was insufficient evidence to convict Mr. Johnson of Persons Not to Possess, Use, Manufacture, Control, Sell 
or Transfer Firearms, 18 Pa.C.S.A. § 6105(c)(7).  Because the gun was not found on Mr. Johnson's person, the 
Commonwealth inevitably had to prove that he was in constructive possession of it.  However, the Commonwealth 
failed to prove, beyond a reasonable doubt, that Mr. Johnson had dominion and control over the gun; i.e., that he had 
both the knowledge of the gun, as well as the intent to posses it." 

BACKGROUND 
At the non-jury trial conducted on September 4, 2019, the Commonwealth called Michael Bowie, an adult probation officer for 

Allegheny County, who testified that on March 5, 2019, he was involved in an investigation of Defendant, Lorenzo Johnson, who 
was on probation at that time.  Officer Bowie testified that, at that time, Defendant was residing with his parents at 400 Collins 
Drive in Penn Hills, PA.  Officer Bowie called Defendant and advised Defendant that he was coming to his residence to conduct a 
search and if there was any contraband it should be removed.  (T, p. 9-10)  Contraband which would constitute a violation of 
probation would include alcohol, drugs or weapons.  Officer Bowie testified that when he arrived at Defendant's residence, bottles 
of wine were visible in the kitchen and a bottle of rum was in the refrigerator.  (T, p. 11-12)  As a result of locating this contra-
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band, an additional search was conducted of Defendant's bedroom which included a search of the nightstand adjacent to 
Defendant's bed.  Upon searching the nightstand, Officer Bowie recovered a loaded firearm in the bottom drawer of the nightstand, 
which also had male clothing in it.  The top drawer of the nightstand contained mail addressed to Defendant.  (T, p. 13-14)  There 
was no female clothing found anywhere in the drawers or the closet in the room.  In addition to the firearm, one-and-a- half ounces 
of marijuana, and a laser gun sight was found on the bedroom floor next to the closet and a gun magnet was found in the basement 
of the home.  (T, p. 15)  There were no other firearms found, however, .45 caliber ammunition and a magazine for a .45 caliber 
firearm were also found in the bedroom.  When questioned, Defendant stated that the firearm was not his but did not provide any 
information about who owned the gun.  (T, p. 16)  The Commonwealth admitted that the crime lab report for the firearm that was 
recovered which showed that it was a .9 mm Glock pistol in operable condition.  (T, p. 16)  Defendant's juvenile adjudication of 
September 14, 2015, for possession of a firearm by a minor was also offered into evidence, establishing Defendant was unable to 
possess a firearm.  (T, p. 17)   

Defendant presented the testimony of Brandi Robinson who testified that she was a family friend of Defendant.  (T, p. 23)  
Robinson further testified that she had a concealed carry permit and was licensed to carry a firearm and produced documentation 
concerning her purchase of the firearm in question.  (T, p. 23-24)  She testified that although she did not live at 400 Collins Drive, 
she had stayed there on multiple occasions, including when Defendant was not present.  She testified that on March 1, 2019, she 
slept in Defendant's bedroom when Defendant was not there and put the gun in the drawer when she went to sleep and uninten-
tionally left it there.  (T, p. 25-26)  After conclusion of the evidence, the matter was taken under advisement and Defendant was 
found guilty as set forth above.    

DISCUSSION 
In his Concise Statement, Defendant contends that as he was not found in actual possession of the firearm, the Commonwealth 

was required to prove beyond a reasonable doubt that he was in constructive possession of it and that the evidence was insufficient 
to establish his constructive possession.  When reviewing a sufficiency of the evidence claim, the evidence must be viewed in the 
light most favorable to the Commonwealth, as verdict winner, to determine if there is sufficient evidence to enable a fact-finder to 
find every element of the crime charged beyond a reasonable doubt. Commonwealth v. McNair, 603 A.2d 1014 (1992). It is exclu-
sively within the province of the fact-finder to believe none, some, or all of the evidence presented. Commonwealth v. Henry, 569 
A.2d 929, 939 (1990); Commonwealth v. Jackson, 485 A.2d 1102 (1984). If the fact-finder reasonably could have determined from 
the evidence presented that all the necessary elements of the crime were established, then that evidence will be deemed sufficient 
to support the verdict. Commonwealth v. Wood, 637 A.2d 1335, 1343 (1994) Commonwealth  v. Hopkins, 747 A.2d 910, 914 (Pa. 
Super. Ct. 2000) 

Possession of illegal contraband such as drugs or weapons can be found by proving actual possession, constructive possession 
or joint constructive possession. See Commonwealth v. Gladden, 665 A.2d 1201 (1995), appeal denied, 544 Pa. 624, 675 A.2d 1243 
(1996).  In Commonwealth v. Cruz, 21 A.3d 1247, 1253 (2011) the Court stated: 

"Constructive possession is a legal fiction, a pragmatic construct to deal with the realities of criminal law enforcement. 
Constructive possession is an inference arising from a set of facts that possession of the contraband was more likely 
than not. We have defined constructive possession as “conscious dominion.” (citation omitted). We subsequently 
defined “conscious dominion” as “the power to control the contraband and the intent to exercise that control.” 
(citation omitted). To aid application, we have held that constructive possession may be established by the totality of 
the circumstances. Id., quoting Commonwealth v. Thompson, 779 A.2d 1195, 1199 (Pa.Super.2001), appeal denied, 567 
Pa. 760, 790 A.2d 1016 (2001).  Commonwealth v. Cruz, 21 A.3d 1247, 1253 (2011) 

In Commonwealth. v. Valette, 613 A.2d 548 (1992) the Court stated:  

"This Court has defined constructive possession as “the ability to exercise a conscious dominion over the illegal 
substance: the power to control the contraband and the intent to exercise that control.” Commonwealth v. Macolino, 
503 Pa. 201, 206, 469 A.2d 132, 134 (1983). Constructive possession may be found in one or more actors where the item 
in issue is in an area of joint control and equal access. Commonwealth v. Murdrick, 510 Pa. 305, 507 A.2d 1212 (1986). 
In Macolino, this Court further determined that “An intent to maintain a conscious dominion may be inferred from 
the totality of the circumstances.... [and], circumstantial evidence may be used to establish a defendant's possession 
of drugs or contraband.” Macolino, Id. at 206, 469 A.2d at 134. (citations omitted).  Commonwealth v. Valette, 613 A.2d 
548, 549–50 (1992) 

In this case, the evidence is clearly sufficient to establish that Defendant was in constructive possession of the firearm.  The 
firearm was located in Defendant's bedroom in a nightstand immediately adjacent to Defendant's bed.  The nightstand also 
contained indicia establishing Defendant's control of items within the nightstand.   There was no evidence to establish that 
other individuals used or maintained control of the bedroom to the exclusion of Defendant and there was clearly no evidence that 
Defendant did not have access to the bedroom, the nightstand or its contents.  Defendant contends that the evidence established 
that the firearm was owned by Robinson who had slept in his bedroom five days before and left the firearm in the nightstand with-
out his knowledge.  While the evidence did establish that Robinson may have purchased the firearm and was licensed to carry it, 
her testimony that she inadvertently left the gun in the nightstand was not credible.  In addition, the evidence that there were other 
firearm related items, such as ammunition, the ammunition clip and gun magnet, supports the fact that Defendant knew of firearm 
related items in the house that were not owned by Robinson 

Defendant also contends that since he was warned that the Officer Bowie was coming to his house to conduct a search and he 
would have had the opportunity to remove the firearm if he knew about it, that this is persuasive evidence that he did not know the 
firearm was in the nightstand.  Defendant further contends that this establishes that he did not have the intent to exercise the 
control of it necessary to establish constructive possession.  However, it is also clear that Defendant apparently did not make any 
effort to remove or hide other contraband that was found in the home prior the Officer Bowie arrival, therefore, the conclusion that 
he would have removed the firearm, if he knew it was there, is difficult to reach.  Considering the totality of the circumstances and 
the credible evidence submitted by the Commonwealth, there was sufficient evidence to support Defendant's conviction.   

BY THE COURT: 
/s/Todd, J. 
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Commonwealth of Pennsylvania v. 
David Tyus* 

Criminal Appeal—Sex Offenses—Sufficiency—Hearsay—Sentencing (Discretionary Aspects)—Waiver—Joinder 

Defendant claims on appeal that his trials involving three victims who were all at his mother’s home child care should not have 
been joined and that his sentence of 88 years of incarceration is excessive.  

No. CP-02-CR-08758-2018, CP-02-CR-12964-2018, CP-02-CR-09788-2018. In the Court of Common Pleas of Allegheny County, 
Pennsylvania, Criminal Division. 
Rangos, J.—February 23, 2021. 

OPINION 
On January 8, 2020, this Court granted a motion for joinder at the three above captioned cases.  A jury trial followed shortly 

thereafter and on March 9, 2020, the jury convicted Appellant, David Tyus, as follows:  at CC 12964-2018, one count each of Rape, 
Involuntary Deviate Sexual Intercourse (“IDSI”), Aggravate Indecent Assault, Unlawful Contact With a Minor, and Indecent 
Assault1; at 09788-2018, of one count of IDSI, Unlawful Contact With a Minor, Sexual Assault, Aggravated Indecent Assault, and 
Indecent Assault2; at 08758-2018, Unlawful Contact With a Minor, Sexual Assault, and Corruption of Minors.3  This Court sentenced 
Appellant on September 2, 2020, to an aggregate term of incarceration of 44 years and 2 months to 88 years and 4 months.  
Appellant filed a Post Sentence Motion which this Court denied on September 15, 2020.  Appellant filed a Notice of Appeal on 
October 15, 2020, and after a considerable delay, caused in part by a delay in Appellant obtaining the necessary transcripts, 
Appellant filed a Concise Statement on January 26, 2021. 

ERRORS COMPLAINED OF ON APPEAL 
Appellant alleges five errors on appeal.  Appellant alleges that the Commonwealth failed to establish the element of penetra-

tion at CC 12964-2018.  Appellant asserts that this Court erred in permitting the joinder of the three petitions.  Appellant next 
alleges that trial court erred in precluding as hearsay without exception a Facebook conversation.  Appellant alleges this Court 
erred in imposing consecutive sentences between the three above-captioned cases while failing to consider mitigating factors.  
Lastly, Appellant alleges that this Court abused its discretion in imposing consecutive sentences within each of the above-captioned 
cases while failing to consider mitigating factors.  (Statement of Errors to be Raised on Appeal, p. 1-2)   

DISCUSSION 
This Court has rearranged the Appellant’s errors alleged for the sake of administrative convenience.  Appellant asserts that this 

Court erred in granting the Commonwealth’s motion to consolidate the charges.  Specifically, Appellant asserts this Court erred in 
joining an information involving a teenage victim with two informations involving younger victims. 

"[T]he propriety of consolidating separate indictments for trial is a matter of discretion with the trial judge, and the exercise of 
this discretion will be reversed only for manifest abuse of discretion or prejudice and clear injustice to the defendant.”  
Commonwealth v. Moore, 344 A.2d 850, 852 (Pa. 1975).  Specifically, joinder is governed by Rule 582 of the Pennsylvania Rules of 
Criminal Procedure, which states: 

Offenses charged in separate indictments or informations may be tried together if (a) the evidence of each of the 
offenses would be admissible in a separate trial for the other and is capable of separation by the jury so that there is 
no danger of confusion; or (b) the offenses charged are based on the same act or transaction. 

Pa.R.Crim.P. 582 (A) (1). 

While evidence of a prior bad act or distinct crime is not admissible to prove the character of a person in order to show action 
in conformity therewith, this general proscription is subject to numerous exceptions if the evidence is relevant for some legiti-
mate evidentiary reason and not merely to prejudice the defendant.  Commonwealth v. Billa, 555 A.2d 835, 840 (Pa. 1989).  
Exceptions that have been recognized as legitimate bases for admitting evidence of a defendant's distinct crimes include, but are 
not limited to:  

(1) motive; (2) intent; (3) absence of mistake or accident; (4) a common scheme, plan or design such that proof 
of one crime naturally tends to prove the others; (5) to establish the identity of the accused where there is such 
a logical connection between the crimes that proof of one will naturally tend to show that the accused is the person 
who committed the other; (6) to impeach the credibility of a defendant who testifies in his trial; (7) situations where 
defendant's prior criminal history had been used by him to threaten or intimidate the victim; (8) situations where the 
distinct crimes were part of a chain or sequence of events which formed the history of the case and were part of its 
natural development (sometimes called “res gestae” exception).  

Id. citing Pa.R.E. 404(b); See also Commonwealth v. Lark, 853 A.2d 491, 496 (Pa. 1988).  This list is by no means exhaustive.  See 
Commonwealth v. Watkins, 843 A.2d 1203, 1211 n. 1 (Pa. 2003).  Additional exceptions are recognized when the probative value of 
the evidence outweighs the potential prejudice.  Commonwealth v. Claypool, 495 A.2d 176, 178 (Pa. 1985)   

This Court determined that evidence of each offense would be admissible in a separate trial for the other offenses.  At 9788-
2018, Appellant was convicted of sexually abusing a 5-year-old girl (“Victim 1”) in his mother’s in-home day care.  At 12694-2018, 
Appellant was convicted of sexually abusing an 8-year-old girl (“Victim 2”) in the same location.  Appellant was convicted at 08758-
18 of raping a 17-year-old female (“Victim 3”) in his mother’s residence.  All three incidents took place in the same building, 
within the same time frame, and all involved acts of sexual degradation.  In addition, Appellant made a written statement that 
Victim 1 walked in on him while he was performing oral sex on Victim 3  Appellant essentially asserted that his defense in the 
other cases was that Victim 1 saw this consensual activity and it gave her the impetus to allege that Appellant had done similar 
things to them.  Victim 3 denied that she ever consented to sex with Appellant, and that the home was empty when Appellant raped 
her.  Therefore, Appellant’s statement and the statement of the victim at 8758-18 were admissible in the other two cases, joinder 
was appropriate, and this Court did not abuse its discretion.  Furthermore, jury confusion is unlikely in that the testimony as to 
each victim was easily distinguishable, the crimes were well-defined, and the crimes themselves were not unduly complicated or 
requiring advanced training to understand.  Appellant’s first issue is without merit. 
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Next, Appellant asserts that the Commonwealth failed to prove that Appellant penetrated the 8-year-old victim, Victim 2, at 
CC 12964-2018, a required element of the charges of Rape and IDSI.  Appellant asserts the evidence is insufficient as to this 
required element. 

      The standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted 
at trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find 
every element of the crime beyond a reasonable doubt. In applying [the above] test, we may not weigh the evidence 
and substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by 
the Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be 
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of 
fact may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every 
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying 
the above test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the 
[finder] of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to 
believe all, part or none of the evidence. 

Commonwealth v. Harden, 103 A.3d 107, 111 (Pa.Super.2014), quoting Commonwealth v. Phillips, 93 A.3d 847, 856 (Pa.Super.2014) 
(citations omitted; bracketed material in original). 

Victim 2 testified that Appellant penetrated her anally with his penis and digitally penetrated her vagina.  The Assistant District 
Attorney asked her, “[w]as he [Appellant] able to put his private part in your butt?” and Victim 2 responded “[y]es, from what I 
remember.”  (Transcript of Jury Trial, Mar. 11-13, 2020, hereinafter “TT” at 132).  She further stated that Appellant put his hand 
inside her vagina.  (TT 134).  This testimony alone was sufficient to establish the required element of penetration and Appellant’s 
second issue is also meritless.  

Next, Appellant alleges that this Court erred in precluding Appellant from testifying about a Facebook conversation he had with 
Victim 3.  Appellant alleges that this Court erred in ruling that the conversation was inadmissible as hearsay without exception.  
At trial, Appellant testified that he communicated with Victim 3 via Facebook Messenger.  He testified that he asked her, “Can we 
meet up?” and he stated that she agreed.  (TT 398).  The Commonwealth objected to the portion of Appellant statement indicating 
Victim 3’s response, alleging that portion of the response was inadmissible as hearsay.  This Court sustained the objection and 
struck the portion of the testimony relating to Victim 3’s response.  Counsel for Appellant made no argument in response to the 
Commonwealth’s objection. 

“The admissibility of evidence is at the discretion of the trial court and only a showing of an abuse of that discretion, and result-
ing prejudice, constitutes reversible error.”  Commonwealth v. Shull, 148 A.2d 820, 845 (Pa. Super. 2016).  The statement at issue 
is an out of court statement offered for the truth of the matter asserted.  Thus, the Commonwealth objection as hearsay was proper.  
Appellant has not, either at trial or in his 1925 (b) Statement, identified whether his argument is that the statement is not hearsay 
or that some exception to the hearsay rule applies.  This Court is not required to speculate in this matter and finds the issue to be 
waived. An appellant's Rule 1925 (b) Statement “shall concisely identify each ruling or error that the appellant intends to challenge 
with sufficient detail to identify all pertinent issues for the judge.” Pa.R.A.P. 1925(b)(4)(ii).  A Rule 1925(b) Statement “which is 
too vague to allow the court to identify the issues raised on appeal is the functional equivalent of no [Rule 1925(b)] Statement at 
all,” and will result in waiver. Lineberger v. Wyeth, 894 A.2d 141, 148 (Pa. Super. 2006).  

Moreover, had the issue not been deemed waived, this Court would have found that Appellant suffered no prejudice from 
the Court’s evidentiary decision.  During Victim 3’s testimony, counsel for Appellant admitted an exhibit containing the 
entire conversation between Appellant and Victim 3. This conversation includes the portion wherein Victim 3 agrees to 
meet with Appellant, the same information which Appellant attempted to procure through Appellant’s testimony later in the 
trial.  Since this information was admitted, Appellant was not prejudiced by this Court sustaining an objection to hearsay 
testimony. 

Appellant’s last two issues relate to his sentencing.  Appellant asserts that this Court abused its discretion by imposing consec-
utive sentences at the three cases without considering mitigating factors as required by 42 Pa.C.S. § 9721(b).  Likewise, Appellant 
asserts that this Court erred in imposing consecutive sentences within each of the cases. 

Before addressing the reasonableness of the Court’s sentence, this Court notes that Defendant must raise a substantial question 
that his sentence is not appropriate under the Sentencing Code. 42 Pa.C.S. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 
(Pa. Super. 1995)  Bald excessiveness claims premised on imposition of consecutive sentences do not raise a substantial question 
for review. Commonwealth v. Ahmad, 961 A.2d 884 (Pa. Super.2008).  An allegation that the sentencing court failed to consider 
certain mitigating factors also does not necessarily raise a substantial question. Commonwealth v. McNabb, 819 A.2d 54, 57 
(Pa.Super.2003). As such, Defendant is not entitled to appellate review.  However, out of an abundance of caution, this Court shall 
consider the merits, nonetheless. 

Even if this Court found that a substantial question was raised, Defendant would not be entitled to relief.  The standard of review 
with respect to sentencing is whether the sentencing court abused its discretion.  Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 
1996)  A court will not have abused its discretion unless “the record discloses that the judgment exercised was manifestly unrea-
sonable, or the result of partiality, prejudice, bias or ill-will.”  Id.  It is not an abuse of discretion if the appellate court may have 
reached a different conclusion.  Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)  The sentencing court is given such broad 
discretion because it alone can observe the defendant’s conduct and behavior.  “Simply stated, the sentencing court sentences 
flesh-and-blood defendants and the nuances of sentencing decisions are difficult to gauge from the cold transcript used upon appel-
late review.”  Commonwealth v. Walls, 926 A.2d 957, 963 (Pa. 2007) 

This Court reviewed the presentence report and the sentencing guidelines prior to imposing sentence.  (Sentencing Transcript 
of September 2, 2020, hereinafter ST At 1)  The Pennsylvania Supreme Court has held: 

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant infor-
mation regarding the defendant’s character and weighed those considerations along with mitigating statutory factors. 
. . . Having been informed by the pre-sentence report, the sentencing court’s discretion should not be disturbed. 

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa. Super. 1988) 
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This Court considered 42 Pa.C.S. § 9721, specifically the factors listed in §9721 (b) (the protection of the public, the gravity of 
the offense in relation to the impact on the victim and the community, and the rehabilitative needs of the defendant).  Each victim 
deserves to have the crimes committed against them recognized by a sentence for the offenses against them.  Appellant is not 
entitled to a “volume discount.”  Commonwealth v. Zirkle, 107 A.3d 127, 134 (Pa. Super. 2014).  Since the charges within each 
case represented separate instances of criminal behavior against three separate victims, this Court did not err in considering 
them separately and sentencing consecutively.  In imposing its sentence on Defendant, this Court attempted to balance 
Defendant’s youth and immaturity against the serious nature of the crimes and the impact of those crimes on their respective 
victims. 

CONCLUSION 
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S §§ 3121 (c), 3123 (b), 3125 (a)(7), 6318 (a)(1), and 3126 (a)(7), respectively. 
2 18 Pa.C.S §§3123 (b), 6318 (a)(1), 3124.1, 3125 (a)(7), and 3126 (a)(7), respectively. 
3 18 Pa.C.S. §§ 6318 (a)(1), 3124.1, and 6301 (a)(1)(ii), respectively.  Appellant was found not guilty of Rape (18 Pa.C.S. § 3121 
(a)(1)) and Simple Assault (18 Pa.C.S. § 2701 (a)(1)).   

 
*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of 
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used 
to identify such victims. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Richard Mudge 

Criminal Appeal—Plea Agreement—Special Probation—Res Judicata 

Defendant’s claims for relief from special conditions of probation seeking certain admissions had been raised in prior PCRA 
petition and is therefore barred by the doctrine of res judicata. 

No. CP-02-CR-04022-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—February 25, 2021.  

OPINION 
On June 21, 2012, Appellant, Richard Mudge, pled nolo contendere to two counts of Simple Assault and one count each of 

Indecent Assault, Resisting Arrest, Defiant Trespass, Disorderly Conduct, Harassment, Criminal Mischief and Public 
Drunkenness.1  Appellant was sentenced to three months intermediate punishment with a two year consecutive period of proba-
tion, and a ten year registration as a sex offender.  This Court revoked Appellant’s probation on January 27, 2014, and sentenced 
him to 6 months intermediate punishment with two years of consecutive probation and a ten-year registration as a sex offender.  
Appellant did not file a Post-Sentence Motion or direct appeal.   

Instead, Appellant filed a PCRA petition on March 3, 2014.  Appointed counsel filed on July 2, 2014 a Petition Seeking 
Enforcement of the Plea Agreement.  On August 25, 2014, this Court denied the Petition Seeking Enforcement of the Plea 
Agreement and put Appellant on notice of its intent to dismiss the PCRA petition without a hearing pursuant to Pennsylvania Rule 
of Criminal Procedure 907.  Appellant did not appeal this Order.  Instead, Appellant filed Amended Post Conviction Relief Act 
Petitions on November 5, 2014 and December 1, 2014.  On January 12, 2015, this Court dismissed as untimely the PCRA petition.  
Appellant filed a Notice of Appeal on February 11, 2015 and this Court issued its Opinion on May 22, 2015.  On September 14, 2015, 
Appellant discontinued the appeal. 

On May 7, 2018, this Court found Appellant to have violated the terms of his probation again.  This Court revoked probation and 
resentenced Appellant to an aggregate sentence of three years six months to seven years of incarceration, and a new period of two 
years of probation.  Appellant filed a Notice of Appeal on May 21, 2018 this Court issued its Opinion on September 21, 2018.  On 
March 29, 2019, the Superior Court of Pennsylvania affirmed. 

On August 14, 2020, Appellant filed another Petition to Enforce Plea Agreement.  The Commonwealth responded on September 
8, 2020.  This Court denied the Petition on September 14, 2020.  Appellant filed a Notice of Appeal which was docketed on October 
19, 2020.  Appellant filed numerous motions for extensions and ultimately filed a Concise Statement of Matters Complained of on 
Appeal on February 9, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Although Appellant asserts five errors on appeal, this Court shall consolidate them into one.  Appellant in each of his errors 

alleged on appeal, asserts that this Court failed to comply with the terms of his nolo contendere plea agreement, especially as it 
relates to special probationary conditions which require him to admit to certain criminal conduct.  (Statement of Matters 
Complained of on Appeal, p. 3-4).   

DISCUSSION 
Appellant’s claim is barred by res judicata, the legal doctrine also known as claim preclusion.  “At the outset, we note that tech-

nical res judicata (claim preclusion) and collateral estoppel (issue preclusion) are ‘related, yet distinct’ components of the doctrine 
known as res judicata.”  J.S. v. Bethlehem Area Sch. Dist., 794 A.2d 936, 939 (Pa. Cmwlth. 2002).   The principle of res judicata is 
defined as follows:   
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Res judicata, or claim preclusion, applies only when there exists a coalescence of four factors:  (1) identity of the thing 
sued upon or for; (2) identity of the causes of action; (3) identity of the persons or parties to the action; and (4) identity 
of the quality or capacity of the parties suing or being sued. 

Id.  Res judicata applies to claims which could have been litigated as well as those that were actually litigated.  Id.  Res judicata 
precludes claims by the same party on the same cause of action when a court of competent jurisdiction has issued a final, valid 
judgment on the merits.  Balent v. City of Wilkes-Barre, 669 A.2d 309, 313 (Pa. 1995). 

Appellant filed a Petition Seeking Enforcement of the Plea Agreement in 2014.  This Court denied the Petition and the appeal 
was discontinued.  Seven years later, Appellant seeks to raise the claim, to the same court, with the same argument, and seeking 
the same relief.  Simply put, Appellant has had his bite of the apple.  Res judicata precludes him from taking another.2 

CONCLUSION 
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S. §§ 2701 (a)(1), 3126 (a)(2), 5104, 3503 (B)(1), 5503(A)(4), 2709 (A)(1), 3304 (A)(5), and 5505, respectively. 
2 Had this Court not found that res judicata applies, Appellant’s claim would still fail, based in part on Appellant’s statements 
during his plea colloquy that he understood that a nolo contendere plea and a guilty plea had the same effect and that he would 
be required to make admissions to his criminal conduct in order to successfully complete treatment.  (Transcript of Plea Hearing. 
June 21, 2012, at 5-9. 
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Commonwealth of Pennsylvania v. 
Tyler McIntosh 

Criminal Appeal—Sentencing (Discretionary Aspects)—Probation Violation—Mental Health Court 

That defendant had tried all available MH treatment options over several years and consistently failed to comply with treatment 
conditions. That meant that a sentence of incarceration was now appropriate for this “last chance” probation violation. 

No. CC 2017-0621. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Lazzara, J.—March 16, 2020. 

OPINION 
This is a direct appeal from the probation violation sentence entered on December 17, 2019. The Defendant was found to be in 

violation of his probation after he pled guilty to a newly acquired charge of resisting arrest on November 7, 2019 at CC# 2019-2723. 
The 2019 conviction violated the Defendant's Mental Health Court ("MHC") Probations at CC Nos. 2017-0621, 2016-6377, 2016-
6376, and 2014-14062. 

On December 17, 2019, a joint sentencing and probation violation hearing was held. For his probation violation at CC# 2017-
0621, the Defendant was sentenced at Count Three (3) - Aggravated Assault to a period of three (3) to six (6) years of imprison-
ment, to be followed by two (2) years of probation. At Count Five (5) - Escape, the Defendant received a two (2) year period of 
probation, to run concurrently with the period of probation imposed at Count Three (3). The court recommended that the 
Defendant participate in the Boot Camp program if eligible. 

For his 2019 conviction, the Defendant received a county sentence of six (6) to twelve (12) months of incarceration. The 
Defendant further received 301 days of credit for time-served, which resulted in him being paroled forthwith from this sentence. 
The court then closed interest in this case. For the Defendant's violations at the 2016 cases, he received a total of two (2) years of 
probation to commence upon his release from imprisonment at the 2017 case.1 This new period of probation also was ordered to 
run concurrently with the probationary terms imposed at the 2017 case. For the probation violation at CC# 2014-14062, the 
Defendant was sentenced to time-served, which reflected the 201 days he had spent detained at that case number. He was paroled 
forthwith, and the court closed interest on that case as well. 

Accordingly, the total aggregate sentence imposed for the Defendant's five (5) cases was three (3)- six (6) years of imprison-
ment with a two (2) year probation tail. On January 2, 2020, Counsel for the Defendant filed a "Motion to Modify Sentence Nunc 
Pro Tunc" at the above-cited cases. That motion was heard and denied on January 9, 2020. 

A Notice of Appeal was subsequently filed on January 17, 2020, at CC No. 2017-0621.2 On January 30, 2020, the court issued an 
order directing the Defendant to file a Concise Statement of Errors Complained of on Appeal ("Concise Statement") pursuant to 
Pa.R.A.P. 1925(b) by February 20, 2020. 

On February 20, 2020, Counsel filed a timely Concise Statement, raising the following allegations of error on appeal: 

• The subject sentences were imposed in contravention to Pennsylvania sentencing code. Specifically in light of 42 Pa.C.S. 
§9721 §§(b); and 

• The subject sentences were imposed in contravention to Pennsylvania sentencing code. Specifically in light of 42 Pa.C.S. 
§9771 §§(b); and 

• The subject sentences were imposed in contravention to Pennsylvania sentencing code. Specifically in light of 42 Pa.C.S. 
§9781 §§(b); and 

• The subject sentences are manifestly excessive and unduly harsh under the totality of the circumstances including, but 
not limited to, Mr. McIntosh's level of cognitive ability and effect of his Autism Spectrum disorder on both the mens rea 
and actus reus aspects of the underlying violation, as well as the need for treatment to avoid recidivism; and 

• The discretionary aspect of sentencing in light of the totality of the circumstances including, but not limited to, the 
effect of Mr. McIntosh's Autism Spectrum disorder and the recommendations of Doctor Shannon Edwards. 

(Concise Statement, ¶ 13). 

The Defendant's challenge to his probation violation sentence is without merit. The court respectfully requests that the 
Defendant's sentence be upheld for the reasons that follow. 

I. STANDARD OF REVIEW: 

This court did not abuse its discretion when it imposed a 3-6 year violation sentence because the sentence was a 
product of various considerations and was justified by the totality of the circumstances. 

The Defendant's contentions on appeal challenge the discretionary aspects of his sentence. The court notes that "[t]he right 
to appeal a discretionary aspect of sentence is not absolute." Commonwealth v. Martin, 727 A.2d 1136, 1143 (Pa. Super. 1999). 
A defendant "challenging the discretionary aspects of [the] sentence must invoke [appellate] jurisdiction by satisfying a four-
part test." Commonwealth v. Moury, 992 A.2d 162, 170 (Pa. Super. 2010). In applying the four-part test, the appellate court 
analyzes 

(1) whether appellant has filed a timely notice of appeal, see Pa.R.A.P. 902 and 903; (2) whether the issue was properly 
preserved at sentencing or in a motion to reconsider and modify sentence, see Pa.R.Crim.P. [708]; (3) whether appellant's 
brief has a fatal defect, Pa.R.A.P. 2119(f); and (4) whether there is a substantial question that the sentence appealed from 
is not appropriate under the Sentencing Code, 42 Pa. C. S. A. § 9781(b). Id. at 170. 

"The determination of whether there is a substantial question is made on a case-by-case basis, and [the appellate court] 
will grant the appeal only when the appellant advances a colorable argument that the sentencing judge's actions were 
either: (1) inconsistent with a specific provision of the Sentencing Code; or (2) contrary to the fundamental norms which 
underlie the sentencing process." Commonwealth v. Haynes, 125 A.3d 800, 807 (Pa. Super. 2015). 
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In arguing that the aggregate sentence was manifestly excessive, the Defendant essentially claims that this court did not give 
adequate consideration to his rehabilitative needs and cognitive disorder. (See Concise Statement, 51 13). Our courts have "held 
on numerous occasions that a claim of inadequate consideration of [mitigating] factors does not raise a substantial question for [] 
review." Haynes, supra, at 807; Commonwealth v. Buterbaugh, 91 A.3d 1247, 1266 (Pa. Super. 2014). 

This court respectfully requests that the reviewing court find that the Defendant has failed to raise a substantial question for 
review of his sentence. The Defendant's sentence was consistent with the sentencing provisions of the Sentencing Code, and it did 
not conflict with the fundamental norms that underlie the sentencing process. However, should the reviewing court conclude that 
a substantial question exists as to the appropriateness of the sentence, the Defendant's sentencing challenge nevertheless fails on 
the merits. 

It is well-established that an abuse of discretion is more than an error in judgment; a sentencing court has not abused its 
discretion "unless the record discloses that the judgment exercised was manifestly unreasonable, or the result of partiality, preju-
dice, bias or ill-will." Commonwealth v. Smith, 673 A.2d 893, 895 (Pa. 1996). "In determining whether a sentence is manifestly 
excessive, the appellate court must give great weight to the sentencing court's discretion." Commonwealth v. Mouzon, 828 A.2d 
1126, 1128 (Pa. Super. 2003). This deferential standard of review acknowledges that the sentencing court is "in the best position to 
view the defendant's character, displays of remorse, defiance, indifference, and the overall effect and nature of the crime." 
Commonwealth v. Allen, 24 A.3d 1058, 1065 (Pa. Super. 2011) (internal citations omitted). 

II. DISCUSSION: 
Initially, the court notes that the Defendant was no stranger to this court. By way background, which is necessary to appreci-

ate the circumstances as they existed at the time of the violation hearing, the Defendant had been a Mental Health Court ("MHC") 
participant since February of 2017, and he was still an active participant at the time that he acquired the new charge which 
triggered the instant violation. His diagnoses when he entered MHC were Bipolar Disorder and Combination Drug Dependence. 

On February 7, 2017, the Defendant officially pled into MHC at CC Nos. 2016-6376 and 2016-6377. Those cases involved 
serious charges for Burglary, Aggravated and Simple Assaults, Resisting Arrest, Criminal Trespass, and Thefts. Ultimately, the 
Defendant pled to Criminal Trespass, Receiving Stolen Property, and Theft by Unlawful taking at the 6376 case. He pled guilty to 
Simple Assault and Resisting Arrest at the 6377 case. The Defendant was sentenced to ll1/2 to 23 months in the Allegheny County 
Jail ("ACJ"), followed by (4) years of probation at CC No. 6376. At CC No. 2016- 6377, the Defendant was sentenced to a four (4) 
year term of probation at each count, which were ordered to run concurrently with one another, and concurrently with the proba-
tionary sentence imposed at 2016-6376. 

At the time of his MHC plea, the Defendant's charges at CC No. 2016- 0621 were still pending at the magistrate level.3 That case 
charged the Defendant with Aggravated Assault, Escape, Flight to Avoid Apprehension, Disorderly Conduct, and Criminal 
Mischief. The Defendant eventually pled that case into MHC on December 5, 2018 on the charges of Aggravated Assault, Resisting 
Arrest, and Escape. 

Following the Defendant's acceptance into MHC, this court agreed to accept the transfer of the Defendant's simple assault cases 
at CC Nos. 2014-14061 and 2014-14062 so that it could supervise those probationary sentences through the program as well.4 This 
court quickly set out to ensure that the Defendant started receiving treatment, and it was able to secure a bed date at the CORE5 
program for March 7, 2017. 

At his MHC review hearing on April 3, 2017, the Defendant appeared to be doing well at the program and was attending meet-
ings. However, not even two (2) weeks later, this court learned that the Defendant left CORE without permission on April 16, 2017 
and relapsed on cocaine. He returned to the program the next day. Understanding that relapses are common in the recovery 
process, this court allowed the Defendant to remain at the CORE program with the hope that its supportive environment would 
eventually help the Defendant manage and, ultimately, overcome his substance abuse issues. 

At the Defendant's May 15, 2017 review hearing, it was again reported that the Defendant was doing great at CORE. Days later, 
however, this court was notified that the Defendant had been discharged from the program on the morning of May 19, 2017 due 
to a physical altercation with another resident. The Defendant claimed that he was merely defending himself, and he promptly 
contacted his probation officer to report the situation. Again, this court, giving the Defendant the benefit of the doubt despite the 
provider report of the incident, continued to work with the Defendant. He was transferred to a three-quarter house, and this court 
ordered that he attend daily meetings and secure a peer mentor. The court also helped ensure that the Defendant was evaluated 
at Mercy Behavioral Health for intensive outpatient treatment. 

For the next several weeks, the Defendant again appeared to be cooperating with his mandated treatment without incident. 
However, on July 6, 2017, this court was notified that probation had issued a warrant lodging the Defendant in the Allegheny 
County Jail due to new attributable charges for Criminal Trespass and False Identification.6 The detained remained in place, and 
the Defendant remained in the ACJ, until his August 28, 2017 review hearing, when he was released to Gaudenzia Erie, another 
dual diagnosis treatment facility. Following subsequent discussions with the MHC team, the Defendant was permitted to be trans-
ferred out of Gaudenzia due to extreme anxiety and increasing behavioral issues. A bed date at the Ellen O'Brien Gaiser Addiction 
Center was secured for December 19, 2017. 

For the next few months, the Defendant was complied with his treatment protocol. He was doing well enough to be transferred 
from the inpatient treatment program at Gaiser to the Gratitude halfway house at the end of February of 2018. On March 19, 2018, 
however, this court was again notified by the Defendant's probation officer that he had violated the terms of his behavioral plan at 
the halfway house when he engaged in a verbal altercation with another halfway house resident, missed check in, became verbally 
disrespectful to a tech worker at the home and other program rule violations. The Defendant was unsuccessfully discharged from 
yet another program, and a warrant was promptly issued for his arrest. The Defendant was unable to be located for quite some 
time, and he was not picked up on the warrant until June 28, 2018. During the execution of the warrant, it was reported that the 
Defendant had jumped into the river to escape apprehension. 

As noted earlier, this court accepted the Defendant's case at CC No. 201.7-0621 into MHC on December 5, 2018, notwithstand-
ing his poor compliance that had been outlined in the Presentence Report prepared on November 1, 2018. The court remained 
steadfast in its belief that it could still work with the Defendant and that continued monitoring would be in his and the public's best 
interest. The court even accepted the Defendant's pleas that less strict supervision was more helpful to him, agreeing to placement 
in an apartment Community Residential Rehabilitation placement (CRR). Following his plea, the Defendant was only sentenced to 
a period of four (4) years of probation at the Aggravated Assault count, and two (2) years of probation at the Resisting Arrest and 
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Escape counts. All probationary terms were ordered to run concurrently, and the court closed interest on the Defendant's case at 
CC No. 2014-14061. The court advised the Defendant that, in accepting his plan for less strict supervision and in light of his 
previous failures at treatment, this would be his last chance in MHC and that failure to comply with his program, supervision and 
service plan would most likely result in state incarceration. 

In early January of 2019, the Defendant was accepted into an apartment CRR in South Braddock. At his February 19, 2019 
review hearing, the court was notified that the Defendant was violating his curfew, not taking his medications regularly, and not 
communicating with his probation officer. The next day, the court received an email from the Defendant's Justice Related Services 
("JRS") worker, stating that the Defendant had made suicidal statements in text messages to the JRS worker and to his peer 
support worker following his review hearing. The Defendant admitted that he had relapsed on cocaine over the weekend. The 
Defendant was taken into custody and transported to WPIC for a psychological evaluation. Based upon the psychologist's belief 
that the Defendant was trying to "avoid legal ramifications," the Defendant was not admitted for treatment, and he was released 
from WPIC to law enforcement on the bench warrant that had been issued. 

That same day, the Defendant's probation officer, Jennifer Demblowski, sent this court an email which shed more light on the 
situation that unfolded the previous day: 

While I am thankful that he is safe, and acknowledge that the CRR is still willing to work with him, I will advocate that 
the defendant be revoked from MHC. He knew this was his LAST chance, however, he fled the Courthouse after trying 
to provide an unsupervised urine screen. He was then given the opportunity to return to Courthouse to explain himself, 
which he failed to do. Furthermore, he refused to voluntarily check himself into WPIC due to suicidality, instead decid-
ing to return to his mother's house, where he then engaged in combative behaviors with arresting officers, which may also 
result in attributable charges for Resisting Arrest. These actions, coupled with an admission of relapse on Cocaine, 
appear to be grounds for revocation from the Court. 

The Defendant's actions on February 20, 2019, formed the basis for the Aggravated Assault and Resisting Arrest charges that 
were filed that same day at CC No. 2019-2723. The Defendant had threatened officers trying to execute the bench warrant with 
a kitchen knife. He also punched and kicked officers. At that point, the MHC team reluctantly agreed that the Defendant had 
violated his last chance opportunity and that he should be revoked out of MHC and resentenced. The court and MHC team had 
considered various other housing and treatment options, but non available provided the structure and security that the Defendant 
needed. The Defendant retained an attorney who requested an opportunity to obtain an independent psychiatric evaluation. The 
court agreed to postpone scheduling the resentencing hearing until the evaluation was completed. During that time, the court also 
ordered its own psychological assessment through the Behavioral Assessment Unit at the Allegheny County Jail, and there were 
also discussions amongst the MHC team and the Defendant's attorney about a 304 commitment. 

On November 7, 2019, the Defendant pled guilty to the charge of Resisting Arrest at CC No. 2019-2723. A joint sentencing and 
violation hearing was scheduled for December 17, 2019 to address the Defendant's new 2019 conviction and his violations at CC 
Nos. 2014-14062, 2016-6376, 2016-6377, 2017-0621. 

At the time of the December 17, 2019 hearing, the Defendant was 27 years old and an RFEL. He had multiple juvenile adjudi-
cations, and, as an adult, he had acquired six (6) different criminal cases over the course of five (5) years, since February 17, 2014.7 

(See Presentence Report, dated 11/1/18). His criminal history was not only substantial, but it involved violent, threatening, and 
assaultive behavior, directed at both ordinary citizens and law enforcement. 

Furthermore, this court expended significant time, effort, and resources towards the Defendant's rehabilitation and ensuring 
that his treatment needs were met. Although the court exhausted every viable treatment option in its pursuit to address the 
Defendant's rehabilitative needs, the Defendant failed to comply with the terms of his supervision, and more importantly, he failed 
to take advantage of the substantial opportunities and breaks that he had been offered. As this court noted at the hearing, 

You know, Mr. McIntosh, I don't know whether you realize it or not, but people have been beating their heads against 
walls trying to figure out what to do with you, and trying to figure out a way that we can help you. And it's been incredi-
bly frustrating. You've been offered so many attempts to [get] help and you simply don't stay for any of them. You know, 
you've been to Carrick MISA CRR and left against medical advice; Gateway Rehab, problems; Presley Ridge, problems; 
Hasina House against medical advice, CORE, out due to physical altercations; Gaudenzia Rehab, physical altercations 
and discharged; completed Gaiser but when [you] got to the halfway house, [you] got kicked out due to threatening behav-
ior toward residents. You know, we put you on multiple last chances and we tried every program that we have. And ... I 
don't know what else there is. That's what we've all been trying to figure out. 

(Joint Sentencing Transcript ("JST"), held 12/17/19, pp. 2-3). 

Prior to imposing the sentence in this case, the court listened to the positions of counsel and probation with respect to sentenc-
ing, as well as the Defendant's allocution. (JST, pp. 5-14, 16-17). The court also noted that it had reviewed the 11/1/18 Presentence 
Report "a million times trying to figure out a way to do something with him." (JST, p. 4). This court had also reviewed multiple 
times the psychological report of Dr. Shannon Edwards, who had been retained by the Defendant's counsel, as well as the various 
behavioral assessments that it had requested "for the specific purpose of identifying any additional sentencing options that could 
be recommended by the behavior assessment unit." (JST, p. 5). 

Following the Defendant's allocution, the court again explained its sentencing rationale: 

... Mr. McIntosh, that's the problem, is that we haven't found a way either. And we have tried almost every single thing 
that is at our disposal, that you could qualify for, we have done. Okay? There is not a stone that has been left unturned. 
And so when your counsel says these were not places that were secure enough or long enough, well, none of them were 
long enough because you got yourself tossed out of almost every one of them. 

.... You choose to get yourself in trouble, you choose to act out against people that were residents, trying to get help them-
selves, okay? And so not long enough is entirely on you. Not secure enough, the problem is there is only so many types of 
places and you've been at every one, that's offered every different varying levels of supervision for you, okay? The only 
thing we haven't tried is an LTSR, and I am sorry that you have been sold a bill of goods that says you qualify, but you 
don't. If I could get you into a LTSR, I would love to do so. But you don't qualify for an LTSR. You have to be committable, 
and you are not committable. And that's the problem, sir. 
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*** 

.... Every one of us has racked our brains and talked to every single person we can talk to [to] try to come up with a solu-
tion for you, because no one wants to send a young man to state prison. And everybody here has worked incredibly hard 
and I am proud of every one of them doing that. Because everybody wants to do better by you, but the problem is you've 
been given chance after chance after chance after chance and you haven't wanted to do better by yourself until now, when 
you're facing state prison. 

(JST, pp. 18-20). 

The Defendant argues that the Defendant's Autism Spectrum Disorder should have militated against a lengthy sentence. First, 
it should be noted that the Defendant did not participate in any psychological testing in connection with the preparation of the 
defense psychological report. Therefore, there was no current diagnosis information provided by the defense for the Defendant. 
Dr. Edwards and her staff relied solely on the records of other providers and their diagnoses. 

Second, the Defendant's verifiable diagnoses since 2005 were for: Separation Anxiety Disorder, Cannabis Dependence, 
Pervasive Developmental Disorder, Generalized Anxiety Disorder, Attention Deficit Hyperactivity Disorder, Major Depressive 
Disorder, Unspecified Bipolar Disorder, Alcohol Use Disorder, Cocaine Use Disorder, Cannabis Use Disorder, Antisocial 
Personality Disorder, and Stimulant Use Disorder. (Defense Expert Report, dated 7/10/19, pp. 17-18). 

Third, the Pervasive Developmental Disorder (which is now referred to as Autism Spectrum Disorder) was diagnosed on 
November 13, 2009 and was not included as a diagnosis in the assessments done on March 4, 2016, October 14, 2016, and February 
19, 2019. (Defense Report, p. 18). Autism Spectrum Disorder also was not included in Dr. Edwards' current diagnoses. She found 
that the Defendant met the DSM-5 criteria for General Anxiety Disorder, Major Depressive Disorder, Cannabis Use Disorder, and 
Stimulant Use Disorder. (Defense Report, p. 18). Finally, the sentencing alternatives advanced by the defense were not feasible or 
appropriate for the reasons stated on the record. 

Ultimately, given this court's role and involvement in the MHC program, this court has a unique understanding of the difficulty 
individuals experience when attempting to address their substance abuse and mental health court issues. Accordingly, the fact that 
this court concluded that it could not continue to work with the Defendant in the community under MHC supervision was not a 
decision that was arrived at lightly. However, the fact remains that all treatment options had failed. The Defendant was well-aware 
that he was on a last chance with this court, but he continued to be non-compliant, knowing full-well the repercussions that he 
would face with this court. 

Thus, to suggest that this court failed to adequately consider the Defendant's rehabilitative needs and other relevant sentenc-
ing factors like his history and background when it imposed the violation sentence is unfounded. This court and its MHC team were 
constantly focused on crafting the most effective treatment plan for the Defendant and ensuring that he was in the proper reha-
bilitative atmosphere. Despite this court's best efforts to work with the Defendant through MHC, the Defendant admittedly 
continued to use drugs, violate program rules, leave court placements without permission, and commit new crimes, all while know-
ing that he was under close supervision by this court and was exhausting his opportunities to remain in the court. 

Overall, this court made a sincere and genuine attempt to work with the Defendant. The court continuously gave him the 
benefit of the doubt, and it repeatedly attempted to provide him with meaningful avenues of addressing his mental health and 
substance abuse issues, instead of imposing a serious punishment for his crimes. However, the Defendant's history of non-com-
pliance showed that he lacked a genuine desire to address his mental health and substance abuse issues. The Defendant failed to 
make any material progress throughout the years, despite the numerous opportunities and resources that he had been afforded, 
the number of prior incarcerations at the county level, and the leniency that he had previously been shown with respect to 
sentencing. The Defendant's behavior as a whole indicated that he was either unwilling or unable to make the transformation into 
a sober, law abiding citizen, and either circumstance makes him a danger to society. 

For all of these reasons, a much more substantial sentence of imprisonment was necessary, since more lenient sentences, with 
requirements and opportunities for treatment, clearly had failed to deter him from substance abuse, non-compliance with super-
vision, and criminal activity. Commonwealth v. Schutzues, 54 A.3d 86, 99 (Pa. Super. 2012) ("A trial court does not necessarily 
abuse its discretion in imposing a seemingly harsh post-revocation sentence where the defendant originally received a lenient 
sentence and then failed to adhere the conditions imposed on him."). 

III. CONCLUSION 
Based on the foregoing, the court did not abuse its discretion in imposing a violation sentence of 3-6 years' imprisonment. A 

period of substantial confinement was necessary to vindicate the authority of the court and because the Defendant was convicted 
of a new crime. His noncompliant and criminal conduct indicated that it is likely that he will commit another crime if he is not 
imprisoned. See 42 Pa. C.S.A. 9771(c). The Defendant's violation sentence of 3-6 years took into account all relevant sentencing 
factors and was consistent with the protection of the public, the gravity of the offense, and the Defendant's rehabilitative needs. 
The sentence did not exceed the statutory maximums; it was not manifestly unreasonable under the circumstances; it was a prod-
uct of various considerations; and it was arrived at after careful and thoughtful deliberation. 

BY THE COURT: 
/s/Lazzara, J. 

Date: March 16, 2020 
1 Specifically at CC# 2016-6377, the Defendant received two (2) years of probation at each of counts one (1) and two (2), but they 
were ordered to run concurrently with one another. At CC# 2016-6376, he received another two (2) year period of probation at 
each of counts two (2) and three (3), which were also ordered to run concurrently with one another and concurrently with the 
probationary terms imposed at CC# 2016-6377. 
2 The Defendant also attempted to appeal from the sentence imposed at the 2019 case but that appeal was quashed as untimely on 
March 5, 2020. (See Superior Court Docket No. 121 WDA 2020). 
3 The criminal information was not filed at the common plea level until March 7, 2017. 
4 The Honorable Donna Jo McDaniel had originally sentenced the Defendant at each of the 2014 cases to two (2) years of probation. 
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5 CORE stands for "Capitalizing on a Recovery Environment" and is a residential treatment facility in Allegheny County that 
focuses on rehabilitating mentally ill addicts. 
6 These charges were filed at MJ-05003-CR-0006228-2017. 
7 That was the incident date for the charges filed at CC No. 2014-14062. 

 
 
 
 
 

Commonwealth of Pennsylvania v. 
David Williams 

Criminal Appeal—VUFA—Sentencing (Discretionary Aspects)—Revocation from SIP 

Defendant presents challenges to the trial court’s authority to resentence him after his expulsion from State Intermediate 
Punishment.  

No. CP-02-CR-05055-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—January 22, 2021. 

OPINION 

On January 7, 2016, Appellant, David Williams, pled guilty to one count each of Possession of a Firearm Prohibited, Firearms Not 
to be Carried Without a License, and Possession of Marijuana.1  This Court sentenced Appellant to two years of State Intermediate 
Punishment (“SIP”), followed by three years of consecutive probation at the Possession of a Firearm Prohibited count and no fur-
ther penalty at the remaining counts.  On September 11, 2020, this Court found that Appellant had been expelled from SIP as a 
result of his absconding from the program and subsequently, pled guilty at two new criminal informations.  This Court revoked 
SIP and resentenced Appellant to four to eight years of incarceration.  Appellant filed a Notice of Appeal on October 5, 2020 and 
a Concise Statement of Errors Complained Of on December 3, 2020. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant asserts two errors on appeal.  First, Appellant asserts that this Court lacked the authority to resentence Appellant 

following his revocation from SIP.  Next, Appellant asserts that this Court abused its discretion by imposing a manifestly exces-
sive sentence that failed to consider mitigating factors as required by 42 Pa.C.S. §9721 (b), including Appellant’s rehabilitative 
potential, his rehabilitative needs, and his willingness to accept responsibility for his actions.  (Statement of Matters Complained 
of on Appeal, p. 3-4). 

DISCUSSION 
Appellant asserts that this Court lacked the authority under 61 Pa.C.S. § 4105 (f) (1) to resentence Appellant following his 

expulsion from SIP.  61 Pa.C.S. § 4105 (f) (1) states: 

(f) Expulsion from program.-- 

(1)   A participant may be expelled from the State drug treatment program at any time in accordance with guidelines 
established by the department, including failure to comply with administrative or disciplinary procedures or require-
ments set forth by the department. An expelled participant shall be housed in a State correctional institution to serve 
the remainder of the participant's sentence. The expelled participant shall be eligible for parole at the minimum 
sentence but may not be eligible for short sentence parole under section 6137.1 (relating to short sentence parole). 

61 Pa.C.S. § 4105 (f) (1).  §4105 was amended by P.L. 776 No. 115, 12 (effective Feb. 18, 2020).  Appellant absconded from and thus 
violated SIP prior to February 18, 2020.  At the time of Appellant’s absconding, the remedy for violating SIP was to revoke and 
reimpose sentence.  This process is required because the SIP is a flat two-year program with no minimum or maximum sentence.  
In other words, if this Court did not have the authority to resentence Appellant under the current version of § 4105, Appellant would 
be left with an illegal flat sentence.   

Furthermore, § 4105, in its current form, applies to individuals in the “State drug treatment program,” not SIP.  When Appellant 
absconded from the Renewal Center two years ago, he violated SIP, not the State drug treatment program.  Appellant does not get 
to benefit from his misconduct.  Instead, he is subject to the § 4105 as it read when he was expelled.  Logically, this is the only 
possible conclusion.  If Appellant is correct that this Court lacks the authority to resentence him, all SIP participants would be able 
to leave the program without fear of facing any consequences. 

Next, Appellant challenges the validity of his resentence following his failure to complete SIP. Prior to the 2019 amendment, 
anyone who failed to complete an aspect of the program was subject to expulsion from SIP and revocation by the sentencing court. 
61 Pa.C.S. § 4105(f), at the time Appellant absconded, read: 

(f) Expulsion from program.- 

(1) A participant may be expelled from the drug offender treatment program at any time in accordance with guidelines 
established by the department, including failure to comply with administrative or disciplinary procedures or require-
ments set forth by the department. 

(2) The department shall promptly notify the court, the defendant, the attorney for the Commonwealth and the 
commission of the expulsion of a participant from the drug offender treatment program and the reason for such expul-
sion. The participant shall be housed in a State correctional institution or county jail pending action by the court. 

(3) The court shall schedule a prompt State intermediate punishment revocation hearing pursuant to 42 Pa.C.S. § 9774 
(relating to revocation of State intermediate punishment sentence). 
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61 Pa.C.S. § 4105(f).  Repealed by 2019, Dec. 18, P.L. 776, No. 115, § 5, imd. Effective.  

Accordingly, expulsion and revocation are separate and distinct by statute.  61 Pa.C.S. § 4105(f)(2)(3).  The DOC may 
expel a defendant from the program, but upon expulsion, must promptly notify the court so that it can conduct a revoca-
tion hearing. 61 Pa.C.S. § 4105(f)(2).  If the court revokes the defendant, it then must re-sentence him.  See 61 Pa.C.S. § 
4105(f)(3). 

Commonwealth v. Kuykendall, 2 A.3d 559, 562 (Pa. Super. 2010). 

A resentence following a defendant’s failure to complete SIP is comparable to a resentence following a probation revocation.  
“We find guidance in the applicable statutory law regarding SIP and analogous case law regarding probation revocation hearings.”  
Id at 563.  Once a court has determined that an individual has violated probation, “the sentencing alternatives available to the court 
shall be the same as were available at the time of initial sentencing.”  42 Pa.C.S. § 9771 (b). 

Appellant alleges this Court failed to consider several mitigating factors, which is a challenge to the discretionary aspects of his 
sentence.  Commonwealth v. Lamonda, 52 A.3d 365, 371 (Pa. Super. 2012). “[T]here is no absolute right to appeal when challeng-
ing the discretionary aspect of a sentence.” Commonwealth v. Crump, 995 A.2d 1280, 1282 (Pa. Super. 2010); 42 Pa.C.S. § 9781(b).  
An “[a]ppeal is permitted only after this Court determines that there is a substantial question that the sentence was not appropri-
ate under the sentencing code.” Crump, supra at 1282.  The determination of whether a particular issue constitutes a “substantial 
question” can be evaluated only on a case-by-case basis.  Commonwealth v. House, 537 A.2d 361, 364 (Pa. Super. 1988).  It is appro-
priate to allow an appeal “where an appellant advances a colorable argument that the trial judge's actions were:  (1) inconsistent 
with a specific provision of the sentencing code; or (2) contrary to the fundamental norms which underlie the sentencing process.”  
Commonwealth v. Losch, 535 A.2d 115, 119-120 n. 7 (Pa. Super. 1987).   

An allegation that a sentencing court “failed to consider” or “did not adequately consider” certain factors does not raise 
a substantial question that the sentence was inappropriate.  Commonwealth v. McKiel.  427 Pa. Super. 561, 629 A.2d 1012 
(1993); Commonwealth v. Williams, 386 Pa. Super. 322, 562 A.2d 1385 (1989) (en banc).  Such a challenge goes to the 
weight accorded the evidence and will not be considered absent extraordinary circumstances.  McKiel, 427 Pa. Super. at 
564, 629 A.2d at 1013. 

Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. Super. 1995).  However, an allegation that the Court imposed a sentence that was 
manifestly excessive and unreasonable constitutes a substantial question for appellate review.  Commonwealth v. Derry, 150 A.3d 
987, 995 (Pa. Super 2016).  Appellant’s assertion is essentially that he was sentenced too severely as a result of this Court’s failure 
to properly consider the mitigating factors under §9721 (b), which this Court does not believe constitutes a substantial question.  
Commonwealth v. Disalvo, 70 A.3d 900, 903 (Pa. Super. 2013).  Nevertheless, out of an abundance of caution, this Court will address 
Appellant’s allegation of error as if it raises a substantial question for appellate review.   

The standard of review with respect to sentencing is whether the sentencing court abused its discretion.  Commonwealth v. 
Smith, 673 A.2d 893, 895 (Pa. 1996).  A court will not have abused its discretion unless “the record discloses that the judgment 
exercised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”  Id.  It is not an abuse of discretion 
if the appellate court may have reached a different conclusion.  Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003).   

When imposing a sentence, this Court is required to consider, among other things, the protection of the public, the gravity of 
the offense in relation to the impact on the victims and community and the rehabilitative needs of the defendant.  42 Pa.C.S. § 
9721(b).  Appellant’s mere unhappiness with his sentence does not constitute grounds for relief.  “Since the court more than 
adequately considered the pertinent sentencing factors and merely weighed them in a manner inconsistent with Appellant's 
desires, we find his [only] issue does not entitle him to relief.”  Commonwealth v. Dodge, 77 A.3d 1263, 1276 (Pa. Super. 2013). 

In sentencing Appellant, this Court considered the fact that this Court originally sentenced Appellant below the mitigated range 
of the Sentencing Guidelines, which at the time was 36 months in the mitigated range and 48 to 60 months in the standard range.  
(transcript of the Resentencing hearing, Sept. 11, 2020, hereinafter “RT” at 2)  This Court’s resentence of 48 months is in the 
Standard Range of the Sentencing Guidelines.  Id.  Appellant walked away from his SIP and disappeared for two years, only return-
ing when he was arrested on new charges.  (RT 25)  This Court gave Appellant an opportunity to address his addiction issues and 
return in the community as a productive member of society by originally giving him a below mitigated range sentence, and 
Appellant responded by choosing to violate the law and again place himself and others at risk.  Appellant, through his continued 
criminal conduct, including his most recent convictions, demonstrated that he is not amenable to supervision in the community, 
and is a danger to those closest to him and to the community at large.  His rehabilitative needs are substantial, and Appellant has 
proven that these needs cannot be met in a community corrections setting.  Furthermore, while in absconder status, he committed 
additional crimes which resulted in his apprehension and subsequent conviction, and his supervision history was poor. This Court 
did not err in imposing a sentence of four to eight years of incarceration. 

CONCLUSION 
For all of the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S. § 6105 (a) (1), 18 Pa.C.S. § 6106 (a) (1), and 35 Pa.C.S. § 780-113 (a) (31), respectively.
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Timothy A. Ungarean, DMD d/b/a Smile Savers Dentistry, PC, 
Individually and on Behalf of a Class of Similarly Situated Persons v. 

CNA and Valley Forge Insurance Company 
COVID-19—Business Interruption Loss Insurance—Summary Judgment 

Dental practice submitted claim for coverage under its business insurance policy with defendant insurers as a result of business 
interruption losses caused by Governor’s shutdown orders related to COVID-19. Court determined that plaintiff’s interpretations 
of the Business Income, Extra Expense, and Civil Authority provisions of the insurance contract were reasonable and that the 
insurance contract’s Contamination, Fungi/Wet Rot/Dry Rot/Microbes, Acts/Decisions/Ordinance and Consequential Loss 
Exclusions did not clearly and unambiguously prevent coverage.  Thus, because there were no genuine issues of material fact, 
Plaintiff’s Motion for Summary Judgment granted and Defendants’ Cross Motions for Summary Judgement denied. 

No. GD-20-006544. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
Ward, J.—March 22, 2021. 

MEMORANDUM AND ORDER OF COURT 
I. The Parties 

Timothy A. Ungarean, DMD, d/b/a Smile Savers Dentistry, PC is a dentist who owns and operates a dental practice with places of 
business located at 4701 Baptist Road, Pittsburgh, Allegheny County, Pennsylvania, 15227 and 3153 Brodhead Road, Suite A, 
Aliquippa, Beaver County, Pennsylvania, 15001. Timothy A. Ungarean, DMD, is hereinafter referred to as “Ungarean” or “Plaintiff.” 

CNA is a property and casualty insurance company with a principal place of business at 151 North Franklin Street, Floor 9, 
Chicago, Illinois 60606.1  Valley Forge Insurance Company is a wholly owned subsidiary company of CNA, and also provides prop-
erty and casualty insurance.  Both CNA and Valley Forge Insurance Company regularly and routinely conduct business in the 
Commonwealth of Pennsylvania.  CNA and Valley Forge Insurance Company are hereinafter collectively referred to as 
“Defendants.” 

II. Introduction 
In March and April of 2020, in order to prevent and mitigate the spread of the coronavirus disease “COVID-19,” Governor Tom 

Wolf (“Governor Wolf”) issued a series of mandates restricting the operations of certain types of businesses throughout the 
Commonwealth of Pennsylvania (the “Governor’s orders”).  On March 6, 2020, Governor Wolf issued an order declaring a 
Proclamation of Disaster Emergency.  On March 19, 2020, Governor Wolf issued an order requiring all non-life sustaining 
businesses in Pennsylvania to cease operations and close physical locations.  On March 23, 2020, Governor Wolf issued an order 
directing Pennsylvania citizens in particular counties to stay at home except as needed to access life sustaining services.  Then, on 
April 1, 2020, Governor Wolf extended the March 23, 2020 order, and directed all of Pennsylvania’s citizens to stay at home.  As of 
April 1, 2020, at least 5,805 citizens of Pennsylvania contracted COVID-19 in sixty counties across the Commonwealth, and 
seventy-four (74) citizens died.2  Unfortunately, since April 1, 2020, the number of positive cases and deaths from COVID-19 has 
increased dramatically.3 

As a result of the spread of COVID-19 and the Governor’s orders, Plaintiff shutdown the majority of its business operations.  
For a time, Plaintiff’s dental practice remained open only to perform emergency dental procedures.  Not surprisingly, Plaintiff 
subsequently experienced a dramatic decrease in business income and furloughed some of its employees.  Plaintiff thereafter 
submitted a claim for coverage under its business insurance policy (“the insurance contract”) with Defendants.  Defendants 
denied Plaintiff’s claim. 

On June 5, 2020, Plaintiff filed a complaint in the Court of Common Pleas of Allegheny County.  In its complaint, Plaintiff 
asserted one count for declaratory judgment, by which it seeks this Court’s determination as to whether Plaintiff is entitled to 
coverage under the insurance contract with Defendants for losses Plaintiff sustained in relation to the spread of COVID-19 and the 
Governor’s orders.  On October 5, 2020, Plaintiff filed a Motion for Summary Judgment.  On December 2 and December 4, 2020, 
Defendants filed Cross Motions for Summary Judgment.  On January 20, 2020, this Court heard oral argument on Plaintiff’s Motion 
for Summary Judgment and Defendants’ Cross Motions for Summary Judgment.  For the reasons set forth herein, this Court grants 
Plaintiff’s Motion for Summary Judgment and denies Defendants’ Cross Motions for Summary Judgment. 

III. The Contract Provisions 
Plaintiff’s and Defendants’ dispute involves the following provisions regarding coverage under the insurance contract. 

Business Income 
a. Business Income means: 

(1) Net Income (Net profit or Loss before Income taxes) that would have been earned or incurred, including  
a. “Rental Value;” and 
b. “Maintenance Fees,” if you are a condominium association; and 

(2) Continuing normal operating expenses incurred, including payroll, subject to 90 day limitation if indicated 
 on the Declaration page. 

b. We will pay for the actual loss of Business Income you sustain due to the necessary “suspension” of your “operations” 
during the “period of restoration.”  The “suspension” must be caused by direct physical loss of or damage to property  
at the described premises.  The loss or damage must be caused by or result from a Covered Cause of Loss.  

Extra Expense 
a. Extra Expense means reasonable and necessary expenses you incur during the “period of restoration” that you would 

not have incurred if there had been no direct physical loss of or damage to property caused by or resulting from a Covered 
Cause of Loss.4 

b. We will pay Extra Expense (other than the expense to repair or replace property) to: 
(1) Avoid or minimize the “suspension” of business and to continue “operations” at the described premises 
or at replacement premises or temporary locations, including relocation expenses and costs to equip and 
operate the replacement premises or temporary locations; or 



page 124 volume 169  no.  14

(2) Minimize the “suspension” of business if you cannot continue “operations.” 
c. We will also pay Extra Expense (including Expediting Expenses) to repair or replace the property, but only to the extent 

it reduces the amount of loss that otherwise would have been payable under Paragraph 1.  Business Income above. 

Plaintiff’s Complaint, at 58-59, Exhibit B (emphasis added). 
 

Civil Authority 
1. When the Declarations show that you have coverage for Business Income and Extra Expense, you may extend that 
insurance to apply to the actual loss of Business Income you sustain and reasonable and necessary Extra Expense you 
incur caused by an action of civil authority that prohibits access to the described premises.  The civil authority action 
must be due to direct physical loss of or damage to property at locations, other than described premises, caused by or 
resulting from a Covered Cause of Loss. 

Id. at 84 (emphasis added). 

Plaintiff’s and Defendants’ dispute also involves the following provisions regarding exclusions from coverage under the insur-
ance contract: 

Exclusions 
We will not pay for loss or damage caused directly or indirectly by any of the following.  Such loss or damage is excluded regard-

less of any other cause or event that contributes concurrently or in any sequence to the loss. 

Ordinance or Law  
(1) The enforcement of any ordinance or law: 
      (a) Regulating the construction, use or repair of any property; or 
      (b) Requiring the tearing down of any property, including the cost of removing debris. 
 
(2) This exclusion applies whether the loss results from: 
      (a) An ordinance or law that is enforced even if the property has not been damaged; or 
     (b) The increased costs incurred to comply with an ordinance or law in the course of construction, repair, renovation, 

            remodeling or demolition or property, or removal of its debris, following a physical loss to that property. 
 
Contamination  

Contamination by other than “pollutants.”5 
 
Consequential Loss 

Delay, loss of use or loss of market. 
 
Acts or Decisions 

Acts or Decisions, including the failure to act or decide, of any person, group, organization or governmental body. 
 

Id. at 38-42 (emphasis added). 
 
Fungi, Wet Rot, Dry Rot and Microbes6 
 

Id. at 118-19 (emphasis added). 
 

IV. Standard of Review 
It is well-settled that, after the relevant pleadings are closed, a party may move for summary judgment, in whole or in part, as 

a matter of law. Pa. R.C.P. 1035.2.  Summary judgment “may be entered only where the record demonstrates that there are no gen-
uine issues of material fact, and it is apparent that the moving party is entitled to judgment as a matter of law.” City of Philadelphia 
v. Cumberland County Bd. of Assessment Appeals, 81 A.3d 24, 44 (Pa. 2013).  Furthermore, appellate courts will only reverse a 
trial court’s order granting summary judgment where it is “established that the court committed an error of law or abused its 
discretion.” Siciliano v. Mueller, 149 A.3d 863, 864 (Pa. Super. 2016). 

The interpretation of an insurance contract is a matter of law, which may be decided by this Court on summary judgment.  
Wagner. V. Erie Insurance Company, 801 A.2d 1226, 1231 (Pa. Super. 2002).  When interpreting an insurance contract, this Court 
aims to effectuate the intent of the parties as manifested by the language of the written instrument.  American and Foreign 
Insurance Company v. Jerry’s Sport Center, 2 A.3d 526, 540 (Pa. 2010).  When reviewing the language of the contract, words of 
common usage are read with their ordinary meaning, and this Court may utilize dictionary definitions to inform its understanding.  
Wagner, 801 A.2d at 1231; see also AAA Mid-Atlantic Insurance Company v. Ryan, 84 A.3d 626, 633-34 (Pa. 2014).  If the terms of 
the contract are clear, this Court must give effect to the language.  Madison Construction Company v. Harleysville Mutual 
Insurance Company, 735 A.2d 100, 106 (Pa. 1999).  However, if the contractual terms are subject to more than one reasonable inter-
pretation, this Court must find that the contract is ambiguous.  Id.  “[W]hen a provision of a[n insurance contract] is ambiguous, 
the [contract] provision is to be construed in favor of the [the insured] and against the insurer, as the insurer drafted the policy 
and selected the language which was used therein.”  Kurach v. Truck Insurance Exchange, 235 A.3d 1106, 1116 (Pa. 2020). 

V. Discussion 
     a. Coverage Provisions 
Plaintiff bears the initial burden to reasonably demonstrate that a claim falls within the policy’s coverage provisions.  State 

Farm Cas. Co. v. Estates of Mehlman, 589 F.3d 105, 111 (3d Cir. 2009) (applying Pennsylvania law).  Then, provided that Plaintiff 
satisfies its initial burden, Defendants bear “the burden of proving the applicability of any exclusions or limitations on coverage.”  
Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440, 1446 (3d Cir. 1996) (applying Pennsylvania law).  In order to prevail, 
Defendants must demonstrate that the language of the insurance contract regarding exclusions is “clear and unambiguous: other-
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wise, the provision will be construed in favor of the insured.”  Fayette County Housing Authority v. Housing and Redevelopment 
Ins. Exchange, 771 A.2d 11, 13 (Pa. Super. 2001).  

First, this Court will address whether Plaintiff is entitled to coverage under the Business Income and Extra Expense provisions 
of the insurance contract for losses Plaintiff sustained in relation to the public health crises and the spread of the COVID-19 virus.  
With regard to Business Income and Extra Expense coverage, the insurance contract provides that: 

a. Business Income means: (1) [n]et income (Net Profit or Loss before Income taxes) that would have been earned or 
incurred . . . and (2) [c]ontinuing normal operating expenses incurred, including payroll, subject to 90 day limitation if 
indicated on the Declaration page. 

b. [the insurer] will pay for the actual loss of Business Income you [the insured] sustain due to the necessary “suspen-
sion” of your “operations” during the “period of restoration.”  The “suspension” must be caused by direct physical loss 
of or damage to property at the described premises.  The loss or damage must be caused by or result from a Covered 
Cause of Loss. 

Plaintiff’s Complaint, at 58, Exhibit B.  

* * * * * 

a. Extra Expense means reasonable and necessary expenses you [the insured] incur during the “period of restoration” 
that you would not have incurred if there had been no direct physical loss of or damage to property caused by or result-
ing from a Covered Cause of Loss. 

b. [the insurer] will pay Extra Expense (other than to repair or replace property) to: (1) [a]void or minimize the 
“suspension” of business and to continue “operations” at the described premises or at replacement premises or 
temporary locations, including relocation expenses and costs to equip and operate the replacement premises or 
temporary locations; or (2) [m]inimize the “suspension” of business if you cannot continue “operations.” 

c. [the insurer] will also pay any Extra Expense (including Expediting Expenses) to repair or replace property, but only 
to the extent it reduces the amount of loss that otherwise would have been payable under [the above Business Income 
provision]. 

Id. at 59, Exhibit B.   

The insurance contract defines “suspension” as the “partial or complete cessation of your [the insured’s] business activities; or 
. . . that a part or all of the described premises is rendered untenantable,” and “operations” means “the type of your [the insured’s] 
business activities occurring at the described premises and tenantability of the described premises.”  Id. at 53-55, Exhibit B.  The 
insurance contract defines “period of restoration” as: 

the period of time that: [b]egins with the date of direct physical loss or damage caused by or resulting from any Covered 
Cause of Loss at the described premises; and . . . [e]nds on the earlier of: (1) [t]he date when the property at the described 
premises should be repaired, rebuilt or replaced with reasonable speed and similar quality; or (2) [t]he date when busi-
ness is resumed at a new permanent location. 

Id. at 53, Exhibit B.  Additionally, “Covered Cause of Loss” is defined as “RISK OF DIRECT PHYSICAL LOSS unless the loss is: 
a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded by other provision of this 
Policy.”  Id. at 37, Exhibit B. 

In order to state a reasonable claim for coverage under the Business Income and Extra Expense provisions of the insurance 
contract, Plaintiff must show that it suffered “direct physical loss of or damage to” its property.  The interpretation of the phrase 
“direct physical loss of or damage to property” is the key point of the parties’ dispute.7  Defendants contend that “direct physical 
loss of or damage to property” requires some physical altercation of or demonstrable harm to Plaintiff’s property.  Plaintiff con-
tends that the “direct physical loss of . . . property” is not limited to physical altercation of or damage to Plaintiff’s property but 
includes the loss of use of Plaintiff’s property.  Plaintiff further asserts that, because its interpretation is reasonable, this Court 
must find in Plaintiff’s favor. 

The insurance contract does not define the phrase “direct physical loss of or damage to property.”  As previously noted, 
Pennsylvania courts construe words of common usage in their “natural, plain, and ordinary sense . . . and [Pennsylvania courts] 
may inform [their] understanding of these terms by considering their dictionary definitions.”  Madison Construction Company, 735 
A.2d at 108.  Four words in particular are germane to the determination of this threshold issue:  “direct,” “physical,” “loss,” and 
“damage.”  “Direct” is defined as “proceeding from one point to another in time or space without deviation or interruption . . . 
[and/or] characterized by close logical, causal, or consequential relationship . . . .”8   “Physical” is defined as “of or relating to nat-
ural science . . . having a material existence . . . [and/or] perceptible especially through the senses and subject to the laws of nature 
. . . .”9  “Loss” is defined as “DESTRUCTION, RUIN . . . [and/or] the act of losing possession [and/or] DEPRIVATION . . . .”10 
“Damage” is defined as “loss or harm resulting from injury to person, property, or reputation . . . .”11 

Before analyzing the definitions of each of the above terms to determine whether Plaintiff’s interpretation is reasonable, it is 
important to note that the terms, in addition to their ordinary, dictionary definitions, must be considered in the context of the 
insurance contract and the specific facts of this case.  See Madison Construction Company, 735 A.2d at 106 (clarifying that issues 
of contract interpretation are not resolved in a vacuum).  While some courts have interpreted “direct physical loss of or damage 
to property” as requiring some form of physical altercation and/or harm to property in order for the insured to be entitled to cov-
erage, this Court reasonably determined that any such interpretation improperly conflates “direct physical loss of” with “direct 
physical . . . damage to” and ignores the fact that these two phrases are separated in the contract by the disjunctive “or.”   It is 
axiomatic that courts must “not treat the words in the [contract] as mere surplusage . . . [and] if at all possible, [this Court must] 
construe the [contract] in a manner that gives effect to all of the [contract’s] language.”  Indalex Inc. v. Nation Union Fire Ins. 
Co. Pittsburgh, PA, 83 A.3d 418, 420-21 (Pa. Super. 2013).  Based upon this vital principle of contract interpretation, this Court 
concluded that, due to the presence of the disjunctive “or,” whatever “direct physical loss of” means, it must mean something 
different than “direct physical . . . damage to.”    
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In order to determine what the phrase “direct physical loss of . . . property” reasonably means, this Court looked to the ordi-
nary, dictionary definitions of the terms “direct,” “physical,” “loss,” and “damage.”  This Court began its analysis with the terms 
“damage” and “loss,” as these terms are the crux of the disputed language.  As noted above, “damage” is defined as “loss or harm 
resulting from injury to person, property, or reputation . . . ,”13  and “loss” is defined as “DESTRUCTION, RUIN . . . [and/or] the 
act of losing possession [and/or] DEPRIVATION . . . .”14 

Based upon the above-provided definitions, it is clear that “damage” and “loss,” in certain contexts, tend to overlap.  This is 
evident because the definition of “damage” includes the term “loss,” and at least one definition of “loss” includes the terms 
“destruction” and “ruin,” both of which indicate some form of damage.  However, as noted above, in the context of this insurance 
contract, the concepts of “loss” and “damage” are separated by the disjunctive “or,” and, therefore, the terms must mean some-
thing different from each other.  Accordingly, in this instance, the most reasonable definition of “loss” is one that focuses on the 
act of losing possession and/or deprivation of property instead of one that encompasses various forms of damage to property, i.e., 
destruction and ruin.  Applying this definition gives the term “loss” meaning that is different from the term “damage.”  
Specifically, whereas the meaning of the term “damage” encompasses all forms of harm to Plaintiff’s property (complete or 
partial), this Court concluded that the meaning of the term “loss” reasonably encompasses the act of losing possession [and/or] 
deprivation, which includes the loss of use of property absent any harm to property.  

In reaching its conclusion, this Court also considered the meaning and impact of the terms “direct” and “physical.”  Ultimately, 
this Court determined that the ordinary, dictionary definitions of the terms “direct” and “physical” are consistent with the above 
interpretation of the term “loss.”  As noted previously, “direct” is defined as “proceeding from one point to another in time or space 
without deviation or interruption . . . [and/or] characterized by close logical, causal, or consequential relationship . . . ,”15  and  
“physical” is defined as “of or relating to natural science . . . having a material existence . . . [and/or] perceptible especially through 
the senses and subject to the laws of nature . . . .”16  Based upon these definitions it is certainly reasonable to conclude that Plaintiff 
could suffer “direct” and “physical” loss of use of its property absent any harm to property.   

Here, Plaintiff’s loss of use of its property was both “direct” and “physical.”  The spread of COVID-19, and a desired limitation 
of the same, had a close logical, causal, and/or consequential relationship to the ways in which Plaintiff materially utilized its prop-
erty and physical space.  See February 22, 2021 Court Order of the United States District Court, N.D. Illinois, Eastern Division case 
In re: Society Insurance Co. COVID-19 Business Interruption Protection Insurance Litigation, Civil Case No. 1:20-CV-05965 at 21 
(stating that government shutdown orders and COVID-19 directly impacted the way businesses used physical space) (emphasis 
added).  Indeed, the spread of COVID-19 and social distancing measures (with or without the Governor’s orders) caused Plaintiff, 
and many other businesses, to physically limit the use of property and the number of people that could inhabit physical buildings 
at any given time.  Thus, thehe spread of COVID-19 did not, as Defendant’s contend, merely impose economic limitations.  Any 
economic losses were secondary to the businesses’ physical losses.   

While Defendants are of course correct to point out that the terms “direct” and “physical” modify the terms “loss” and 
“damage,” this does not somehow necessarily mean that the entire phrase “direct physical loss of or damage to property” 
requires actual harm to Plaintiff’s property in every instance.  Any argument that the terms “direct” and “physical,” when 
combined, presuppose that any request for coverage must stem from some actual impact and harm to Plaintiff’s property 
suffers from the same flaw noted in this Court’s above discussion regarding the difference between the terms “loss” and 
“damage:” such interpretations fail to give effect to all of the insurance contract’s terms and, again, render the phrase “ 
direct physical loss of” duplicative of the phrase “direct physical . . . damage to.” 

Defendants also contend that the insurance contract’s definition for “period of restoration” suggests that the contract 
expressly contemplates and necessitates the existence of actual tangible damage in order for Plaintiff’s to be entitled to Business 
Income and Extra Expense coverage.  The insurance contract states that the insurer “will pay for the actual loss of Business 
Income [the insured] sustain[s] due to the necessary “suspension” of . . . “operations” during the “period of restoration.”  Plaintiff’s 
Complaint at 58, Exhibit B.  The “period of restoration” begins at the time the direct physical loss of or damage to property occurs 
and ends on the date when the premises “should be repaired, rebuilt, or replaced with reasonable speed and similar quality . . . or 
. . . when the business is resumed at a new location.” Id. at 53, Exhibit B.  Specifically, Defendants argue that, without actual tan-
gible damage, there is no period of restoration because there is no need for the property to be repaired, rebuilt, or replaced, and 
Plaintiff has no plans to resume the business at a new location.   

Although this Court agrees with Defendants on the general principle that the insurance contract’s provisions must be read as a 
whole so that all of its parts fit together, this Court is not persuaded that the definition for “period of restoration” is inherently 
inconsistent with an interpretation of “direct physical loss of . . . property” that encompasses Plaintiff’s loss of use of its property 
in the absence of damage.  Indeed, the threat of COVID-19 has necessitated many physical changes to business properties across 
the Commonwealth.  Such changes include, but are not limited to, the installation of partitions, additional handwashing/sanitiza-
tion stations, and the installations or renovation of ventilation systems.  These changes would undoubtably constitute “repairs” or 
“rebuilding” of property.  See February 22, 2021 Court Order of the United States District Court, N.D. Illinois, Eastern Division 
case In re: Society Insurance Co. COVID-19 Business Interruption Protection Insurance Litigation, Civil Case No. 1:20-CV-05965 
at 23 (stating that the installation of partitions and particular ventilations systems constitute “repairs” consistent with the period 
of restoration).  Additionally, in order to “replace” or “rebuild” unused space due to social distancing protocols, businesses might 
choose to buildout new spaces, move to larger spaces, or rearrange existing spaces in order to increase the amount of business they 
can safely handle during these difficult times.   

Whether or not Plaintiff in the instant matter actually undertook such changes, or resumed its business at a new location, is of 
no moment.  The “period of restoration” does not require repairs, rebuilding, replacement, or relocation of Plaintiff’s property in 
order for Plaintiff to be entitled to coverage.  The “period of restoration” merely imposes a time limit on available coverage, which 
ends whenever such measures, if undertaken, would have been completed with reasonable speed and similar quality.  To put this 
another way, the “period of restoration” ends when Plaintiff’s business is once again operating at normal capacity, or reasonably 
could be operating at normal capacity.  The “period of restoration” does not somehow redefine or place further substantive limits 
on types of available coverage.  Defendants cannot avoid providing coverage that is otherwise available simply because the end 
point with regard to the “period of restoration” may be, at times, slightly more difficult to pinpoint in the context of the COVID-19 
pandemic.   

As this Court determined that it is, at the very least, reasonable to interpret the phrase “direct physical loss of . . . property” to 
encompass the loss of use of Plaintiff’s property due to the spread of COVID-19 absent any actual damage to property, Plaintiff 
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reasonably established a right to coverage under the Business Income and Extra Expense provisions of the insurance contract.17 
Second, this Court will address whether Plaintiff is entitled to coverage under the Civil Authority provision of the insurance 

contract for losses Plaintiff sustained in relation to the Governor’s orders, which were issued to help mitigate the spread of the 
COVID-19 virus.  With regard to Civil Authority coverage, the insurance contract provides that: 

1. When the Declarations show that [the insured has] coverage for Business Income and Extra Expense, [the insured] 
may extend that insurance to apply to the actual loss of Business Income [the insured] sustain[s] and reasonable and 
necessary Extra Expense [the insured] incur[s] caused by an action of civil authority that prohibits access to the 
described premises.  The civil authority action must be due to direct physical loss of or damage to property at locations, 
other than described premises, caused by or resulting from a Covered Cause of Loss. 

Plaintiff’s Complaint at 84, Exhibit B (emphasis added). 

Thus, in order to state a reasonable claim of coverage under the Civil Authority provision of the insurance contract, Plaintiff 
must reasonably demonstrate both of the following: [1] there was “direct physical loss of or damage to property” other than 
Plaintiff’s property; and [2] the “direct physical loss of or damage to property” other than Plaintiff’s property caused civil author-
ities to take action(s) that prohibited access to Plaintiff’s property.   

Defendants contend that Plaintiff is not entitled to coverage under the Civil Authority provision of the contract because the 
Governor’s orders did not completely prohibit Plaintiff from accessing its property.  According to Defendants, although the 
Governor’s orders closed Plaintiff’s property to the majority of the general public, Plaintiff is nonetheless precluded from cover-
age under the Civil Authority provision of the insurance contract because Plaintiff and Plaintiff’s employees were still able to 
access Plaintiff’s property in order to conduct emergency procedures.  Defendants also argue, just as they did with regard to the 
Business Income and Extra Expense coverage provisions, that any actions taken by civil authorities in response to COVID-19 were 
not caused by “direct physical loss of or damage to” property at any location.  In contrast, Plaintiff contends that, because the 
Governor’s orders prohibited Plaintiff from operating its business except in cases of emergency, and because the Governor’s 
orders directed citizens of the Commonwealth to stay at home, the Governor’s orders effectively prohibited meaningful access to 
Plaintiff’s property.  Additionally, Plaintiff argues that COVID-19 caused “direct physical loss of or damage to” property across 
the Commonwealth just as it did with regard to Plaintiff’s property.   

As to whether the spread of the COVID-19 virus caused “direct physical loss of or damage to” property, the same analysis that 
this Court applied with regard to Plaintiff’s property also applies to other property as well.  Even absent any damage to property, 
the spread of COVID-19 has resulted in a serious public health crisis, which has directly and physically caused the loss of use of 
property all across the Commonwealth.  Again, this is evident because COVID-19 and the related social distancing measures (with 
and without government orders) directly forced businesses everywhere to physically limit the use of property and the number of 
people that could inhabit physical buildings at any given time in a safe and responsible manner.  This Court’s conclusion that other 
property was impacted by COVID-19 is supported by the Supreme Court of Pennsylvania.  In Friends of Danny DeVito v. Wolf, 227 
A.3d 872, 890 (Pa. 2020), our Supreme Court clarified that the COVID-19 virus qualifies as a natural disaster, and, given the nature 
of the manner in which COVID-19 spreads,  Governor Wolf “had the authority under the Emergency Code to declare the entirety 
of the Commonwealth a disaster area.”18 

With regard to whether “an action of civil authority . . . prohibit[ed] access” to Plaintiff’s property, this Court determined that 
the phrase “prohibits access” may reasonably be interpreted to encompass the instant situation.  The term “prohibit” is defined as 
“to forbid by authority [and/or] to prevent from doing something . . . .”19  Here, the Governor’s emergency orders did exactly that.  
The Governor’s orders directed individuals to stay home and required businesses to essentially close their doors absent emergen-
cies and/or the need to conduct life sustaining operations.  Although Plaintiff’s business (a dental practice) was technically per-
mitted to remain open to conduct certain limited emergency procedures, this does not change the fact that an action of civil author-
ity effectively prevented, or forbade by authority, citizens of the Commonwealth from accessing Plaintiff’s business in any 
meaningful way for normal, non-emergency procedures; procedures that likely yeild a significant portion of Plaintiff’s business 
income.   

This Court is not persuaded by Defendant’s argument that, in order to be entitled to Civil Authority coverage, the action of civil 
authority must be a complete and total prohibition of all access to Plaintiff’s property by any person for any reason.  If this Court 
were to accept Defendant’s cramped interpretation of the phrase “prohibits access,” it would result in businesses being precluded 
from coverage in nearly every instance where an action of civil authority effectively closes the business to the vast majority of the 
general public, but does not necessarily preclude employees, or certain other individuals, from entering the premises to clean, 
maintain the building, obtain important documents, or to perform other similar functions, which, while important, remain 
secondary to the activities that actually generate business income.   

Once again this Court notes the importance of reading the insurance contract’s provisions as a whole so that all of its parts fit 
together.  In so doing, this Court recognizes that the insurance contract provisions at issue are generally designed to provide busi-
ness owners with coverage for lost busines income in the event that their business’ operations are suspended.  Accordingly, this 
Court’s primary focus when interpreting the phrase “prohibits access,” at least in the context of this insurance contract, is the 
extent to which the action of civil authority prevented the insured from accessing its premises in a manner that would normally 
produce actual and regular business income.  Given this understanding of the insurance contract, the fact that some employees, 
and even some limited number of patients, were still permitted to go to Plaintiff’s property for emergency procedures does not nec-
essarily mean that Plaintiff is altogether precluded from coverage under the Civil Authority provision.  The contract merely 
requires that “an action of civil authority . . . prohibits access to” Plaintiff’s property.  It does not clearly and unambiguously state 
that any such prohibition must completely and totally bar all persons from any form of access to Plaintiff’s property whatsoever. 

As this Court determined that Plaintiff provided a reasonable interpretation that: [1] there was “direct physical loss of or 
damage to property” other than Plaintiff’s property; and [2] the “direct physical loss of or damage to property” other than 
Plaintiff’s property caused civil authorities to take action(s) that prohibited access to Plaintiff’s property, this Court concluded that 
Plaintiff established a right to coverage under the Civil Authority provision of the contract.  

b. Exclusions 
Having determined that Plaintiff provided reasonable interpretations demonstrating that there is coverage under the Business 

Income, Extra Expense, and Civil Authority provisions of the insurance contract, this Court turns to the question of whether 
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Defendants demonstrated “the applicability of any exclusions or limitations on coverage.”  Koppers Co., 98 F.3d at 1446 (applying 
Pennsylvania law).  As discussed previously, in order to prevail, Defendants must show that the language of the insurance contract 
regarding exclusions is “clear and unambiguous: otherwise, the provision will be construed in favor of the insured.”  Fayette 
County Housing Authority, 771 A.2d at 13. 

This Court starts by addressing the exclusion for Contamination.  With regard to this exclusion, the insurance contract provides 
that “[the insurer] will not pay for loss or damage caused directly or indirectly by any of the following . . . [c]ontamination by other 
than “pollutants.”  Plaintiff’s Complaint at 41, Exhibit B.  Because the insurance contract does not define the term contamination, 
this Court looks to the word’s natural, plain, and ordinary meaning, and informs its understanding of this term by considering its 
dictionary definition.  Madison Construction Company, 735 A.2d at 108.   

Merriam-Webster defines contamination as “the process of contaminating [and/or] the state of being contaminated.”20 

Additionally, in Raybestos-Manhattan, Inc. v. Industrial Risk Insurers, 433 A.2d 906, 907 (Pa. Super. 1981), the Superior Court of 
Pennsylvania clarified that:  

Contamination connotes a condition of impurity resulting from mixture or contact with a foreign substance . . . [and] the 
word contaminate is defined as . . . to render unfit for use by the introduction of unwholesome or undesirable elements 
. . . Contaminate implies an action by something external to an object which by entering into or coming in contact with 
the object destroys its purity. 

This Court recognizes that the above-described common and ordinary definitions of the terms contamination and contaminate 
are considerably broad.  However, in determining whether the contamination exclusion applies clearly and unambiguously to the 
loss of use of property due to social distancing measures designed to prevent the spread of COVID-19, this Court acknowledges 
that the question is not whether the definition of contamination is so broad that virtually anything could come within its ambit.  
Madison Construction Co., 735 A.2d at 607.  Instead, this Court is “guided by the principle that ambiguity (or the lack thereof) is 
to be determined by reference to a particular set of facts.”  Id.   

Based upon the above dictionary definitions, the contamination exclusion only applies, in the broadest sense, when something 
external comes into contact with an object, i.e., property, and destroys the object’s purity.  Accordingly, if the specific cause of the 
loss of use of property was COVID-19 contacting objects, and destroying the objects’ purity, then the insurance contract’s con-
tamination exclusion might prevent coverage.  However, based upon the particular facts of this case, and considering the primary 
means by which COVID-19 spreads, the cause for the loss of use of property was not the contamination of property.  Rather, the 
cause of the loss of use of property was the risk of person-to-person transmission of COVID-19, which necessitated social distanc-
ing measures and fundamentally changed the way businesses utilized physical space (property).   

The Supreme Court’s recent decision in Friends of Danny DeVito supports the above conclusion.  In rejecting the argument that 
actual contamination of specific property was necessary in order to justify Governor Wolf’s orders restricting business operations 
throughout the Commonwealth, the Supreme Court of Pennsylvania elucidated that arguments regarding the dangers of COVID-
19 contaminating property misunderstand the primary means by which COVID-19 spreads.  Id. at 892.  Specifically, the Supreme 
Court of Pennsylvania clarified that “COVID-19 does not spread because the virus is at a particular location . . . [i]nstead it spreads 
because of person-to-person contact, as it has an incubation period of up to fourteen days and that one in four carriers are asymp-
tomatic.  Id. (emphasis in original). 

Although it is contested whether COVID-19 can live on the surfaces of property for some period of time, and while this might 
be one way by which individuals contract COVID-19, it is not the primary means nor is it the only means by which COVID-19 
spreads.  Id.  Indeed, with or without actual COVID-19 contamination at any given property in the Commonwealth, businesses suf-
fered the loss of use of property due to the risk of person-to-person COVID-19 transmission.  Thus, the risk of person-to-person 
transmission of COVID-19, and the social distancing measures necessary to mitigate the spread of the COVID-19, together consti-
tute a cause that is both separate and distinct from any possible or actual contamination of property.   

It is important to note that, although the contamination exclusion might, at times, cover viruses when viruses actually contam-
inate property, the contamination exclusion does not altogether exclude loss of use of property caused by viruses in any manner 
whatsoever.  If Defendants wanted to exclude coverage for any loss caused by viruses in any manner whatsoever, Defendants could 
have easily included such a provision clearly and unambiguously in the contract.  However, Defendants did not include a virus 
exclusion. 

In sum, because it is reasonable to conclude that the loss of use of property due to the risk of person-to person transmission 
of COVID-19 is not clearly and unambiguously encompassed by the contamination exclusion, Defendants failed to show that the 
contamination exclusion prevents coverage in this instance.21 

Next, this Court will address the exclusion for Fungi, Wet Rot, Dry Rot and Microbes.  With regard to this exclusion, the 
insurance contract provides that the insurer will not pay for loss or damage caused directly or indirectly by the “[p]res-
ence, growth, proliferation, spread or any activity of fungi, wet or dry rot, or microbes.”  Plaintiff’s Complaint at 118, 
Exhibit B.  The insurance contract provides the following definition for the term “Microbes:” 

“Microbe(s)” means any non-fungal micro-organism or non-fungal, colony-form organism that causes infection or 
disease.  “Microbes” includes any spores, mycotoxins, odors, or any other substances, products, or by products 
produced by, or arising out of the current or past presence of “microbes.” 

Id. at 19, Exhibit B.   

Without any elaboration and explanation, Defendants contend that COVID-19 is excluded because viruses fall within the insur-
ance contract’s definition of the term “Microbe.”  This Court is, however, not persuaded that Defendants’ interpretation of the term 
“Microbe” is clear and unambiguous.   

Naturally, upon its initial review, the contract’s use of the word “Microbe” caused this Court to pause and generally wonder 
what is a “Microbe,” and more specifically with regard to this case, does a virus qualify as a “Microbe?”  Again, this begs the 
question: If Defendants wanted to exclude viruses, why not simply use the word virus explicitly in the insurance contract?  
Regardless, even assuming that a virus could technically be considered a “Microbe” in the most general sense of the word, this 
Court recognizes that, in this instance, it is of course not the general sense of the term “Microbe” that is controlling.  Rather, 
because the insurance contract provides a specific definition of the term “Microbe,” it is this definition that necessarily dictates 
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what a “Microbe” is, and whether viruses fall within the ambit of the contract’s “Microbe” exclusion.   
Upon reading the insurance contract’s definition of the term “Microbe,” this Court determined that, in order to fall within the 

“Microbe” exclusion, COVID-19 must qualify as a “micro-organism” and/or an “organism.”  Because the contract does not define 
the terms “micro-organism” or “organism,” this Court looked to the words’ natural, plain, and ordinary meaning, and informed its 
understanding of these terms by considering their dictionary definitions.  Madison Construction Company, 735 A.2d at 108.   

Merriam-Webster defines “microorganism” as “an organism (such as a bacterium or protozoan) of microscopic or ultramicro-
scopic size.”22  Merriam-Webster defines “organism” in relevant part as “an individual constituted to carry on the activities of life 
by means of parts or organs more or less separate in function but mutually dependent [and/or] a living being.”23 

In contrast, Merriam-Webster defines a virus as “any large group of submicroscopic infectious agents that are usually regarded 
as nonliving extremely complex molecules . . . that are capable of growth and multiplication only in living cells, and that cause 
various important diseases in humans, animals, and plants.”24  In fact, “outside a host viruses are dormant . . . [they] have none of 
the traditional trappings of life [and their] zombielike existence . . . makes them easy to catch and hard to kill.”25 

Based upon the ordinary, dictionary definitions of the terms “microorganism,” “organism,” and “virus,” this Court concluded 
that: [1] the term “Microbe” generally includes things that carry on the activities of life, i.e., things that are alive; and [2] a virus 
is generally regarded as something that is non-living, and is capable of growth and multiplication only when it attaches to, or gets 
inside of, other living host cells.  Accordingly, given the insurance contract’s specific definition of the term “Microbe,” it 
is reasonable to conclude that the “Microbe” exclusion does not actually encompass viruses, as viruses are generally not 
considered living things.  Consequently, this Court determined that Defendants failed to demonstrate that the exclusion 
for Fungi, Wet Rot, Dry Rot and Microbes clearly and unambiguously prevents coverage. 

In reaching these conclusions, this Court of law does not masquerade as an expert in the complex intricacies of science, nor 
does it presume to wholly realize the subtle considerations by which trained scientists define and classify things in the natural 
world.  This Court acknowledges that, in certain contexts, the terms “microorganism” and/or “organism” might refer to things that 
are not traditionally considered living entities.26  This Court also understands that there are some in the scientific community who 
might classify viruses as a kind of semi-living, zombie-like thing.27  However, this Court need not wade into the mire of such sophis-
ticated considerations.  The question before this Court on summary judgment is not so complicated.  The question is simply 
whether the insurance contract provisions at issue are subject to more than one reasonable interpretation.  If the contract’s terms 
are subject to more than one reasonable interpretation, they are ambiguous, and Pennsylvania law directs this Court to find in 
favor of the insured.  Again, this Court may inform its understanding of the contract’s terms using ordinary, dictionary definitions.  
See Madison Construction Company, 735 A.2d at 108.  Based upon the above definitions, this Court determined that it is reason-
able to interpret the “Microbe” exclusion as applying only to living microscopic things such as bacterium, and not non-living 
viruses.28 

Next, this Court will address the exclusion for Consequential Loss.  With regard to this exclusion, the insurance contract pro-
vides that the insurer will not pay for loss or damage caused directly or indirectly by “[d]elay, loss of use or loss of market.”  
Plaintiff’s Complaint at 41, Exhibit B.  Defendants argue that even if Plaintiff had shown a basis for coverage under the insurance 
contract, this exclusion clearly and unambiguously excludes coverage. 

The problem with this exclusion is not so much that it is unclear or ambiguous.  Rather, the problem is that, based upon a plain 
reading of the Consequential Loss exclusion, this exclusion would vitiate Business Income, Extra Expense, and Civil Authority cov-
erage in their entirety.  See January 19, 2021 Court Order of the United States District Court, N.D. Ohio, Eastern Division case 
Henderson Road Restaurant Systems, Inc. v. Zurich American Insurance Company, Civil Case No. 1:20-cv-01239-DAP (holding 
that “the Loss of Use exclusion would vitiate the Loss of Business Income coverage”).  This evident because, even if this Court 
accepted Defendants’ more limited interpretation of the scope of coverage and the phrase “direct physical loss of or damage to 
property” to only include coverage in instances where Plaintiff’s property was physically altered or damaged, this exclusion would 
effectively eliminate coverage for any kind of loss and/or damage caused by any covered peril, which closes Plaintiff’s business 
while it is being repaired.  Id.  In other words, if this Court were to find the exclusion for Consequential Loss to be valid, this exclu-
sion would make all Business Income, Extra Expense, and Civil Authority coverage illusory.  See Heller v. Pennsylvania League 
of Cities and Municipalities, 32 A.3d 1213, 1228 (Pa. 2011) (holding that where an exclusionary provision of an insurance contract 
operates to foreclose the majority of expected claims, such a provision is void as it renders coverage illusory).  Because this Court 
must read the insurance contract in its entirety, and in a manner calculated to give the agreement its intended effect, this Court 
concludes that the exclusion for Consequential Loss does not prevent coverage. 

Finally, this Court will address the exclusions for Acts or Decisions and Ordinance or Law.  With regard to the exclusion for 
Acts or Decisions, the insurance contract provides that the insurer will not pay for loss or damage caused directly or indirectly by 
“Acts or Decisions, including the failure to act or decide, of any person, group, organization or governmental body.”  Plaintiff’s 
Complaint at 42, Exhibit B.  With regard to the exclusion for Ordinance or Law, the insurance contract provides that the insurer 
will not pay for loss or damage caused directly or indirectly by the following: 

(1) The enforcement of any ordinance or law: 
(a) Regulating the construction, use or repair of any property; or 
(b) Requiring the tearing down of any property, including the cost of removing debris. 

(2) This exclusion applies whether the loss results from: 
(a) An ordinance or law that is enforced even if the property has not been damaged; or 
(b) The increased costs incurred to comply with an ordinance or law in the course of construction, repair,  
renovation, remodeling or demolition or property, or removal of its debris, following a physical loss to that property. 

 
Defendants argue that coverage is precluded by both of the above exclusions because Plaintiff’s claim for “direct physical loss 

of or damage to property” is solely due to the Governor’s orders.  This, however, is not the case.  In its complaint, Plaintiff states 
that its claim for coverage is based upon losses and expenses Plaintiff suffered in relation to both “the COVID-19 pandemic and 
the actions of the government in response thereto.”  Plaintiff’s Complaint at 4 (emphasis added).  As this Court explained earlier 
in this memorandum, COVID-19 and the related social distancing measures (with and without government orders) directly forced 
businesses everywhere to physically limit the use of property and the number of people that could inhabit physical buildings at 
any given time.  The Governor’s orders only came into consideration in the context of Plaintiff’s claim for coverage under the Civil 
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Authority provision of the contract.29  Accordingly, Defendants failed to demonstrate that the exclusions for Acts or Decisions and 
Ordinance or Law preclude coverage. 

VI. Conclusion 
In Pennsylvania, “where there is doubt or uncertainty about the meaning of ambiguous language used in a policy of insurance, 

the policy must be construed in favor of the insured in order to not defeat the protection which [the insured] reasonably expected 
from the policy [the insured] purchased.”  Raybestos-Manhattan, Inc., 433 A.2d at 483.   This Court determined that Plaintiff’s 
interpretations of the Business Income, Extra Expense, and Civil Authority provisions of the insurance contract were, at the very 
least, reasonable.  Additionally, this Court concluded that Defendants failed to demonstrate that any of the insurance contract’s 
exclusions clearly and unambiguously prevent coverage.  Accordingly, because there are no genuine issues of material fact, 
Plaintiff’s Motion for Summary Judgment is GRANTED, and Defendants’ Cross Motions for Summary Judgement are DENIED. 

ORDER OF COURT 
And Now, this 22 day of March, 2021, upon consideration of Timothy A. Ungarean, DMD’s Motion for Summary Judgment, 

Valley Forge Insurance Company’s Cross Motion for Summary Judgment, and CNA’s Cross Motion for Summary Judgment, and 
the parties’ oral arguments thereto, it is hereby ORDER, ADJUDGED, and DECREED that Timothy A. Ungarean, DMD’s Motion 
for Summary Judgment is GRANTED, and Valley Forge Insurance Company’s and CNA’s Cross Motions for Summary Judgment 
are DENIED. 

BY THE COURT: 
/s/Ward, J. 

1 In their Cross Motions for Summary Judgment, both Valley Forge Insurance Company and CNA argue that CNA is not a proper 
party in this action.  This Court disagrees.  After Plaintiff filed its claim with Valley Forge Insurance Company, Plaintiff received 
a letter that Plaintiff is not entitled to coverage.  Plaintiff’s Complaint at 174, Exhibit C.  Importantly, the letter is written by a 
Mark Chancellor, who identifies himself as a Claims Representative with CNA.  In the letter, Mark Chancellor speaks on behalf of 
Valley Forge Insurance Company and specifically states that “[w]e have evaluated the claim under a CNA Connect Policy issued 
to Timothy A Ungarean by VFIC . . . Policy No. 6025183026 (the “Policy”).”  Id. at 175, Exhibit C (emphasis added).  Given that 
the initial denial letter came from a CNA Claims Representative, this Court determined that CNA is a proper party in this declara-
tory judgment action.  See Shared Communications Services of 1800-80 JFK Blvd. Inc. v. Bell Atlantic Properties Inc., 692 A.2d 
570, 573 (Pa. Super. 1997) (holding that “courts will disregard the corporate entity only in the limited circumstances when used to 
defeat public convenience, justify wrong, protect fraud or defend a crime”) (emphasis added). 
2 See Governor Tom Wolf, Order of the Governor of the Commonwealth of Pennsylvania for Individuals to Stay at Home, (April 1, 
2020), https://www.governor.pa.gov/wp-content/uploads/2020/04/20200401-GOV-Statewide-Stay-at-Home-Order.pdf.   
3 As of March 21, 2021, 843,135 citizens of Pennsylvania have contracted COVID-19 and 24,788 citizens have died.  See 
Pennsylvania Department of Health, COVID-19 Data for Pennsylvania, https://www.health.pa.gov/topics/disease/ 
coronavirus/Pages/Cases.aspx.  
4 The insurance contract defines “suspension” as the “partial or complete cessation of your [the insured’s] business activities; or  
. . . that a part or all of the described premises is rendered untenantable.”  Plaintiff’s Complaint at 55. The insurance contract 
defines “operations” as “the type of your [the insured’s] business activities occurring at the described premises and tenantability 
of the described premises.”  Plaintiff’s Complaint at 53.  The insurance contract defines “period of restoration” as: 

the period of time that: [b]egins with the date of direct physical loss or damage caused by or resulting from any Covered 
Cause of Loss at the described premises; and . . . [e]nds on the earlier of: (1) The date when the property at the described 
premises should be repaired, rebuilt or replaced with reasonable speed and similar quality; or (2) The date when busi-
ness is resumed at a new permanent location. 

Plaintiff’s Complaint at 53.  The insurance contract defines Covered Cause of Loss as “RISK OF DIRECT PHYSICAL LOSS unless 
the loss is: a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded by other pro-
vision of this Policy.  Plaintiff’s Complaint at 37. 
5 The insurance contract defines “pollutants” as “any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals, waste, and any unhealthful or hazardous building materials (including but not 
limited to asbestos and lead products or materials containing lead).  Waste includes materials to be recycled, reconditioned or 
reclaimed.”  Plaintiff’s Complaint at 54.  
6 “Microbe(s)” is specifically defined in the following manner: 

“Microbe(s)” means any non-fungal micro-organism or non-fungal, colony-form organism that causes infection or 
disease.  “Microbes” includes any spores, mycotoxins, odors, or any other substances, products, or by products produced 
by, or arising out of the current or past presence of “microbes.” 

Id. at 118-19 (emphasis added). 
7 The parties do not dispute whether Plaintiff’s business operations were at least partially suspended or interfered with due to 
COVID-19 and/or the government orders.  The parties mainly contend whether Plaintiff’s loss of use of its property entitles 
Plaintiff to coverage.  The dispositive question with regard to whether Plaintiff is entitled to coverage for Business Income and 
Extra Expense is whether Plaintiff suffered a “direct physical loss of or damage to” Plaintiff’s property.  To the extent the parties 
disagree as to the meaning of the “period of restoration,” and the potential impact of this phrase on the meaning of “direct physi-
cal loss of or damage to” Plaintiff’s property, this Court addresses this issue in the body of this memorandum, after this Court’s 
discussion of the phrase “direct physical loss of or damage to property.”   
8 Direct, Merriam-Webster, https://www.merriam-webster.com/dictionary/direct.   
9 Physical, Merriam-Webster, https://www.merriam-webster.com/dictionary/physical.   



july 2 ,  2021 page 131

10 Loss, Merriam-Webster, https://www.merriam-webster.com/dictionary/loss.   
11 Damage, Merriam Webster, https://www.merriam-webster.com/dictionary/damage.   
12 See Fayette County Housing Authority v. Housing and Redevelopment Ins. Exchange, 771 A.2d 11, 15 (Pa. Super. 2001) (explain-
ing that merely accepting the non-binding decisions of other courts “by the purely mechanical process of searching the nations 
courts for conflicting decisions” amounts to an abdication of this Court’s judicial role).   
13 Damage, Merriam Webster, https://www.merriam-webster.com/dictionary/damage. 
14 Loss, Merriam-Webster, https://www.merriam-webster.com/dictionary/loss.   
15 Direct, Merriam-Webster, https://www.merriam-webster.com/dictionary/direct. 
16 Physical, Merriam-Webster, https://www.merriam-webster.com/dictionary/physical.   
17 This Court is aware that the insurance contract provides that any “direct physical loss of or damage to property” must be caused 
by a Covered Cause of Loss.  However, Covered Cause of Loss is defined as “RISK OF DIRECT PHYSICAL LOSS unless the loss 
is: a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded by other provision of 
this Policy.”  Id. at 37, Exhibit B.  Admittedly, this Court was somewhat perplexed by this definition.  One would think that in 
defining Covered Causes of Loss the contract would state, either specifically or more generally, covered causes of loss, i.e. fire, 
tornado, hurricane, lightening, etc..  Here, the contract’s language instead turns back on itself and states that “direct physical 
loss of or damage to property” must be caused by “RISK OF DIRECT PHYSICAL LOSS unless the loss is . . . Excluded . . . .”  Given 
that this insurance contract is an “All Risk” insurance policy that is meant to cover any losses, damages, and expenses to the 
insured’s premises unless specifically excluded, this Court determined it is reasonable to interpret Covered Cause of Loss in a 
manner that does not further limit the scope of coverage beyond any instance that amounts to a “direct physical loss of or damage 
to property,” which is not otherwise excluded.  Accordingly, this Court determined that as long as the spread of COVID-19 caused 
“direct physical loss of or damage to property,” and does not fall within the ambit of one of the contract’s exclusions, it is reason-
able to interpret the contract as entitling Plaintiff to coverage.  This same analysis regarding the term Covered Cause of Loss 
applies equally in the context of the contract’s provision regarding Civil Authority coverage.  Thus, this Court need not address 
Covered Cause of Loss again separately. 
18 In its opinion upholding the Governor Wolf’s use of the Emergency Code to shutdown businesses throughout the Commonwealth, 
the Supreme Court of Pennsylvania explained that, as of April 8, 2020, confirmed cases of COVID-19 had been reported in every 
single county in the Commonwealth, and “any location where two or more people can congregate is within the disaster area.” 
Friends of Danny DeVito v. Wolf, 227 A.3d 872, 889-90 (Pa. 2020) (emphasis added).  The Supreme Court of Pennsylvania reached 
this conclusion because “[t]he virus spreads primarily through person-to-person contact, has an incubation period of up to four-
teen days, one in four carriers are asymptomatic, and the virus can live on surfaces for up to four days.”  Id. at 889 (emphasis 
added).   
19 Prohibit, Merriam-Webster, https://www.merriam-webster.com/dictionary/prohibit.   
20 Contamination, Merriam-Webster, https://www.merriam-webster.com/dictionary/contamination.   
21 While this Court’s above analysis is not dependent upon whether COVID-19 was in fact at Plaintiff’s premises, Defendants’ Cross 
Motions for Summary Judgment acknowledge that “Plaintiff neither alleged nor produced evidence that the virus was present at 
its dental offices . . . .”  Valley Forge Insurance Company ‘s Cross Motion for Summary Judgment at 10; see also CNA’s Cross 
Motion for Summary Judgment at 10.  This fact provides further support that the contamination exclusion does not prevent 
coverage in this instance.  Defendants cannot, at the same time, contend that the virus was not present at Plaintiff’s property and 
that the exclusion contamination exclusion applies. 
22 Microorganism, Merriam-Webster, https://www.merriam-webster.com/dictionary/microorganism.   
23 Organism, Merriam-Webster, https://www.merriam-webster.com/dictionary/organism (emphasis added).  
24 Virus, Merriam-Webster, https://www.merriam-webster.com/dictionary/virus (emphasis added).   
25 Sarah Kaplan et al., The coronavirus isn’t alive. That’s why it’s so hard to kill., The Washington Post, March 23, 2020 
https://www.washingtonpost.com/health/2020/03/23/coronavirus-isnt-alive-thats-why-its-so-hard-kill/.    
26 Merriam-Webster also defines “organism” in the most general sense as “a complex structure of interdependent and subordinate 
elements whose relations and properties are largely determined by their function in the whole.” Organism , Merriam-Webster, 
https://www.merriam-webster.com/dictionary/organism.  Merriam-Webster elaborates on this particular use of the word organ-
ism by providing the following quotation from Joseph Rossi: “the nation is not merely the sum of individual citizens at any given 
time, but it is a living organism, a mystical body . . . of which the individual is an ephemeral part.”  Id.  Based upon this quotation, 
and the context in which the terms “microorganism” and “organism” appear in the insurance contract, this Court concluded that 
more scientific definition is most relevant to this Court’s discussion.   
27 While there is some argument over whether viruses are living organisms, “[m]ost virologists consider them non-living, as they 
do not meet all the criteria of the generally accepted definition of life.”  What are microorganisms? Centre for Geobiology, 
University of Bergen, November 1, 2010 https://www.uib.no/en/geobio/56846/what-are-microorganisms.  
28 Bacterium is defined to include to following: 

any of a domain (Bacteria) . . . of chiefly round, spiral, or rod-shaped single-celled prokaryotic microorganisms that 
typically live in soil, water, organic matter, or the bodies of plants and animals, that make their own food especially from 
sunlight or are saprophytic or parasitic, are often motile by means of flagella, reproduce especially by binary fission, and 
include many important pathogens. 

Bacterium, Merriam-Webster, https://www.merriam-webster.com/dictionary/bacterium (emphasis added). 
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29 Certainly, the exclusions for Acts or Decisions and Ordinance or Law could not have been intended to exclude coverage under 
the Civil Authority provision of the contract, as this would make any extended coverage for the actions of Civil Authority illusory.  
See Heller v. Pennsylvania League of Cities and Municipalities, 32 A.3d 1213, 1228 (Pa. 2011) (holding that where an exclusionary 
provision of an insurance contract operates to foreclose expected claims, such a provision is void as it renders coverage illusory).   

BY THE COURT: 
/s/Ward, J. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Garland Pritchard 

Criminal Appeal—Suppression—Reasonable Suspicion—Traffic Stop—Tinted Windows 

Driver stopped due to tinted windows challenges officer’s reasonable suspicion to conduct the stop; court finds that officer’s 
testimony that he could not see inside vehicle is sufficient. 

No. CC 2019-13844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Driscoll, J.—March 25, 2021. 

MEMORANDUM RECONSIDERED AND ORDER REGARDING MOTION TO SUPRESS 
On March 10, 2021, I withdrew the order dated March 8, 2021, which had denied the defendant’s Motion to Suppress. 
The order was withdrawn in order that the entire matter could be reconsidered. 
The defendant has filed a Motion to Suppress evidence obtained from a field sobriety test and vehicle search.  The defendant 

bases the motion on his contention that the traffic stop of the defendant’s vehicle was unconstitutional under both the federal and 
state constitutions. 

The precise issue raised by the defendant is whether, at the time of the traffic stop, the trooper had “enough reasonable suspi-
cion to effectuate a traffic stop.” 

Tinted windows are very commonly seen on streets and highways, and sun screening appears in many variations.  When one 
window is sufficiently translucent to obstruct the view to the inside of the vehicle, the vehicle can be said to be in violation of 
Pa.C.S.A. Sec.4524 (e),  a summary offense subject to a $25 fine.  An officer’s observation even of only a few seconds, of  a tinted 
window, has frequently been held to be a reasonable basis to stop a vehicle and investigate the possible violation of Sec. 4524. 

Frequently, the initial encounter with the driver leads to suspicion or even probable cause to believe that more serious crimes 
are afoot such as possession of controlled substances or DUI, etc. 

The defendant herein contends that the trooper’s Sec. 4524 investigation was a pretext to the  obtaining of evidence of other 
crimes.  According to the trooper,  evidence of marijuana possession and DUI became apparent immediately upon the trooper’s 
person-to-person contact with the defendant, which was through the open window of the vehicle.  Thus, the traffic stop, the 
vehicle search and the DUI field sobriety test were all based on a suspected tinted window offense that was not even charged. 

The Commonwealth contends that the traffic stop was justified by the trooper’s observation  that the defendant’s vehicle’s 
tinted windows appeared to violate 75Pa. C.S.A. 4524 (e) (1), and that the license plate cover obscured the registration plate in 
violation of 75 Pa. C.S.A. 1332 (b) (3). 

THE EVIDENCE AND TESTIMONY 
On August 6, 2019, at just past 1PM, Trooper Elliot was stationary in the southbound direction of the Freeport Road as the defen-

dant passed by him.  The defendant was driving a black Chevy Impala, and, according of Trooper Elliot, “At this time I could not 
see inside the vehicle due to the very dark sun screen.”(S.T.6) The trooper then pulled from his parking spot and followed the 
defendant.  In his testimony, the trooper added, “Also, it is hard to read the registration plates because it had a tinted sunscreen 
registration cover over the top of the registration plates.” (S.T.6) 

The trooper’s dashboard camera became active as he followed the defendant.  Two observations as to the video: (1) Though 
there seems to be some visibility through the rear window, it seems darker than the windshield of traffic passing by, and (2) the 
registration plate appears readable from one-to-two car lengths.  However, the side windows are not visible on the video.1  

The trooper testified that the “tintmeter” (also called tintometer) showed only a 17% transparency, but this portion of his 
testimony is not deemed competent.2 

DISCUSSION 
The issue presented is whether the officer’s observation of 2-3 seconds can be said to be a reasonable basis to suspect a tinted 

window violation and justify this traffic stop.   
The officer need have only “reasonable suspicion” of a motor vehicle code violation in order to justify a traffic stop.  The 

reasonable suspicion standard requires that the Commonwealth demonstrate that the officer acted on specific, articulable facts.  
The Commonwealth need not prove that there was a traffic law violation, only that the officer has a reasonable basis of suspecting 
such. 

Generally, the appearance of a motor vehicle code violation is in itself objective, as in the case of a broken taillight or expired 
registration.  Cases under 75 Pa. C.S.A. 4524 (e (i) and 1332 (b) require somewhat of a subjective assessment by the officer.  The 
officer must determine whether his vision is obstructed by sunscreen (Sec. 4525) or a registration plate cover (Sec. 1332 (b). 

75 Pa. C.S.A. 4524 (1) provides that “no person shall drive any motor vehicle with any sun screening which does not permit a 
person to see or view the insides of the vehicle through the windshield, rear wing or side window of the vehicle.”  As noted by 
defendant’s counsel, there is no objective standard of window transparency set forth as a threshold.  Trooper Elliot did not provide 
post-arrest validation of his suspicion, but his testimony was credible,  Thus, the officer’s testimony that there was some degree 
of sunscreen and that he, in fact, could not see through the windows as the defendant drove by satisfies the reasonable suspicion 
standard as to (1) 75 Pa. C.S.A. section 4524(1).3   The “quantum of evidence required  is low in Sec. 4524 cases. 
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The suppression motion must be denied.    
An order is attached. 

ORDER DENYING SUPPRESSION MOTION 
And Now, March 25, 2021, the defendant’s motion to suppress is denied.      

BY THE COURT: 
/s/Driscoll, J. 

1 I watched the video carefully twice and find it too difficult to draw a conclusion as to the darkness of the window tint.  The rear 
window is not opaque, but the windows of passing vehicle seem to have more transparency, but sun glare on the defendant’s 
vehicle makes assessment of the window’s darkness difficult. The side windows are not shown on the video. 
2 The tintmeter testimony cannot be deemed competent, as no foundation was laid; moreover, during the entire process of the 
traffic stop no sunscreen testing appears. 
3 The only apparent reason for the existence of  Sec.4524 is to ensure that police can see inside a vehicle.  Though this section can 
be justified in the cause of police safety, it, by its very language provides a low bar for finding a “specific and articulable  basis for 
a traffic stop.  The thrust  of defendant’s objection to the lawfulness of this traffic stop is the “ quantum of  evidence,” which he 
deems to be so  lacking as to be a mere  pretext for further investigation.  One could reasonably argue that the intrusion upon the 
driver’s Fourth Amendment interests can hardly be justified by a traffic stop for tinted windows or registration plates; howev-
er, I can find no Pennsylvania  precedent for such a result.  Rather, traffic stops are sanctioned on a “reasonable suspicion” 
basis.  By describing the tinted window standard as “sun screening…which does not permit a person to see or view the inside 
of the vehicle…”, without any further requirement or element, the legislature has placed the articulable and reasonable basis” 
determinations in the eyes of the beholder.  
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Commonwealth of Pennsylvania v. 
Adriene Williams 

Criminal Appeal—PCRA—Homicide (3rd Degree)—Ineffective Assistance of Counsel—Sufficiency 

Circumstantial evidence supports third-degree murder conviction; there is no requirement of intent to kill in 3rd degree cases. 

No. CP-02-CR-9769-2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Mariani, J.—April 8, 2021. 

OPINION 
This is an appeal of Petitioner’s PCRA petition.  After a jury trial, Petitioner was found guilty of Third-Degree Murder, Abuse 

of a Corpse and Tampering With Physical Evidence. Relative to the conviction for Third Degree Murder, this Court sentenced 
Petitioner to a term of imprisonment of not less than 20 years nor more than 40 years.  No further penalty was imposed at the 
remaining counts. On direct appeal, the Superior Court affirmed Petitioner’s conviction at 220 WDA 2017.   The Pennsylvania 
Supreme Court, on January 28, 2020, denied allowance of appeal at 304 WAL 2019.    Petitioner filed the instant pro se PCRA 
petition on June 28, 2020.  This Court appointed counsel and on October 28, 2020, counsel filed an amended PCRA petition 
alleging that the defendant’s trial counsel rendered ineffective assistance of counsel for failing to challenge the sufficiency of 
the evidence to convict her of Third-Degree Murder and specifically attacking the element of malice.   

As this Court recounted in its opinion on direct appeal, the credible facts adduced at trial established that the following 
relevant events transpired on June 14, 2015: 

Between 4:00 and 5:00 p.m., Petitioner dropped off her three-year old daughter, Adrionna, at Petitioner’s mother’s 
house.  Petitioner’s mother, Lucille Williams, routinely watched Adrionna while Petitioner was at work. Petitioner was a 
security guard.  She had arrived at her mother’s house wearing casual clothing and she changed into her security guard 
uniform at her mother’s house.   While at Ms. Williams’ house, Adrionna asked to eat some watermelon.   Petitioner went 
to the kitchen to get some watermelon for her daughter. After a few minutes, Ms. Williams went to the restroom.   Family 
members noticed Adrionna run from one room toward the front door of the residence to give Petitioner a kiss before she 
left for work   When Ms. Williams came out of the bathroom, Petitioner was gone.  Ms. Williams believed that Petitioner 
had left for work. Adrionna was also missing from the residence. The last anyone saw of Adrionna was when she left one 
room of the residence and ran toward the front door to give her mother a kiss.   Ms. Williams and two other occupants of 
the residence began looking around the residence for Adrionna without success.     The family members frantically 
attempted to call and send text messages to Petitioner to inquire if she knew anything about Adrionna’s location.  
Petitioner did not answer her phone or respond to any text messages for approximately 10-15 minutes.  When Petitioner 
finally responded to the efforts to reach her, Petitioner claimed that Adrionna was not with her and she did not know 
Adrionna’s location.  Additional calls and text messages went unreturned for approximately 30 minutes.   Petitioner then 
returned to Ms. Williams’ residence and assisted in the search for Adrionna.   Petitioner changed clothes and began to 
look for her daughter. 

At approximately 7:50 p.m., about an hour after Adrionna went missing, Adrionna’s body was discovered by someone 
walking their dog about three miles from Ms. Williams’ residence.   Adrionna’s body was found lying on the side of a dirt 
pile strewn with rocks, road debris and downed trees.  Bright, multi-colored colored paper clips were found near Adrionna’s 
body.   Emergency personnel were summoned to the scene and Adrionna was confirmed dead.   Trial testimony indicated 
that Adrionna had died from asphyxiation.  She had redness and abrasions above her right eye and forehead area.  

A police investigation ensued.  Upon being questioned about her whereabouts at the time Adrionna went missing, 
Petitioner advised detectives that she was at work.  She acknowledged that she responded via a text message that 
Adrionna was not with her.  She explained that by the time she had made contact with her family, she was in her car and 
exiting the Bates Street/Oakland exit of the parkway on her way to her mother’s residence to help find Adrionna.  When 
she returned to her mother’s house, Petitioner’s shoes were mud-covered.   Petitioner’s car was searched and bright, 
multi-colored paper clips were found in the car.  The paper clips were of the same type (size and color) that were found 
at the location where Adrionna’s body was found.   Also found was a notebook in which Petitioner’s complained of the 
difficulties of single-parenting.  Petitioner’s work shirt was recovered from her vehicle and there was a stain on the 
shoulder area of the shirt.   That shirt was sent to the Allegheny County Crime Lab for analysis.   Results of testing 
revealed that the stain on the work shirt was from watermelon.   

Cell phone tower data was admitted at trial.  This evidence showed that at the time defendant claimed she was at 
work, her cell phone “pinged” a cell phone tower located in an area near where Adrionna’s body was found.  Furthermore, 
surveillance videos of the area where Adrionna’s body was found disclosed that a vehicle fitting the description of 
Petitioner’s vehicle did not travel toward her place of employment.  Instead, the vehicle was seen on the video travelling 
near the area where Adrionna’s body was found. 

At the conclusion of the trial, Petitioner was convicted as set forth above. 
Petitioner claims that trial counsel rendered ineffective assistance of counsel.  It is well established that counsel is presumed 

effective and the petitioner bears the burden of proving ineffectiveness. Commonwealth v. Cooper, 596 Pa. 119, 941 A.2d 655, 664 
(Pa. 2007). Under the federal constitution, to obtain relief on a claim of ineffective assistance of counsel, a petitioner must rebut 
that presumption and demonstrate that counsel's performance was deficient, and that such performance prejudiced her. Strickland 
v. Washington, 466 U.S. 668, 687-91, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).    As set forth in Commonwealth v. Dennis, 17 A.2d 
297, 301 (Pa.Super. 2011),  

[i]n our Commonwealth, we have rearticulated the Strickland Court's performance and prejudice inquiry as a three-prong 
test.   Specifically, a petitioner must show: (1) the underlying claim is of arguable merit; (2) no reasonable basis existed 
for counsel's action or inaction; and (3) counsel's error caused prejudice such that there is a reasonable probability that 
the result of the proceeding would have been different absent such error. Commonwealth v. Pierce, 567 Pa. 186, 786 A.2d 
203, 213 (Pa. 2001).  
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The standard remains the same for claims under Pennsylvania and federal law.  A claim of ineffectiveness will be denied if 
the petitioner's evidence fails to meet any of these prongs. Id. at 221-222.  Moreover, the credibility determinations of a trial court 
hearing a PCRA petition are binding on higher courts where the record supports such credibility assessments.  Commonwealth 
v. R. Johnson, 600 Pa. 329, 356-57, 966 A.2d 523, 539 (2009). 

The threshold inquiry in a claim of ineffective assistance of counsel is whether the issue/argument/tactic which counsel has 
forgone and which forms the basis for the assertion of ineffectiveness is of arguable merit. Commonwealth v. Ingram, 404 Pa. 
Super. 560, 591 A.2d 734 (Pa.Super. 1991).   Counsel cannot be considered ineffective for failing to asset a meritless claim.  
Commonwealth v. Tanner, 600 A.2d 201 (Pa.Super. 1991).   

Petitioner claims that trial counsel rendered ineffective assistance of counsel for not challenging the sufficiency of evidence 
to convict her of Third-Degree Murder, namely that the evidence was insufficient to prove malice.  The standard of review for 
sufficiency of the evidence claims is well settled: 

the standard we apply in reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at trial 
in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every 
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and substi-
tute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the 
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant's guilt may be 
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact 
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proof [of] proving every 
element of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the 
above test, the entire record must be evaluated and all the evidence actually received must be considered. Finally, the 
trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to believe all, 
part or none of the evidence.  

Commonwealth v. Lehman, 820 A.2d 766, 772 (Pa. Super. 2003).  In addition, “[a]ny doubts regarding a defendant’s guilt may be 
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact may be 
drawn from the combined circumstances.”  Commonwealth v. Cassidy, 668 A.2d 1143, 1144 (Pa.Super. 1995).  

“Third degree murder occurs when a person commits a killing which is neither intentional nor committed during the perpe-
tration of a felony, but contains the requisite malice." Commonwealth v. Kling, 731 A.2d 145, 147 (Pa. Super. 1999), appeal denied, 
560 Pa. 722, 745 A.2d 1219 (1999) (citing 18 Pa.C.S.A.§ 2502(c)).   Importantly,  

The elements of third-degree murder, as developed by case law, are a killing done with legal malice but without specific 
intent to kill required in first degree murder. Malice is the essential element of third-degree murder, and is the distin-
guishing factor between murder and manslaughter. 

Commonwealth v. Cruz–Centeno, 668 A.2d 536, 539 (Pa.Super.1995). appeal denied, 676 A.2d 1195 (Pa.1996). 

[E]vidence of intent to kill is simply irrelevant to third degree murder. The elements of third degree murder absolutely 
include an intentional act, but not an act defined by the statute as intentional murder. The act sufficient for third degree 
is still a purposeful one, committed with malice, which results in death-clearly, one can conspire to such an intentional 
act. 

Commonwealth v. Fisher, 80 A.3d 1186, 1191 (Pa.2013), cert. denied sub nom. Best v. Pennsylvania, 134 S.Ct. 2314, 189 L.Ed.2d 
192 (2014) (emphasis in original). 

"Malice exists where there is a wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, and a mind 
regardless of social duty, although a particular person may not be intended to be injured." Id., at 147-148 (citation and quotation 
marks omitted).  Commonwealth v. Tielsch, 934 A.2d 81, 94, (Pa.Super.2007). As set forth in Commonwealth v. Thomas, 594 A.2d 
300, 301-302 (Pa. 1991): 

[m]alice was defined in Commonwealth v. Drum, 58 Pa. 9, 15 (1868), as follows:  

The distinguishing criterion of murder is malice aforethought. But it is not malice in its ordinary understanding alone, a 
particular ill will, spite or a grudge. Malice is a legal term, implying much more. It comprehends not only a particular ill 
will, but every case where there is wickedness of disposition, hardness of heart, cruelty, recklessness of consequences, 
and a mind regardless of social duty, although a particular person may not be intended to be injured. Murder, therefore, 
at common law embraces cases where no intent to kill existed, but where the state or frame of mind termed malice, in its 
legal sense, prevailed. 

The crime of third-degree murder under the Crimes Code incorporates the common law definition of malice. 
Commonwealth v. Hinchcliffe, 479 Pa. 551, 556, 388 A.2d 1068, 1070, cert. denied, 439 U.S. 989, 99 S.Ct. 588, 58 
L.Ed.2d 663 (1978). The question is whether the evidence in this case supports a finding of wickedness of disposition, 
hardness of heart, cruelty, recklessness of consequences, and a mind regardless of social duty sufficient to constitute 
legal malice. 

Malice has been deemed present where a defendant only intended only to "scare" a victim by shooting at the victim when the 
conduct nevertheless unjustifiably creates an extremely high degree of risk, thereby evincing a wanton and reckless disregard for 
human life. Intentionally aiming a gun at another “exhibit[s] that type of cruel and wanton conduct of which legal malice is made.”  
Commonwealth v. Young, 494 Pa. 224, 228-229, 431 A.2d 230, 232 (1981). Evidence showing that a defendant acted with "reckless-
ness of the consequences", had "a mind with no regard for social duty", and that a defendant "consciously disregarded an unjusti-
fied and extremely high risk that his actions might cause serious bodily injury" is sufficient to establish malice. Commonwealth v. 
DiStefano, 2001 PA Super 238, 782 A.2d 574, 582 (Pa. Super. 2001). Furthermore, the Commonwealth may prove third-degree 
murder by reasonable inferences drawn from the circumstances of the killing, and malice may also be inferred from the use of 
a deadly weapon upon a vital part of the body.  Commonwealth v. Cruz-Centeno, 668 A.2d 536, 540 (Pa.Super. 1995), appeal 
denied, 676 A.2d 1195 (Pa. 1996). 
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As this Court previously explained, this Court believes that the evidence was sufficient to convict Petitioner of Third-Degree 
Murder and, therefore, any attack on trial counsel’s effectiveness is without merit. Circumstantial evidence clearly pointed to 
Petitioner as the person who killed Adrionna.  The evidence clearly demonstrated that Adrionna was asphyxiated by another 
person.  She was a three-year old child who was in otherwise good health.  Petitioner was the last person to have had contact 
with Adrionna.  Cell phone data from the relevant time period placed Petitioner’s vehicle close to the area where Adrionna was 
found.  It did not place her at her place of work as she falsely related during her interview.  Video surveillance from the 
relevant time period placed a vehicle having the same characteristics as Petitioner’s vehicle near the scene where 
Adrionna’s body was discovered.  A notebook found in Petitioner’s vehicle contained her own words lamenting her diffi-
culties with being a single parent. Adrionna clearly had eaten watermelon just before Petitioner “left for work” and, presumably, 
that watermelon was still in Adrionna’s stomach at the time of her death.  Stains consistent with the contents of Adrionna’s 
stomach were found on the shoulder area of Petitioner’s work shirt.  This circumstantial evidence was sufficient to permit 
the jury to find that Petitioner killed Adrionna. 

Additionally, the evidence in this case provided a sufficient showing of malice.  Petitioner’s actions in taking the steps neces-
sary to apply sufficient force to suffocate her three-year old daughter amply demonstrated that Petitioner acted with a “hardness 
of heart” or a "recklessness of the consequences", and that she had "a mind with no regard for social duty".  These actions were also 
sufficient to show that she consciously disregarded an unjustified and extremely high risk that her actions would result in serious 
bodily injury.  Petitioner’s action in killing her young child coupled with her attempts to cover her crime amply proved the 
requisite malice.  Accordingly, the evidence presented in this case was sufficient to prove Third Degree Murder and trial 
counsel cannot be deemed ineffective for failing to raise a meritless claim. 

For the foregoing reasons, the denial of Petitioner’s PCRA petition should be affirmed. 

BY THE COURT: 
/s/Mariani, J. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Robert Letham 

Criminal Appeal—Sufficiency—Sentencing (Discretionary Aspects)—Sex Offenses—Probation Conditions—Internet 

Trial court agrees that the defendant’s acts did not involve using a computer and thus will remove the probation condition 
which limits the defendant’s access to the internet. 

No. CC 2018-08685. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Mariani, J.—April 8, 2021. 

OPINION 
This is a direct appeal wherein the defendant, Robert Letham, appeals from the judgment of sentence of February 24, 2020 

which became final upon the denial of defendant’s post-sentencing motions on October16, 2020.  In this case, after a jury trial 
before the Honorable Mark Tranquilli, the defendant was convicted of the following offenses: 

Count One: Unlawful Contact with a Minor; 
Count Two: Indecent Assault – Person Less Than 13 Years of Age; 
Count Three: Indecent Assault – Person Less Than 13 Years of Age; 
Count Four: Indecent Assault – Person Less Than 13 Years of Age; 
Count Five: Corruption of Minors; 
Count Six: Unlawful Contact with a Minor; 
Count Seven: Indecent Assault – Person Less Than 16 Years of Age; and  
Count Eight: Corruption of Minors; 

This case was reassigned to this Court for sentencing.  At Counts Two, Three, Four and Seven, this Court imposed consecutive 
sentences of not less than six months nor more than 12 months for an aggregate prison sentence of not less than two years nor more 
than four years. This Court imposed concurrent terms of probation at Counts Five and Eight.  No further penalty was imposed at 
Counts One and Six.  Defendant filed a timely Notice of Appeal.  He also filed a timely Concise Statement Of Matters Complained 
Of On Appeal claiming the evidence was insufficient to convict him of Counts One and Six only and that this Court erroneously 
imposed as conditions of probation that he not possess or have access to a computer or otherwise access the internet.  The issues 
are addressed below.   

At trial, the following facts were adduced:  Two minor females (referred to herein as “Minor 1” and Minor 2”) testified that the 
defendant had indecent contact with them in 2008 and/or 2009.  Minor 1 testified that in 2008, when she was approximately eight 
years old, she resided in an apartment with her parents and her younger brother in Turtle Creek, Pennsylvania.  At this time, the 
defendant was approximately 27 years old.  The defendant’s parents resided next door. The defendant would sometimes stay with 
his parents and visit with Minor 1’s family.  The families were close and enjoyed a good relationship.  The defendant would often 
go to their apartment.  Minor 1 and her brother would also go to the defendant’s apartment to watch television.    

On various occasions during this time period, the defendant would go to Minor 1’s residence to play with her younger brother.  
There were also times that Minor 1 would go to the defendant’s residence.   On one occasion, the defendant had Minor 1 sit on his 
lap.  He pulled a blanket over them and he placed his hand on her vagina and moved it up and down.   Over the course of the next 
week, Defendant did the same thing to Minor 1.  All of the incidents occurred at the defendant’s apartment. Sometimes he would 
place a blanket over them and sometimes he would not.  Minor 1 did not disclose these assaults until 2018, after she disclosed the 
assaults to her boyfriend.  Minor 1 spoke with a therapist who reported the incidents to police.  An investigation ensued and the 
defendant was charged as set forth above. 
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Minor 2 was the older sister of Minor 1.  Minor 2 was her father’s child from a previous relationship and Minor 2 generally 
resided with her mother. Minor 2 would, however, spend the weekends with her father in his apartment with Minor 1, her brother 
and mother.  Minor 2 testified at trial that on one day in 2009, when she was 15 years old, she was staying with her father at his 
apartment.  She was in the kitchen and the defendant came into the kitchen, walked toward her and grabbed her breasts over her 
clothing.  Her back was against the wall and the defendant grabbed each breast with each of his hands.  His hands remained on 
her breasts for four to five seconds and she pushed him away.   She did not disclose the assault until 2018, when the investigation 
into the assaults on Minor 1 occurred.   At the conclusion of the trial, the defendant was convicted as set forth above.   

The defendant first asserts that the evidence was insufficient to convict him of Counts One and Six (unlawful contact with a 
minor) because the evidence failed to establish that he had unlawful contact with a minor as required by statute.  The test for 
sufficiency is whether viewing the evidence, and all reasonable inferences therefrom, in the light most favorable to the 
Commonwealth, the factfinder reasonably could have determined that all the elements of the crime were established beyond a 
reasonable doubt. Commonwealth v. May, 584 Pa. 640, 647, 887 A.2d 750, 753 (2005); Commonwealth v. Mackert, 781 A.2d 178, 186 
(Pa.Super. 2001).   It is for the trier of fact to make credibility determinations. Commonwealth v. Schoff, 911 A.2d 147, 159 
(Pa.Super 2006). Any doubts concerning a defendant’s guilt are to be resolved by the fact-finder unless the evidence was so weak 
and inconclusive that no probability of fact could be drawn from the evidence. Id.   Credibility determinations must be given great 
deference. The trier of fact while passing upon the credibility of witnesses and the weight of the evidence produced, is free to 
believe all, part or none of the evidence.  See Commonwealth v. O’Bryon, 820 A.2d 1287, 1290 (Pa.Super. 2003). 

The Pennsylvania Crimes Code defines the offense of unlawful contact with a minor, in relevant part, as follows: 

§ 6318. Unlawful contact with minor 

(a) Offense defined.—A person commits an offense if he is intentionally in contact with a minor, or a law enforcement 
officer acting in the performance of his duties who has assumed the identity of a minor, for the purpose of engaging in an 
activity prohibited under any of the following, and either the person initiating the contact or the person being contacted 
is within this Commonwealth: 

(1) Any of the offenses enumerated in Chapter 31 (relating to sexual offenses). 

* * * 

(c) Definitions.—As used in this section, the following words and phrases shall have the meanings given to them in this 
subsection: 

* * * 

“Contacts.” Direct or indirect contact or communication by any means, method or device, including contact or 
communication in person or through an agent or agency, through any print medium, the mails, a common carrier 
or communication common carrier, any electronic communication system and any telecommunications, wire, 
computer or radio communications device or system. 

18 Pa.C.S.A. § 6318. 

The crime of unlawful contact with a minor focuses on communication, verbal or non-verbal, and does not depend upon 
the timing of the communication. Commonwealth v. Davis, 225 A.3d 582, 587 (Pa.Super. 2019). It does not matter whether the 
communication occurred at the outset of or contemporaneously with the contact; once the communicative message is relayed 
to a minor, the crime of unlawful contact is complete. See Commonwealth v. Rose, 960 A.2d 149, 152-53 (Pa.Super. 2008), 
appeal denied, 602 Pa. 657, 980 A.2d 110 (2009).  

In Commonwealth v. Velez, 51 A.3d 260 (Pa.Super. 2012), the Superior Court addressed the type of contact necessary to sustain 
a conviction for unlawful contact. In Velez, a woman encountered the defendant sexually assaulting her daughter, who was “lying 
on the bed, nude from the waist down, with her knees up and defendant’s head between her legs.” Id. at 262.   Like this case, the 
defendant argued that the element of “contact” was not proven.   In rejecting this claim, the Superior Court concluded that, despite 
the lack of evidence of overt verbal communication, it was reasonable to infer that the defendant had contact with the victim, either 
nonverbally or verbally, to assume the position in which her mother found her. Id. See also Commonwealth v. Leatherby, 116 A.3d 
73 (Pa.Super. 2015) (explaining jury could infer that defendant engaged in nonverbal communication with complainant for pur-
poses of sexual contact by intentionally remaining silent when complainant knocked on bathroom door, thus causing complainant 
to walk in on defendant while he was naked). 

Instantly, Minor 1’s assaults occurred while she was sitting on the defendant’s lap.  In this Court’s view, there had to be some 
communication, verbal or non-verbal, by the defendant in order to encourage Minor 1 to sit on the defendant’s lap while he assaulted 
her.  The defendant necessarily conveyed his desire for Minor 1 to sit on his lap.  Accordingly, this Court believes that the 
requisite “contact” exists with respect to Minor 1. 

Whether the defendant had contact with Minor 2 presents a much closer case.  In a light most favorable to the Commonwealth, 
this Court believes that the evidence suggested that the defendant was facing Minor 2 at the time of the assault. Minor 2 and the 
defendant were alone in the kitchen at the time of the assault.   Minor 2’s back was to the wall as the defendant approached her.   
He reached his hands out and grabbed her breasts with his hands.  This Court believes that this evidence suggests that the defen-
dant communicated in some way with Minor 2 in order to get her into a position to commit his assault on Minor 2 and, thus, the 
evidence was sufficient to convict.   

Defendant next claims that this Court erroneously imposed a condition of probation that he not possess or have access to a com-
puter or otherwise access the internet in violation of Commonwealth v. Houtz, 982 A.2d 537 (Pa.Super. 2009).   The defendant 
raised this issue in a post-sentencing motion which was denied by this Court.  After further consideration, this Court agrees that 
the imposition of the condition of probation restricting defendant’s access to the computer and the internet was in error.   
Defendant is correct that the offenses of conviction did not involve the use of any electronic devices and, therefore, there was “no 
nexus between the offense charged and access to a computer/Internet.”.  Id. at 540.    Accordingly, this Court will, upon remand, 
modify defendant’s sentence to remove that condition from his probationary sentence. 
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For the foregoing reasons, the judgment of sentence should be affirmed. 

BY THE COURT: 
/s/Mariani, J. 

Date: April 8, 2021 
 
 
 
 
 

Commonwealth of Pennsylvania v. 
Brittan Davenport 

Criminal Appeal—Suppression—VUFA—Reasonable Suspicion 

Under community caretaking (emergency aid) exception, officers properly conducted a warrantless search when a weapon 
is readily apparent on the defendant, who had been unresponsive, stands up and the outline of the gun is visible. 

No. CP-02-CR-02543-2020. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—April 21, 2021. 

OPINION 
On September 8, 2020, this Court denied a motion to suppress filed by Appellant, Brittan Davenport.  Following a stipulated 

non-jury on January 8, 2021, this Court found Appellant guilty of one count of Possession of Firearm Prohibited.1   Immediately 
thereafter, this Court sentenced Appellant to 6-12 years of incarceration.  Appellant did not file a Post-Sentence Motion.  Appellant 
filed a Notice of Appeal on February 2, 2021 and a Statement of Errors Complained of on Appeal on February 24, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant alleges that this Court erred in denying a Motion to Suppress a gun recovered from Appellant as the officers did not 

have reasonable suspicion that criminal activity was afoot.  (Concise Statement of Errors Raised on Appeal at 3). 

SUMMARY OF THE EVIDENCE 
Officer Ilija Tubin of the McKeesport Police Department testified that on January 12, 2020, he responded to a report of a male 

overdose in the area of 2422 Bangkok Street.  (Suppression Hearing Transcript, hereinafter ST at 12-13)  Office Tubin testified that 
he arrived at the scene and spoke with Appellant’s mother, Kayla Linnon, who had contacted the police regarding her son.  (ST 13)  
Officer Tubin testified that Linnon said her son had smoke K2 marijuana, and that she had found him unconscious on the back 
porch.  Id.  The officer observed Appellant, face down on the back porch, breathing but not responding to anyone.  (ST 14)  Medics 
attended to Appellant and he began to regain consciousness.  Id.  As Appellant started to get up, Officer Tubin observed a heavy 
bulge in the front pocket of Appellant’s hooded sweatshirt.  (ST 15)  The officer testified that he knew immediately it was a firearm.  
Id.  Officer Tubin alerted Lieutenant Alper that Appellant had a firearm, at which point Lieutenant Alper did a pat-down for safety 
and recovered the firearm.  Id.  Appellant’s father observed the retrieval of the firearm and stated, “[t]hat’s a violation.”  Id. 

DISCUSSION 
Appellant alleges that this court erred in denying his Motion to Suppress when the search of Appellant was conducted without 

reasonable suspicion.  The standard of review in determining whether the trial court appropriately denied the suppression motion 
is whether the record supports the factual findings and whether the legal conclusions drawn from these facts are correct.  
Commonwealth v. Stevenson, 894 A.2d 759, 769 (Pa. Super. 2006).   

“ ‘Interaction’ between citizens and police officers, under search and seizure law, is varied and requires different levels 
of justification depending upon the nature of the interaction and whether or not the citizen is detained.” Commonwealth 
v. DeHart, 745 A.2d 633, 636 (Pa.Super.2000). The three levels of interaction are: mere encounter, investigative 
detention, and custodial detention. Id. 

A mere encounter can be any formal or informal interaction between an officer and a citizen, but will normally be 
an inquiry by the officer of a citizen. The hallmark of this interaction is that it carries no official compulsion to stop 
or respond. 

In contrast, an investigative detention, by implication, carries an official compulsion to stop and respond, but the 
detention is temporary, unless it results in the formation of probable cause for arrest, and does not possess the 
coercive conditions consistent with a formal arrest. Since this interaction has elements of official compulsion it 
requires reasonable suspicion of unlawful activity. In further contrast, a custodial detention occurs when the 
nature, duration and conditions of an investigative detention become so coercive as to be, practically speaking, the 
functional equivalent of an arrest. 

Id. (internal citations and quotation marks omitted). 

Reasonable suspicion exists only where the officer is able to articulate specific observations which, in conjunction with 
reasonable inferences derived from those observations, led him reasonably to conclude, in light of his experience, that 
criminal activity was afoot and that the person he stopped was involved in that activity. Therefore, this Court must make 
an objective inquiry, namely, whether the facts available to the officer at the moment of the [intrusion] warrant a man of 
reasonable caution in the belief that the action taken was appropriate. 

Commonwealth v. Plante, 914 A.2d 916, 922 (Pa.Super.2006) (internal citations and quotations omitted). 

‘To determine whether a mere encounter rises to the level of an investigatory detention, we must discern whether, as a 
matter of law, the police conducted a seizure of the person involved.’ Commonwealth v. Reppert, 814 A.2d 1196, 1201 
(Pa.Super.2002). 
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To decide whether a seizure has occurred, a court must consider all the circumstances surrounding the encounter to 
determine whether the demeanor and conduct of the police would have communicated to a reasonable person that he or 
she was not free to decline the officer's request or otherwise terminate the encounter. Thus, the focal point of our inquiry 
must be whether, considering the circumstances surrounding the incident, a reasonable [person] innocent of any crime, 
would have thought he was being restrained had he been in the defendant's shoes. 

Id. at 1201–1202 (internal citations and quotations omitted). 

Commonwealth v. Tam Thanh Nguyen, 116 A.3d 657, 664-65 (Pa. Super. 2015), reargument denied (July 22, 2015). 

In support of Appellant’s position, Appellant relies upon Commonwealth v. Hicks, 208 A.3d 916 (Pa. 2019).  In Hicks, the 
defendant showed a concealed firearm to a fellow patron, who called 911.  Id. at 922.  The Court held that a police officer may not 
infer criminal behavior merely from an individual’s possession of a firearm in public.  Id. at 947. 

However, “the Fourth Amendment does not bar police officers from making warrantless entries and searches when they 
reasonably believe that a person within is in need of immediate aid.” 
Commonwealth v. Wilmer, 194 A.3d 564, 568–69 (Pa. 2018). 

In our recent decision in Livingstone, this Court observed that the community caretaking doctrine encompasses 
three specific exceptions to the Fourth Amendment's warrant requirement: the public servant exception, the automotive 
impoundment/inventory exception, and the emergency aid exception. Livingstone, 174 A.3d at 626-27. These three excep-
tions share a common underpinning, namely that police officers engage in a wide variety of activities relating to the 
health and safety of citizens unrelated to the detection, investigation and prevention of criminal activity. Livingstone, 174 
A.3d at 627 (citing, e.g., State v. Ryon, 137 N.M. 174, 108 P.3d 1032, 1043 (2005) (under the community caretaking 
doctrine, “intrusion upon privacy occurs while police are acting as community caretakers; their actions are motivated by 
‘a desire to aid victims rather than investigate criminals.’ ”) ). 

Commonwealth v. Wilmer, 194 A.3d at 568–69 (footnotes omitted). 

In the case sub judice, the officers were called to the home to address an apparent K2 overdose.  When they arrived on the 
scene, Appellant had passed out and was lying face down.  Appellant, while under the influence of K2,  began to stand up, and the 
officers observed a bulge in his clothing that was described as clearly the outline of a firearm.  For the safety of the officers and 
the medical personnel, the officers searched Appellant and recovered the gun.  Appellant’s father made an excited utterance 
suggesting that the firearm was not lawfully possessed by Appellant.  The officers arrested Appellant only after they confirmed 
that Appellant had a prior record and was not permitted to carry.  Based on the totality of the circumstances, this Court did not err 
in denying the motion to suppress. 

CONCLUSION 
For the above reasons, the rulings of this Court shall be AFFIRMED. 

BY THE COURT: 
/s/Rangos, J. 

1  18 Pa.C.S. § 6105 (a)(1). 
2  K2 is a synthetic cannabinoid known to cause heart attacks and strokes.  Commonwealth v. Ali, 149 A.3d 29, 31 (Pa. 2016). 



VOL.  169  NO.  16 july 30 ,  2021

PITTSBURGH LEGAL JOURNAL
OPINIONS 

allegheny county court of common pleas

Commonwealth of Pennsylvania v. Julio Fuentes*, Rangos, J. ........................................................................................................................Page 141 
Criminal Appeal—Sex Offenses—Weight of the Evidence—Sentencing (Discretionary Aspects)—Sentencing (Legality)—Evidence—
Mandatory Minimum—Expert Testimony on Victim Behavior 

Contradictory testimony from young victim on some details does not render guilty verdict against the weight of the evidence. 

Commonwealth of Pennsylvania v. Keith Caldwell, Todd, J. ...........................................................................................................................Page 144 
Criminal Appeal—PCRA—Homicide—Discovery from DA’s Office—“Right to Know” Act—Untimely 

Court dismisses untimely PCRA petition, allegedly filed under “Right to Know” law, which seeks information from the  
District Attorney’s Office regarding a deal with a witness against the defendant at trial. 

*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of juveniles in 
cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used to identify such victims. 

 

 

 

 

 

 

 

 

Judges who would like to submit their opinions for publication can do so by emailing their opinions as a Microsoft Word document to 
opinions@acba.org. Paper copies of opinions and .pdf versions of opinions cannot be considered for publication. 



PLJ 

The Pittsburgh Legal Journal Opinions are 
published fortnightly by the 
Allegheny County Bar Association 
400 Koppers Building 
Pittsburgh, Pennsylvania 15219 
412-261-6255 
www.acba.org 
© Allegheny County Bar Association 2021 
Circulation 5,372 

PLJ EDITORIAL STAFF 
Erin Lucas Hamilton, Esq. ........Editor-in-Chief & Chairman 
David A. Blaner ..........................................Supervising Editor 
Jennifer A. Pulice, Esq. ..............................Consulting Editor 
Sharon Antill ................................................Typesetter/Layout 

 

section EditorS 
Civil Litigation: John Gisleson 
Criminal Litigation: Victoria Vidt 
Family Division: Reid Roberts 
Probate and Trust Co-Editors: 

Carol Sikov Gross 
Daniel A. Seibel 

Real Property: Ken Yarsky 
 

Civil litigation opinions committee 
David Chludzinski 
Thomas Gebler 
John Gisleson 
Erin Lucas Hamilton 
Mark Hamilton 
Patrick Malone 
 

Criminal litigation opinions committee 
Amber Archer 
Marco Attisano 
Jesse Chen 
Lyle Dresbold 
William Kaczynski 
 

family law opinions committee 
Mark Alberts 
Christine Gale 
Mark Greenblatt 
Margaret P. Joy 
Patricia G. Miller 
Sally R. Miller 
Sophia P. Paul 
David S. Pollock 
Sharon M. Profeta 
Hilary A. Spatz 
Mike Steger 
William L. Steiner 
 

ORPHANS’ COURT OPINIONS committee 
Nathan Catanese 
Aubrey Glover 
Natalia Holliday 
Deborah Little

OPINION SELECTION POLICY  
Opinions selected for publication are based upon 

precedential value or clarification of the law. Opinions are 
selected by the Opinion Editor and/or committees in a 
specific practice area. An opinion may also be published 
upon the specific request of a judge. 

Opinions deemed appropriate for publication are not 
disqualified because of the identity, profession or community 
status of the litigant. All opinions submitted to the Pittsburgh 
Legal Journal (PLJ) are printed as they are received and 
will only be disqualified or altered by Order of Court, except 
it is the express policy of the Pittsburgh Legal Journal (PLJ) 
not to publish the names of juveniles in cases involving sex-
ual or physical abuse and names of sexual assault victims or 
relatives whose names could be used to identify such victims. 

 
 
 

OPINIONS 
 

The Pittsburgh Legal Journal provides the ACBA 
members with timely, precedent-setting, full text opinions, 
from various divisions of the Court of Common Pleas. These 
opinions can be viewed in a searchable format on the ACBA 
website, www.acba.org. 



july 30 ,  2021 page 141

Commonwealth of Pennsylvania v. 
Julio Fuentes* 

Criminal Appeal—Sex Offenses—Weight of the Evidence—Sentencing (Discretionary Aspects)—Sentencing (Legality)—
Evidence—Mandatory Minimum—Expert Testimony on Victim Behavior 

Contradictory testimony from young victim on some details does not render guilty verdict against the weight of the evidence. 

No. CP-02-CR-06631-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—April 15, 2021. 

OPINION 
On November 22, 2019, a jury convicted Appellant, Julio Fuentes, of one count each of Rape of a Child, Unlawful Restraint 

of Minor/Not Parent—Involuntary Servitude, Indecent Assault Person Less than 13 Years of Age, Corruption of Minors, and 
Unlawful Contact with Minor—Sexual Offenses.1  This Court sentenced Appellant on March 11, 2020 to an aggregate sentence 
of 14 to 28 years confinement with 15 years of consecutive probation.  Appellant’s Post-Sentence Motion was denied on 
November 20, 2020.  Appellant filed a Notice of Appeal on December 3, 2020 and a Statement of Matters Complained of on 
January 8, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
In his first error alleged on appeal, Appellant asserts that the verdict was against the weight of the evidence.  (Statement of 

Errors Raised on Appeal at 3-5)  Next, Appellant alleges that this Court erred in imposing consecutive sentences at multiple counts 
despite mitigating evidence and further asserts the sentence imposed lacked penological justification and proper reference to the 
Sentencing Code.  Id. at 5.  In addition, Appellant alleges that the mandatory minimum at the Rape of a Child count is unconstitu-
tional as it is excessively punitive and fails to consider the rehabilitative needs of Appellant.  Id.  Appellant also asserts that the 
requirement for sex offenders to accept responsibility to comply with treatment is unconstitutional as it prohibits Appellant from 
maintaining his innocence.  Id.  Lastly, Appellant alleges that this Court erred in permitting a witness to testify as an expert.  Id. 
at 5. 

DISCUSSION 
In his first error alleged on appeal, Appellant claims that the verdict was against the weight of the evidence.   

An allegation that the verdict is against the weight of the evidence is addressed to the discretion of the trial 
court.  Commonwealth v. Manley, 985 A.2d 256, 262 (Pa.Super.2009) (citation omitted).  Appellate review of a 
challenge to the weight of the evidence is a review of the trial court's discretion, not of the underlying question 
of whether the verdict is against the weight of the evidence.  Id. (citation omitted).  To grant a new trial on the 
basis that the verdict is against the weight of the evidence, the evidence must be so tenuous, vague, and uncer-
tain that the verdict shocks the conscience of the court.  Id. (citations and quotation marks omitted). 

Commonwealth v. Dennis, No. 204 WDA 2014, 2014 WL 10790280, at *2 (Pa. Super. 2014). 

At trial, the victim, testified that four years ago, when she was eight years old, that Appellant had sexually assaulted her.  
She testified that Appellant sometimes would babysit her.  (Transcript of Jury Trial, hereinafter TT, at 52).  During one of the 
occasions when Appellant was watching her and her younger siblings, Appellant touched her “private part” with his hand.  (TT 
53-54).  She stated that Appellant also made her touch his private part with her hand.  (TT 54).  She said that she told both her 
foster mother and foster mother’s friend, neither of whom believed her.  (TT 56). 

Victim testified that a second incident occurred which she believed happened in April.  (TT 57).  Appellant was again super-
vising her, and no other adults were present.  Id.  She testified, “He handcuffed me to the bed, and then he handcuffed my hands 
and feet, and then he covered my eyes, and he put [a] sock in my mouth, an then he got on top of me and started moving up and 
down.”  (TT 58).  She continued, “[S]omething went inside me and it hurted.”  (TT 59).  She said that the “something” was 
Appellant’s “private.”  Id.  Victim went on to say that this incident occurred in foster mother’s apartment, on her bed.  (TT 61).  
She said that the handcuffs were ”kind of farther apart” and not tight.  (TT 63).  She said that her hands were not together or spread 
wide but were somewhere in the middle.  (TT 64).  She said that Appellant stopped when he heard foster mother reenter the apart-
ment.  (TT 65). 

Victim was taken for a forensic interview.  She stated that she didn’t disclose at that interview because she was afraid of 
Appellant, who lived with her and foster mother at that time.  (TT 66).  Victim said that foster mother and Appellant had married 
and that he sometimes stayed the night in the apartment.  (TT 74).  She later disclosed at a second forensic interview because she 
was safely out of that home.  (TT 67).  She said at the second interview that foster mother sent her into her bedroom to get 
Halloween candy.  (TT 79)  Appellant followed her in and assaulted her.  Id.  Foster mother left the apartment shortly after ask-
ing victim to get the candy.  (TT 92).  Victim testified that it was hard for her to remember all the details, that she was trying to 
forget what had happened to her.  (TT 93).  She indicated that she had previously testified that the handcuffs had left black and 
blue marks on her wrists.  (TT 85).  Foster mother’s sister, their mother, and Appellant himself testified that, at times, Appellant 
would babysit victim and other younger children in the home.  (TT 223, 241, and 285). 

Appellant asserts that the victim offered contradictory testimony regarding the positioning of her hands during the assault as 
well as the injuries sustained during the assault.  Appellant further asserts that her testimony was not credible as to how she came 
to be in the bedroom where the assault occurred, whether Appellant resided with her at the time of the assault, whether Appellant 
was ever alone with the victim, and whether any assault would have been discovered. 

“A new trial should not be granted because of a mere conflict in the testimony or because the judge on the same facts would 
have arrived at a different conclusion.”  Commonwealth v. Widmer, 744 A.2d 745, 752 (Pa. 2000).  Rather, “the role of the trial 
judge is to determine that ‘notwithstanding all the facts, certain facts are so clearly of greater weight that to ignore them or to give 
them equal weight with all the facts is to deny justice.’ ”  Commonwealth v. Zinner, 237 A.3d 476 (Pa. Super. 2020).  Despite minor 
inconsistencies in the victim’s testimony, she testified credibly regarding two instances of sexual assault by Appellant.  It was not 
unreasonable for the jury to conclude that Appellant had committed the crimes for which he was convicted.  Based on the totality 
of the evidence, the verdicts were not against the weight of the evidence but rather supported by it. 
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Next, Appellant alleges that this Court erred in imposing consecutive sentences at multiple counts despite mitigating evidence 
and further asserts the sentence imposed lacked penological justification and proper reference to the Sentencing Code.  Before 
addressing the reasonableness of the Court’s sentence, this Court notes that Defendant must raise a substantial question that his 
sentence is not appropriate under the Sentencing Code. 42 Pa.C.S.A. § 9781(b); Commonwealth v. Urrutia, 653 A.2d 706, 710 (Pa. 
Super. 1995)  Defendant essentially alleges that the sentence was excessive, because this Court sentenced him consecutively not 
concurrently.  A bald claim of excessiveness does not raise a substantial question.  Commonwealth v. Wright, 832 A.2d 1104, 1107 
(Pa. Super. 2003)  As such, Defendant is not entitled to appellate review on that issue.  However, Appellant alleges that this Court 
failed to consider mitigating evidence and failed to provide justification for the sentences with proper reference to the Sentencing 
Code.  These issues require further consideration. 

The standard of review with respect to sentencing is whether the sentencing court abused its discretion.  Commonwealth v. 
Smith, 673 A.2d 893, 895 (Pa. 1996)  A court will not have abused its discretion unless “the record discloses that the judgment exer-
cised was manifestly unreasonable, or the result of partiality, prejudice, bias or ill-will.”  Id.  It is not an abuse of discretion if the 
appellate court may have reached a different conclusion.  Grady v. Frito-Lay, Inc., 613 A.2d 1038, 1046 (Pa. 2003)  The sentencing 
court is given such broad discretion because it alone can observe the defendant’s conduct and behavior.  “Simply stated, the sen-
tencing court sentences flesh-and-blood defendants and the nuances of sentencing decisions are difficult to gauge from the cold 
transcript used upon appellate review.”  Commonwealth v. Walls, 926 A.2d 957, 963 (Pa. 2007) 

This Court reviewed the presentence report and the sentencing guidelines prior to imposing sentence.  (Sentencing 
Transcript of March 11, 2020, hereinafter Tr.  at 2).  The Pennsylvania Supreme Court has held: 

Where pre-sentence reports exist, we shall continue to presume that the sentencing judge was aware of relevant 
information regarding the defendant’s character and weighed those considerations along with mitigating statutory 
factors. . . Having been informed by the pre-sentence report, the sentencing court’s discretion should not be 
disturbed. 

Commonwealth v. Devers, 546 A.2d 12, 18 (Pa.Super. 1988) 

In imposing its sentence on Defendant, this Court  considered the sentencing factors listed in 42 Pa.C.S.A. §9721 (b) (the pro-
tection of the public, the gravity of the offense in relation to the impact on the victim and the community, and the rehabilitative 
needs of the defendant), in addition to the Pre-Sentence Report.  This Court sentenced Appellant at Count One, Rape of a Child, to 
the mandatory minimum sentence of 10 to 20 years of incarceration.  This Court considered the Unlawful Restraint as a separate 
crime, and therefore sentenced Appellant consecutively to a 1 to 2-year period of incarceration.  Appellant received no further 
penalty at the Indecent Assault and Corruption counts, and at the Unlawful Contact count, since this conduct was not encompassed 
by the other charges, this Court sentenced Appellant to a consecutive sentence, in the mitigated range, of 3 to 6 years.  This Court 
considered Defendant’s substantial need for rehabilitation and risk to the community, and the serious nature of the crimes and the 
impact of those crimes on the victim and her family.  

In addition, Appellant alleges that the mandatory minimum at the Rape of a Child count is unconstitutional as it is excessively 
punitive and fails to consider the rehabilitative needs of Appellant.  “[T]he legislature has the exclusive power to pronounce which 
acts are crimes, to define crimes, and to fix the punishment for all crimes.” Commonwealth v. Eisenberg, 98 A.3d 1268, 1283 (Pa. 
2014).  Mandatory sentences are not necessarily unconstitutional but may be deemed so if they are cruel and unusual, or violative 
of due process. 

“There is no constitutional requirement prohibiting the legislature from imposing a mandatory sentence where, 
in its judgment, such a sentence is necessary.” Commonwealth v. Church, 522 A.2d 30, 34 (Pa. 1987). Rather, so long 
as the legislature does not mandate a cruel or arbitrary punishment, a mandatory minimum statute's limitation 
upon a trial court's sentencing discretion does not violate due process. See, e.g., Chapman v. United States, 500 U.S. 
453, 465 (1991) (“Every person has a fundamental right to liberty in the sense that the Government may not pun-
ish him unless and until it proves his guilt beyond a reasonable doubt .... But a person who has been so convicted 
is eligible for, and the court may impose, whatever punishment is authorized by statute for his offense, so long as 
that penalty is not cruel and unusual, and so long as the penalty is not based on an arbitrary distinction that would 
violate the Due Process Clause of the Fifth Amendment.”); Commonwealth v. Chmiel, 610 A.2d 1058, 1060 
(Pa.Super. 1992) (rejecting due process challenge to statute imposing mandatory minimum sentences for crimes 
against children). 

Commonwealth v. O'Brien, No. 381 EDA 2017, 2018 WL 3080737, at *5 (Pa. Super. June 22, 2018). 

Moreover, Appellant’s argument that the mandatory sentence is unconstitutional because it fails to account for particularized 
rehabilitative needs is specifically refuted by case law.  “Contrary to appellant's contention, this court has explicitly held that such 
mandatory [sentences] do not violate the Eighth Amendment's ban on cruel and unusual punishment or the mandates of individu-
alized sentencing.”  Commonwealth v. Hernandez, 217 A.3d 873, 879 (Pa. Super. 2019). 

Furthermore, the argument that this mandatory sentence is excessive is without merit.  As the Chmiel court stated: 

The crimes in question here, rape and involuntary deviate sexual intercourse, committed against a minor, are 
crimes of great severity and the legislature in enacting this statute expressed its grave concern for the protec-
tion of minors. Specifically, this act is designed to punish those criminals who prey on the helpless children in 
our society. Clearly, the nature and severity of the crimes justify the legislature's rationally based minimum 
sentence. 

Commonwealth v. Chmiel, 610 A.2d at 1060. 

Appellant also asserts that the requirement for sex offenders to accept responsibility to comply with treatment is unconstitu-
tional as it prohibits Appellant from maintaining his innocence.  This argument is without merit and demonstrates a lack of under-
standing of the fundamental nature of parole. 
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Parole is nothing more than a possibility, and, when granted, it is nothing more than a favor granted upon a 
prisoner by the state as a matter of grace and mercy shown by the Commonwealth to a convict who has demon-
strated a probability of his ability to function as a law abiding citizen in society. Ughbanks v. Armstrong, 208 
U.S. 481, 28 S.Ct. 372, 52 L.Ed. 582 (1908); Keastead v. Board of Probation and Parole, 100 Pa. Cmwlth. 84, 514 
A.2d 265 (1986). Because it is a favor, a prisoner has neither an absolute right to parole nor a liberty interest in 
receiving parole. Id.; see also Krantz v. Board of Probation and Parole, 86 Pa. Cmwlth. 38, 483 A.2d 1044 (1984). 
In other words, in Pennsylvania, a prisoner has no constitutionally protected liberty interest in being released 
from confinement prior to the expiration of his or her maximum term. Tubbs v. Board of Probation and Parole, 
152 Pa. Cmwlth. 627, 620 A.2d 584 (1993), petition for allowance of appeal denied, 536 Pa. 635, 637 A.2d 295 
(1993). 

Weaver v. Pennsylvania Bd. of Prob. & Parole, 688 A.2d 766, 770 (Pa. Cmwlth. 1997).  Appellant is not prohibited from maintain-
ing his innocence.  Since he has “no constitutionally protected liberty interest” in parole, this Court could not have violated said 
interest in sentencing him.  

In Appellant’s final issue, Appellant alleges that this Court erred in permitting a witness to testify as an expert.  Appellant filed 
a pretrial motion seeking to exclude the testimony of Jamie Mesar, alleging that the proposed witness knew the specific facts of 
the case and could, therefore, tailor her testimony accordingly.  The motion further alleged that the proposed testimony failed to 
comply with Pa.R.E. 702 in that it was not beyond the ken of the average layperson. 

When reviewing challenges to the admission of expert testimony, such decisions are left “largely to the discretion of the trial 
court, and its rulings thereon will not be reversed absent an abuse of discretion.” Commonwealth v. Watson, 945 A.2d 174, 176 (Pa. 
Super. 2008).  Mesar’s testimony was admitted under 42 Pa.C.S. § 5920 (b), which states: 

(b) Qualifications and use of experts.— 

(1) In a criminal proceeding subject to this section, a witness may be qualified by the court as an expert if the 
witness has specialized knowledge beyond that possessed by the average layperson based on the witness's 
experience with, or specialized training or education in, criminal justice, behavioral sciences or victim 
services issues, related to sexual violence, that will assist the trier of fact in understanding the dynamics of 
sexual violence, victim responses to sexual violence and the impact of sexual violence on victims during and 
after being assaulted. 

(2) If qualified as an expert, the witness may testify to facts and opinions regarding specific types of victim 
responses and victim behaviors. 

(3) The witness's opinion regarding the credibility of any other witness, including the victim, shall not be admissible. 

(4) A witness qualified by the court as an expert under this section may be called by the attorney for the 
Commonwealth or the defendant to provide the expert testimony. 

42 Pa.C.S. § 5920 (b).  The Superior Court has determined that “trial courts should continue to apply Frye and Pa.R.E. 702 to this 
Section 5920 expert testimony.”  Commonwealth v. Cramer, 195 A.3d 594, 606 (Pa. Super. 2018).  Appellant asserts  that it is com-
mon knowledge that children react in different ways when they are exposed to sexual violence.  However, the Pennsylvania legis-
lature, by enacting § 5920, acknowledged the far more nuanced nature of the dynamics of sexual violence.  In the matter sub judice, 
expert testimony in victim behavior would, for example, explain why the victim would not disclose in the first forensic interview 
but disclose in the second one.   

Lastly, Appellant alleges that Commonwealth expert Mesar had specific knowledge of the facts of this case and that her testi-
mony was shaped by that knowledge.  This allegation is not supported by the evidence.  In a pretrial motion2 to preclude Mesar 
from testifying, Appellant indicated that Mesar was a signatory to the forensic interview reports, and as a result, her testimony 
was not regarding her general knowledge of the behavior of child victims of sexual violence but instead based on the details of this 
case.  Mesar testified that as Director of the Child Advocacy Center (“CAC”) at Children’s Hospital of Pittsburgh, she had the 
responsibility to sign off on forensic reports.3  Mesar testified that the CAC conducts 800-900 forensic interviews per year.  (TT 
103)  She further stated that, to her knowledge, she had never evaluated this case.  (TT 124)  She was not made aware of the alle-
gations against Appellant.  Id.  She had not discussed the victim in this case with the Assistant District Attorney and had not ever 
treated or personally interviewed victim  Id.  Any statements she made, or opinions expressed, were the exclusive result of her 
vast knowledge and experience in the field of child sexual victimology, and specifically not related to any of the facts of this case.  
Therefore, this Court did not err in denying the Motion to Preclude her testimony. 

CONCLUSION 

For all the above reasons, no reversible errors occurred, and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa. C.S. §§ 3121 (c), 2902 (b) (2), 3126 (a) (7), 6301 (a) (1) (ii), and 6318 (a) (1), respectively. 
2 This motion was argued and denied prior to the trial on April 3, 2019, which ended in a mistrial being declared on 4/11/19.  A sec-
ond trial began on 7/30/19 and resulted in another mistrial, declared on 8/5/19.  At the third trial, which began on November 19, 
2019, counsel for Appellant raised the issue of the pretrial motion but did not present any additional argument in support thereof. 
3 This testimony occurred at the initial trial on April 3, 2019.  (Transcript of Jury Trial, Apr. 4-11, 2019, at 17).  Id. 

 
*This opinion was redacted by the ACBA staff. It is the express policy of the Pittsburgh Legal Journal not to publish the names of 
juveniles in cases involving sexual or physical abuse and names of sexual assault victims or relatives whose names could be used 
to identify such victims. 
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Commonwealth of Pennsylvania v. 
Keith Caldwell 

Criminal Appeal—PCRA—Homicide—Discovery from DA’s Office—“Right to Know” Act—Untimely 

Court dismisses untimely PCRA petition, allegedly filed under “Right to Know” law, which seeks information from the  
District Attorney’s Office regarding a deal with a witness against the defendant at trial. 

No. CC200706929. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Todd, J.—May 3, 2021. 

OPINION 
This is an appeal by Petitioner, Keith Caldwell, from an order entered on December 22, 2020 dismissing his motion for discov-

ery under the “Right to Know Act” which was dated October 6, 2020 and entered on the docket on October 27, 2020.  The motion 
was treated as a PCRA petition and an order was entered on October 27, 2020 notifying Petitioner of the intent to dismiss the 
Petition without a hearing on October 27, 2020.  On November 17, 2020 Petitioner filed a request for reconsideration and on 
December 22, 2020 an order was entered dismissing the petition.  On February 10, 2021 Petitioner filed a Notice of Appeal and a 
Statement of Matters Complained of on Appeal that set forth the following: 

“Did the Honorable Judge Randal B. Todd err by failing to order the District Attorney’s office to turn over any and all 
documents, paperwork and filings indicating a deal for money, compensation, housing, immunity, leniency, or anything 
else for Ernie Daniels in exchange for any of the following:  his statement(s) made to detectives, his testimony against 
Keith Caldwell, the conviction of Keith Caldwell, or any other reason that could be connected to this case in any way, 
before or after the conviction.” 

BACKGROUND 
On March 12, 2008, a jury convicted Petitioner of first-degree murder for the shooting death of his grandfather. The 

Superior affirmed the judgment of sentence on appeal and the Supreme Court denied allocatur on April 25, 2012. See 
Commonwealth v. Caldwell, 38 A.3d 919 (Pa. Super., filed Nov. 14, 2011) (unpublished memorandum), appeal denied, 44 A.3d 
1160 (Pa. 2012).   Petitioner subsequently filed three petitions for post-conviction relief and a petition or DNA testing, all of 
which were denied.  The present petition, which is characterized as a request under the “Right to Know Act,” seeks informa-
tion regarding “some kind of deal” made between the prosecution and Ernie Daniels, a witness who testified at Petitioner’s 
trial.  The factual background and trial testimony was outlined in the 1925(b) Opinion in this matter filed on January 18, 2011, 
as follows: 

“This matter arises out of the murder of Nathaniel Caldwell on March 9, 2007.  Defendant, Keith Caldwell, was the 
victim’s grandson and lived with the victim in a first-floor apartment at 7013 Frankstown Avenue, Pittsburgh for 
approximately two years prior to the murder.  (T., p. 56) Defendant previously lived with his mother and stepfather 
until he was sixteen and then lived with an aunt for a short period of time before moving in with his grandfather.  (T., 
p. 160)  At one time after moving in with the victim, Defendant had a disagreement with the victim and he threw him 
out of the residence, but Defendant was later allowed to move back.  The victim’s wife and Defendant’s grandmother, 
Mary Caldwell, lived in a second-floor apartment at the Frankstown Avenue address.  (T., p. 56)   Although they lived 
in separate apartments, Mrs. Caldwell prepared meals for her husband and Defendant and would routinely see them 
throughout the course of the day.  (T., p. 57-58)  On the day of the murder Mrs. Caldwell first saw the victim at 
approximately 7:00 a.m. when he came to her apartment for breakfast, staying until approximately 9:30 a.m.  (T., p. 
66)  He then returned to his apartment while she prepared to go to work.  At approximately 11:00 a.m. she called the 
victim to tell him she was leaving for work.  Mrs. Caldwell did not see Defendant during the course of the morning.  
Mrs. Caldwell described Defendant’s relationship with the victim as close but acknowledged that there were occa-
sional disagreements between them because of Defendant’s lack of motivation and not wanting to go to school.  
(T., p. 64)   

The evidence further established that Ernie Daniels, a next-door neighbor who knew the victim and Defendant, came 
home on the afternoon of March 9th and was putting away groceries in his second-floor apartment.  (T., p. 75)  The win-
dow in the kitchen was opened and Daniels heard a sound he described like someone kicking in or banging in his back 
door.  (T., p. 79)  When Daniels heard the noise he looked out his back window and saw Defendant running from the back 
of the apartment next door towards the front.  Daniels testified that although Defendant was wearing a “hoodie” it was 
daylight and he could clearly see his face.  (T., p. 81)  Daniels testified that it was approximately 45 minutes later that he 
saw the police outside the victim’s home.  (T., p. 81) 

The victim’s daughter, Valerie Caldwell, testified that she went to visit her father’s apartment after work, arriving 
shortly before 5:00 p.m. and found him with a gunshot wound to his head and called 911 at 5:04 p.m.  She noted a smell 
of gunpowder when she entered the apartment.  (T., p. 17)  Uniformed officers responded within minutes, finding the 
victim sitting in a chair with a gunshot wound to the head.  The officers secured both the first and second floor apart-
ments finding no one present.  (T., p. 94) They also searched the basement area and found the basement door partially 
kicked in with a footprint on the door.  (T., p. 102)  However, the basement door was only opened approximately two to 
three inches because a forty-foot ladder prevented the door from opening further.  The rear kitchen door was locked and 
there were no other signs of forced entry.  There was no evidence that either apartment was ransacked and nearby 
wrapped coins and the victim’s wallet, under his mattress, were undisturbed.  The victim’s son, Nathaniel Caldwell, 
testified that when he went through his father’s belongings the day after the shooting he found nothing missing.  In addi-
tion, the victim’s body was found sitting in a chair with no signs of a struggle or marks on the body.  The coroner’s office 
retrieved the body at 7:19 p.m. and a liver core body temperature, indicated that the victim had died within two to four 
hours of the taking of the core body temperature.  A search outside the apartment revealed a .357 Magnum handgun, later 
identified as being owned by the victim and used in the shooting, lying on the ground in the rear of the building near the 
steps leading to the basement door.  (T., p. 103) 
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An autopsy performed by Dr. Michael Panella of the Allegheny County Coroner’s Office determined that the victim 
died of a single gunshot wound to the head with the bullet traversing the brain and lodging in the back of the neck on the 
left side.  (T., p. 33)  Dr. Panella opined that the wound was a close contact wound indicating that the shooter had placed 
the gun directly against the victim’s skull when firing the gun.  The bullet was retrieved and found on ballistic examina-
tion to be a 38-caliber bullet that was fired from the victim’s .357 Magnum, the gun that was found at the rear of the house.  
(T., p. 118)   

Detective George Sattler also testified that while on the scene investigating, Defendant was seen returning to the 
residence and had to be restrained from entering the apartment to see his grandfather.  At that time Defendant was shown 
the gun that was found at the rear of the residence, which Defendant identified as being the victim’s gun.  As Defendant 
lived with the victim, Defendant was then taken to the Detective’s office where he was questioned at approximately 7:30 
p.m. that evening.  Defendant acknowledged that he had some disagreements with his grandfather in the past and at one 
point was made to leave the home but ultimately was allowed to return.  (T., p. 162)  Defendant further informed 
Detective Sattler that on the night before the murder he had come home late, and the victim was upset with him and 
wanted him out of the residence.  (T., p. 163)  However, he was allowed to stay the night.  (T., p. 164)  Defendant stated 
that he saw the victim go upstairs at approximately 7:00 a.m. the following morning but Defendant remained in bed until 
late morning or early afternoon.  (T., p. 164)  Defendant stated he did not see his grandfather again but remained in the 
residence until approximately 4:30 p.m. at which time he called the emergency 911 to ask if his grandfather could throw 
him out of the house. 

The evidence established that Defendant called Allegheny County 911 at 4:06 p.m. to ask what he characterized as a 
“legal question”.  (T. 11/2/09, p. 13)  Defendant then asked the 911 dispatcher “I am only 19 and my family, my lawyer 
never gave me a chance to get like secure in life.  Is it legal for them to kick me out at 19 years old?”  (T. 11/2/09, p. 113)  
The transcript of the phone call indicates that the dispatcher informed Defendant that he could not answer the question 
but could either send an officer to assist him or give him a phone number to talk to an officer over the phone.  Defendant 
was then given the phone number for the Zone 5 police station and the call to 911 ended.  

Officer Henry Wilson testified that he was the Zone 5 desk officer on March 9, 2007 and that at approximately 4:20 
p.m. he received a call from an unknown male asking if he could be kicked out of his home.  Officer Wilson advised the 
caller that if he was 18 years of age he could be kicked out of the house.  Officer Wilson told him there was nothing that 
could be done at that which time the caller thanked him and hung up.  Officer Wilson described the caller as being 
“pleasant”.  (T., p. 186) 

During the initial interview on March 9, 2007 Defendant also told Detective Sattler that after calling 911 and the Zone 
5 station, he had called a cousin to see if he could move in with him but it was “left up in the air whether or not he could 
move in”.  (T., p. 167)  Defendant then said that he had left the residence and went approximately two blocks to the local 
market, locking the door to the apartment after he left.  Defendant produced a receipt showing the purchase of items at 
5:09 p.m.  (T., p. 179)  Defendant then indicated that shortly after leaving the market he received a phone call from a 
relative telling him that his grandfather was shot, and he immediately went back to the residence.  Further, as he was 
making his way home he heard a cell phone ringing that was lying on the ground and he picked it up and recognized it as 
his grandfather’s.  (T., p. 164)  Detective Sattler also indicated that Defendant told him he was not upset at all about his 
grandfather kicking him out of the house.  (T., p. 181)  Defendant acknowledged that he knew that his grandfather kept 
a .357 revolver handgun in the residence.  (T., p. 177)     

During the interview Detective Sattler noticed what he believed to be a stain on Defendant’s right boot and consent 
was obtained to collect Defendant’s boots and clothing.    Buccal swabs for DNA testing and a gunshot residue kit were 
also obtained.  (T., p. 178)  

DNA testing of the gun used in the shooting, Defendant’s jacket, jersey, sweatshirt, shirt, and jeans were either 
negative or inconclusive for blood stains or consistent with Defendant’s own blood.  However, a blood stain on 
Defendant’s right boot matched the victim’s blood.  (T., p. 239)  

Detective Kimberly Braddock also interviewed Defendant on March 9, 2007 at approximately 10:45 p.m.  Defendant 
also acknowledged to Detective Braddock that he came home late the night before the victim was killed and they had a 
“confrontation” because Defendant was late.  Defendant indicated that it was not an argument and denied that there was 
any conversation about him being kicked out of the house.  (T., p. 197)  He again repeated his accounts of that day, includ-
ing going to the store in the afternoon. 

Detective Braddock also testified that as she and her partner took the Defendant home that evening he “was over-
heard talking on the phone asking why someone would shoot grandpa in the head”.  (T., p. 201)  At that point his partner 
asked Defendant how he knew his grandfather was shot in the head and Defendant responded by saying “he must have 
been shot in the head if he died instantly.”  (T., p. 201-202)  The jury was instructed regarding the appropriate law and 
returned a verdict finding Defendant guilty of first-degree murder.” 

DISCUSSION 
In his various appeals Petitioner has attacked the credibility and testimony of Ernie Daniels and the instant petition is a 

request for discovery regarding a “deal” between the prosecutor and Daniels for his testimony.  In his concise statement, Petitioner 
alleges that it was error to dismiss his petition and not order the district attorney to turn over any documentation or information 
regarding the alleged deal.   Petitioner does not, however, allege any facts to support his petition other than the following: 

“I recently learned that Judge Mark V. Tranquilli, who was the lead D.A. on my case is under investigation and while I 
do not know the details (not having access to local news or the internet) I hear its all bad corrupt practices, some possi-
bly involving witnesses, regardless, I belive (sic) these same practices are at play in my case as well, including the D.A.’s 
office withholding the fact, some kind of deal was made with Ernie Daniels.  However, in order to prove this, I need the 
D.A.‘s office to turn over certain documentation.”   
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Petitioner further alleges that if he could prove there was a deal with Ernie Daniels then he could prove there was a Brady viola-
tion.  Petitioner did not set forth any additional facts to support a claim of a Brady violation and does not even allege that there is, 
in fact, any documentation or information to disclose.   

Initially, Petitioner cannot circumvent the statutory requirements for filing a PCRA petition by characterizing his request as 
being filed under the “Right to Know” act.  In Commonwealth v. Bennett, 930 A.2d 1264 (2007) the Supreme Court stated: 

It is well settled that the PCRA provides the “sole means for obtaining collateral relief” on claims cognizable under the 
PCRA. 42 Pa.C.S. § 9542; see also Commonwealth v. Chester, 557 Pa. 358, 733 A.2d 1242, 1250 (1999) (offering that the 
PCRA subsumes the remedy of habeas corpus with respect to remedies offered under PCRA). To this end, the PCRA 
envisions that persons convicted of a crime be permitted one review of their collateral claims. 42 Pa.C.S. § 9543; 
Commonwealth v. Peterkin, 554 Pa. 547, 722 A.2d 638, 643 (1998) (stating that the purpose of the PCRA is “to provide a 
reasonable opportunity for those who have been wrongfully convicted to demonstrate the injustice of their convictions”); 
cf. Commonwealth v. Judge, 591 Pa. 126, 916 A.2d 511, 520 (2007) (quoting same language from Peterkin ). These claims 
are most often raised as claims of ineffectiveness but can take on a myriad of forms. See 42 Pa.C.S. § 9543(a)(2). The 
PCRA process includes appellate review of the claims.”  Commonwealth. v. Bennett, 930 A.2d 1264, 1267 (2007) 

In addition, it is clear that Petitioner’s petition is untimely. His judgment of sentence became final on July 24, 2012, 90 days after 
the Supreme Court denied allowance of appeal and the time for filing a petition for writ of certiorari with the United States 
Supreme Court expired.  The timeliness of a PCRA petition is a jurisdictional requisite.  Commonwealth v. Hackett, 956 A.2d 978, 
983 (Pa. 2008)  The time limitations for filing a PCRA petition are set forth in 42 Pa.C.S.A. §9545(b) which provides as follows: 

(b) Time for filing petition.-- 

(1) Any petition under this subchapter, including a second or subsequent petition, shall be filed within one year of the 
date the judgment becomes final, unless the petition alleges, and the petitioner proves that: 

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation 
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States; 

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by 
the exercise of due diligence; or 

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the 
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply 
retroactively.  42 Pa.C.S.A. § 9545(b)  

The instant petition is patently untimely as it was filed more than one year from the date his judgment of sentence became final 
and Petitioner has failed to plead or prove any of the exceptions to the one-year time period for filing a PCRA petition.  As he 
alleged, the instant petition is based on information he received about the prosecutor in his case which is completely unrelated to 
Petitioner’s prosecution,  which occurred more than a decade after his conviction and was “possibly involving witnesses.”  There 
are no other allegations or evidence that supports a claim of a Brady violation.   To establish a Brady violation, an accused 
must prove three elements: [1] the evidence at issue was favorable to the accused, either because it is exculpatory or because 
it impeaches; [2] the evidence was suppressed by the prosecution, either willfully or inadvertently; and [3] prejudice ensued. 
Commonwealth  v. Chmiel, 30 A.3d 1111, 1130–31 (2011)   Finally, to the extent that the petition is a request for discovery, 
discovery is only permitted in PCRA proceeding upon leave of court after a showing of exceptional circumstances. 42 Pa.C.S.A. 
§ 9545(d)(2); Pa.R.Crim.P. 902(E)(1). The PCRA and the criminal rules do not define the term “exceptional circumstances.” 
Rather, it is for the court, in its discretion, to determine whether a case is exceptional, and discovery is therefore warranted. 
Commonwealth v. Dickerson, 900 A.2d 407, 412 (Pa.Super.2006).  There are no facts alleged by Petitioner that support a claim 
for discovery.  Considering the foregoing, the instant petition was appropriately dismissed.   

BY THE COURT: 
/s/Todd, J.
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Commonwealth of Pennsylvania v. 
Garland Pritchard 

Criminal Appeal—Suppression—Traffic Stop—Tinted Windows 

The officer’s testimony that he believed the window tint of the defendant’s car violated the Vehicle Code was credible 
such that suppression was denied. 

No. CC 2019-13844. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Driscoll, J.—March 25, 2021. 

MEMORANDUM  RECONSIDERED AND ORDER REGARDING MOTION TO SUPRESS 
On March 10,2021, I withdrew the order dated March 8,2021, which had denied the defendant’s Motion to Suppress. 
The order was withdrawn in order that the entire matter could be reconsidered. 
The defendant has filed a Motion to Suppress evidence obtained from a field sobriety test and vehicle search.  The defendant 

bases the motion on his contention that the traffic stop of the defendant’s vehicle was unconstitutional under both the federal and 
state constitutions. 

The precise issue raised by the defendant is whether, at the time of the traffic stop, the trooper had “enough reasonable 
suspicion to effectuate a traffic stop.” 

Tinted windows are very commonly seen on streets and highways, and sun screening appears in many variations.  When one 
window is sufficiently translucent to obstruct the view to the inside of the vehicle, the vehicle can be said to be in violation of 
Pa.C.S.A. Sec.4524 (e),  a summary offense subject to a $25 fine.  An officer’s observation even of only a few seconds, of  a tinted 
window, has frequently been held to be a reasonable basis to stop a vehicle and investigate the possible violation of Sec. 4524. 

Frequently, the initial encounter with the driver leads to suspicion or even probable cause to believe that more serious crimes 
are afoot such as possession of controlled substances or DUI, etc. 

The defendant herein contends that the trooper’s Sec. 4524 investigation was a pretext to the  obtaining of evidence of other 
crimes.  According to the trooper,  evidence of marijuana possession and DUI became apparent immediately upon the trooper’s 
person-to-person contact with the defendant, which was through the open window of the vehicle.  Thus, the traffic stop, the 
vehicle search and the DUI field sobriety test were all based on a suspected tinted window offense that was not even charged. 

The Commonwealth contends that the traffic stop was justified by the trooper’s observation  that the defendant’s vehicle’s 
tinted windows appeared to violate 75Pa. C.S.A. 4524 (e) (1), and that the license plate cover obscured the registration plate in 
violation of 75 Pa. C.S.A. 1332 (b) (3). 

THE EVIDENCE AND TESTIMONY 
On August 6,2019, at just past 1PM, Trooper Elliot was stationary in the southbound direction of the Freeport Road as the defen-

dant passed by him.  The defendant was driving a black Chevy Impala, and, according of Trooper Elliot, “At this time I could not 
see inside the vehicle due to the very dark sun screen.”(S.T.6) The trooper then pulled from his parking spot and followed the 
defendant.  In his testimony, the trooper added, “Also, it is hard to read the registration plates because it had a tinted sunscreen 
registration cover over the top of the registration plates.” (S.T.6) 

The trooper’s dashboard camera became active as he followed the defendant.  Two observations as to the video: (1) Though 
there seems to be some visibility through the rear window, it seems darker than the windshield of traffic passing by, and (2) the 
registration plate appears readable from one-to-two car lengths.  However, the side windows are not visible on the video.1 

The trooper testified that the “tintmeter” (also called tintometer) showed only a 17% transparency, but this portion of his 
testimony is not deemed competent.2 

DISCUSSION 
The issue presented is whether the officer’s observation of 2-3 seconds can be said to be a reasonable basis to suspect a tinted 

window violation and justify this traffic stop.   
The officer need have only “reasonable suspicion” of a motor vehicle code violation in order to justify a traffic stop.  The 

reasonable suspicion standard requires that the Commonwealth demonstrate that the officer acted on specific, articulable facts.  
The Commonwealth need not prove that there was a traffic law violation, only that the officer has a reasonable basis of suspecting 
such. 

Generally, the appearance of a motor vehicle code violation is in itself objective, as in the case of a broken taillight or expired 
registration.  Cases under 75 Pa. C.S.A. 4524 (e (i) and 1332 (b) require somewhat of a subjective assessment by the officer.  The 
officer must determine whether his vision is obstructed by sunscreen (Sec. 4525) or a registration plate cover (Sec. 1332 (b). 

75 Pa. C.S.A. 4524 (1) provides that “no person shall drive any motor vehicle with any sun screening which does not permit a 
person to see or view the insides of the vehicle through the windshield, rear wing or side window of the vehicle.”  As noted by 
defendant’s counsel, there is no objective standard of window transparency set forth as a threshold.  Trooper Elliot did not provide 
post-arrest validation of his suspicion, but his testimony was credible,  Thus, the officer’s testimony that there was some degree 
of sunscreen and that he, in fact, could not see through the windows as the defendant drove by satisfies the reasonable suspicion 
standard as to (1) 75 Pa. C.S.A. section 4524(1).3   The “quantum of evidence required  is low in Sec. 4524 cases. 

The suppression motion must be denied. 
An order is attached. 

ORDER DENYING SUPPRESSION MOTION 
And Now, March 25, 2021, the defendant’s motion to suppress is denied. 

BY THE COURT: 
/s/Driscoll, J. 

1 I watched the video carefully twice and find it too difficult to draw a conclusion as to the darkness of the window tint.  The rear 
window is not opaque, but the windows of passing vehicle seem to have more transparency, but sun glare on the  defendant’s 
vehicle makes assessment of the window’s darkness difficult.  
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The side windows are not shown on the video. 
2  The tintmeter testimony cannot be deemed competent, as no foundation was laid; moreover, during the entire process of the 
traffic stop no sunscreen testing appears. 
3 The only apparent reason for the existence of  Sec.4524 is to ensure that police can see inside a vehicle.  Though this section can 
be justified in the cause of police safety, it, by its very language provides a low bar for finding a “specific and articulable  basis for 
a traffic stop.  The thrust  of defendant’s objection to the lawfulness of this traffic stop is the “ quantum of  evidence,” which he 
deems to be so  lacking as to be a mere  pretext for further investigation.  One could reasonably argue that the intrusion upon the 
driver’s Fourth Amendment interests can hardly be justified by a traffic stop for tinted windows or registration plates; however, 
I can find no Pennsylvania  precedent for such a result.  Rather, traffic stops are sanctioned on a “reasonable suspicion” basis.  
By describing the tinted window standard as “sun screening…which does not permit a person to see or view the inside of the 
vehicle…”, without any further requirement or element, the legislature has placed the articulable and reasonable basis” deter-
minations in the eyes of the beholder. 

BY THE COURT: 
/s/Driscoll, J. 

 
 
 
 
 

Commonwealth of Pennsylvania v. 
Jaspar Dudley 

Criminal Appeal—Supression—DUI—corpus delecti 

As circumstantial evidence supports the defendant’s DUI conviction, he was not convicted just based upon his statements, and 
the corpus delicti rule is inapplicable. 

No. CC:04875-2020. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Driscoll, J.—June 1, 2021. 

MEMORANDUM AND ORDER 
Before the court is the defendant’s Motion for Reconsideration of denial of his Motion in Limine which was made prior to trial 

and had sought the suppression of evidence. 
Following the denial of the Motion to Limine, the defendant was found guilty in a non-jury trial of violating 75Pa. C.S.A. Sec. 

3802 (a), Sec. 3802 (c), and Sec. 1543 (a).1. 

SUMMARY OF TESTIMONY AND EVIDENCE 
On August 5, 2019 at about 4AM Trooper Bailey received a dispatch notice of a vehicle off the roadway on I-376 East bound at 

mile marker 76.41, and a man lying outside the vehicle. 
Upon arrival, the trooper found multiple emergency vehicle, EMS, firefighters, and police already on the scene.  Off the 

berm, in a grassy area was the defendant.  The defendant’s breath emitted a strong odor of alcoholic beverage and he 
appeared visibly intoxicated, and had visible injuries, a lump on his head and a small gash.  An open bottle of Smirnoff was 
in the vehicle.  

When the trooper engaged the defendant in conversation the defendant admitted to driving earlier in the day, and had driven 
to the scene, but did not know how the vehicle ended up where it did. 

At the scene, the officer did not request a field sobriety test, believing the defendant to be too intoxicated.  Following the 
on-scene investigation the officer transported the defendant to the hospital.  At the hospital, the defendant verbally consented to a 
blood draw, but did not sign the DL-26 form.  His blood was drawn at 5:20 A.M. and tested as 0.19% BAC. 

ISSUES RAISED BY DEFENDANT AND DISCUSSION 
Essentially, the defendant contends that the Commonwealth failed to establish the corpus deticti of a DUI offense, and, thus, 

the defendant’s statement admission should have been suppressed or excluded. 
The doctrine of corpus delicti exists only to ensure that people are not convicted of crimes on the basis of a confession alone; 

in other the words, convicted when there is no independent evidence of a crime.  Herein there is an ample circumstantial evidence, 
independent of the defendant’s admission, that there had been an accident that was DUI-related, and that the defendant, himself, 
had been the operator of the vehicle.  All the elements of the corpus delicti were demonstrated by the scene itself---the vehicle off 
the highway, the recently injured defendant who smelled of alcoholic beverage, surrounded by emergency responders.  
Consequently, the defendant’s statement was properly admitted as an admission of culpability.  

The defendant further contends that the results of the BAC blood test should not have been received into evidence because (1) 
the defendant’s verbal consent to the blood draw is not supported by a DL-26 acknowledgement, and the consent cannot be 
determined as voluntarily given.   The defendant further contends that, even if the consent was valid, the blood draw (at 5:20 
A.M.) cannot be shown as within two hours of the defendant’s operation of his vehicle (before 4 A.M.).   

The officer’s testimony was credible, and there is no reason to doubt that the defendant verbally consented to have a 
BAC blood test.  A verbal consent is valid.    The 0.19% BAC at 5:20 A.M., corroborates the officer’s testimony in regard 
to the defendant’s apparent intoxication required by 3802 (a).  However, the level at 5:20 A.M also supports the Sec.3802 
(c) conviction. 

The conviction of violationSec.3802 ( c ) requires that the defendant’s BAC be greater than 0.16% within two hours of the draw-
ing.  Though the evidence is not exact as to this requirement, it clearly shows that the officer arrived at a crash scene surrounded 
by emergency vehicles, and that the defendant’s vehicle was “warm to the touch” at 4P.M.  These circumstances are sufficient to 
support the conclusion that the blood draw at 5:20 A.M. was within two hours of the defendant’s driving. 
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1 The within motion has been filed as a post-verdict motion, but prior to sentencing.  The within matter ordinarily is more appro-
priate for consideration as a post-sentence matter (to be raised within 10 days after sentencing) pursuant to Pa. R. Cr.P.720, but 
will be decided as a  motion for judgment of acquittal pursuant to Pa. R. P. Cr. P.704 (B). 

 
ORDER 

And now, June 1, 2021, the reconsidered motion to dismiss this matter for lack of a Corpus Delicti and to suppress the evidence 
of the blood test is denied. 

BY THE COURT: 
/s/Driscoll, J. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Aaron Reed 

Criminal Appeal—Guilty Plea—Decertification—Aggravated Assault—15-Year-Old Defendant—Defendant Arrested while on Bond 

The 15-year-old defendant, charged with Aggravated Assault with a deadly weapon, failed to appreciate the seriousness of his 
offense when he committed another assault while on bond; it was not in the public interest to transfer this case to juvenile court. 

No. CC 2019-04939. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Mariani, J.—April 29, 2021. 

OPINION 
This is a direct appeal wherein the defendant, Aaron Reed, appeals from the judgment of sentence of October 28, 2020, after he 

pled guilty to one count of aggravated assault, in violation of 18 Pa.C.S.A. §2702(a)(4), before the Honorable Kelly Bigley.  This 
case was assigned to this Court for resolution of Defendant’s Act 33 petition seeking to have his case transferred to juvenile court.  
After this Court denied that motion, the defendant pled guilty as set forth above.   This timely appeal followed the imposition of 
sentence.  The defendant claims that this Court erred in denying his request to decertify his case to juvenile court. 

The evidence admitted at the decertification hearing established that defendant was originally charged with two counts of 
aggravated assault in violation of 18 Pa.C.S.A. §2702(a)(1), one count of robbery in violation of 18 Pa.C.S.A. §3701(a)(1), one count 
of aggravated assault – deadly weapon, in violation of 18 Pa.C.S.A. §2702(a)(4), one count of firearms not be carried without a 
license, in violation of 18 Pa.C.S.A. §6106(a)(1) and one count of possession of firearm by a minor, in violation of 18 Pa.C.S.A. 
§6110.1(a).  

The charges against the defendant were based on the following allegations:  On January 31, 2019, City of Pittsburgh Police 
detectives responded to a home invasion in Baldwin Boro, Pennsylvania.  On that date, two black males knocked on the door of a 
residence on Macassar Drive. When a resident opened the door, the two males asked about the location of  the victim in this case. 
The two black males entered the home and walked to the basement area of the residence. The two black males confronted the 
victim.  One of the black males demanded that the victim give him marijuana and pointed a gun at the victim’s chest.   The victim 
struggled with the shooter and, during the struggle, the victim was shot in the abdomen.  The shooter and the other black male then 
fled the scene after the shooter shot out garage door windows to help them escape. After police responded to the scene, the victim 
was interviewed. The victim identified the defendant as the person who shot him.  The defendant was arrested later that evening 
and gunshot powder residue was found on his hands.  The defendant, who was 15 years old at the time of the offense, was charged 
as an adult. 

The defendant filed an Act 33 motion to transfer his case to juvenile court.  This Court convened a hearing on that motion.  At 
the hearing, Carol Hughes, a psychologist, testified on behalf of the defendant.  She opined that the defendant was amenable to 
treatment in the juvenile system. The Commonwealth argued to the contrary and presented evidence that the defendant engaged 
in additional violent criminal conduct after he was released on bail on this case.  Specifically, while on bail on this case, the defen-
dant was again charged in juvenile court with simple assault after he and three other juveniles attacked another juvenile.  After 
considering all of the evidence adduced at the hearing, this Court denied the petition to transfer the case to juvenile court. 

Defendant claims that this Court abused its discretion in denying Defendant’s petition to transfer this case to juvenile court 
because this Court erred in determining that the defendant was not amenable to treatment in the juvenile system.   The law 
governing this Courts decision is set forth in 42 Pa.C.S.A. §6322.  That provision states: 

   (a) GENERAL RULE.-- Except as provided in 75 Pa.C.S. § 6303 (relating to rights and liabilities of minors) or in the 
event the child is charged with murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of 
"DELINQUENT ACT" in section 6302 (relating to definitions) or has been found guilty in a criminal proceeding, if it 
appears to the court in a criminal proceeding that the defendant is a child, this chapter shall immediately become 
applicable, and the court shall forthwith halt further criminal proceedings, and, where appropriate, transfer the case 
to the division or a judge of the court assigned to conduct juvenile hearings, together with a copy of the accusatory 
pleading and other papers, documents, and transcripts of testimony relating to the case. If it appears to the court in a 
criminal proceeding charging murder or any of the offenses excluded by paragraph (2)(ii) or (iii) of the definition of 
"DELINQUENT ACT" in section 6302, that the defendant is a child, the case may similarly be transferred and the 
provisions of this chapter applied. In determining whether to transfer a case charging murder or any of the offenses 
excluded from the definition of "DELINQUENT ACT" in section 6302, the child shall be required to establish by a 
preponderance of the evidence that the transfer will serve the public interest. In determining whether the child has 
so established that the transfer will serve the public interest, the court shall consider the factors contained in section 
6355(a)(4)(iii) (relating to transfer to criminal proceedings). 
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In this case, the defendant was charged in adult court with robbery and aggravated assault with a deadly weapon.  Aggravated 
assault and robbery are specific offenses excluded from the definition of a “delinquent act.” See 42 Pa.C.S.A. 6302.   The law, there-
fore, required that this case proceed in adult court unless the defendant could demonstrate, by a preponderance of the evidence, 
that proceeding in juvenile court serves the public interest.  See 42 Pa.C.S. §6322(a).  As set forth in that statute “[i]n determining 
whether the child has so established that the transfer will serve the public interest, the court considered the factors contained in 
section 6355(a)(4)(iii)(relating to transfer to criminal proceedings).” 

In determining whether the public interest can be served by transferring a case to juvenile court, section 6355(a)(4)(iii) of the 
Juvenile Act mandates courts to consider the following factors: 

(A) the impact of the offense on the victim or victims; 
(B) the impact of the offense on the community; 
(C) the threat to the safety of the public or any individual posed by the child; 
(D) the nature and circumstances of the offense allegedly committed by the child; 
(E) the degree of the child's culpability; 
(F) the adequacy and duration of dispositional alternatives available under this chapter and in the adult criminal justice 
system; and 
(G) whether the child is amenable to treatment, supervision or rehabilitation as a juvenile by considering the following 
factors: 

(I) age; 
(II) mental capacity; 
(III) maturity; 
(IV) the degree of criminal sophistication exhibited by the child; 
(V) previous records, if any; 
(VI) the nature and extent of any prior delinquent history, including the success or failure of any previous attempts 
by the juvenile court to rehabilitate the child; 
(VII) whether the child can be rehabilitated prior to the expiration of the juvenile court jurisdiction; 
(VIII) probation or institutional reports, if any; 
(IX) any other relevant factors . . . . 

42 Pa.C.S. § 6355(a)(4)(iii). 

During the transfer hearing, the report and testimony of psychologist, Carol Hughes, was presented by Defendant. Dr. Hughes 
concluded that the defendant is amenable to treatment in the juvenile justice system.   This Court considered all of the evidence 
offered at the transfer hearing.  This Court’s decision not to transfer the defendant’s case to juvenile court was based on the the 
serious nature of the armed home invasion, its impact on the victim and others in the residence at the time of the home invasion; 
the impact of the offense on the community; the serious threat to the safety of the public or any individual posed by the defendant; 
the nature and circumstances of the offense allegedly committed by the defendant and the high degree of the defendant's culpa-
bility (based on the defendant’s having been identified as the shooter).  While there was evidence presented that the defendant 
was amenable to treatment in the juvenile system, this Court believes that the factors cited above outweighed the evidence of 
amenability to treatment. 

There is no question that the circumstances of the instant offense was serious.  Its impact on the victim and the community 
cannot be overstated.  In this Court’s view, the defendant entered the residence to rob the victim of marijuana at gun point.  The 
offense was violent.  In an effort to steal an illegal controlled substance, the defendant shot the victim in the abdomen.  The 
defendant allegedly shot out windows to escape. The defendant played the central role in the home invasion. 

In addition to the circumstances of the offense of conviction, this Court also considered the fact that the defendant engaged in 
other violent assaultive conduct while on bail in this case.  This evidence directly challenged the evidence that the defendant was 
amenable to treatment in the juvenile system.  This Court did not believe that the defendant took the circumstances of this case 
seriously.  Instead of complying with the conditions of bail, namely not to engage in other criminal conduct, the defendant ignored 
those conditions and continued to commit additional violent offenses.  This Court believes that the defendant poses a continued 
threat to the safety of society in general.  More importantly, the defendant would pose a serious threat to other juveniles if he were 
to remain in the juvenile justice system.  Though the defendant did not have a criminal record, he has been using marijuana since 
the sixth grade and his criminal conduct has escalated since his arrest for the offense of conviction.  The record demonstrates that 
the defendant is a threat to the community.  Considering all of the relevant factors, this Court believes that the public interest 
would not be served by transferring this case to juvenile court.  

Defendant’s next claim is that the juvenile decertification process is unconstitutional.  Defendant asked this Court to overrule 
Pennsylvania Supreme Court precedent denying his very claims. As conceded by the defendant in its pre-hearing memorandum, 
in Commonwealth v. Cotto, 753 A.2d 217, 224 (Pa. 2000), the Supreme Court of Pennsylvania specifically noted that 

[t]he decision to transfer has no bearing on either the procedural or substantive aspects of the criminal conviction in 
criminal court (i.e., it is still the Commonwealth's burden to prove every fact necessary to constitute murder beyond 
a reasonable doubt). Consequently, placing the burden on a petitioner in this manner in no way denied him his due 
process safeguards. 

See also, Commonwealth v. Aziz, 724 A.2d 371, 373-374 (Pa.Super. 1999) appeal denied 759 A.2d 919 (Pa. 2000).  Accordingly, 
Defendant’s claim fails. 

The judgment of the Court should be affirmed. 

BY THE COURT: 
/s/Mariani, J. 

Dated: April 29, 2021 
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Commonwealth of Pennsylvania v. 
Darnell McCarthy 

Criminal Appeal—Excessive Sentence 

The record in this case supports the sentence imposed by the Court. Although the sentence imposed exceeded the aggravated 
range of the sentencing guidelines, the Court reviewed the presentence report and considered the contents of that report in 
imposing sentence. 

No. CP-02-CR-6471-2018. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Mariani, J.—December 15, 2020. 

OPINION 
This is a direct appeal wherein the defendant, Darnell McCarthy, appeals from the judgment of sentence of December 5, 2019 

which became final upon the denial of the defendant’s post-sentencing motions on July 29, 2020.  In this case, after a non-jury trial, 
the defendant was convicted of Kidnapping, Robbery, Aggravated Assault, Terroristic Threats, Unlawful Restraint, Simple Assault 
and a Violation of the Uniform Firearms Act.    As to the kidnapping and robbery convictions, this Court imposed consecutive terms 
of imprisonment of not less than 10 years nor more than 20 years.   No further penalty was imposed at the remaining counts of con-
viction.  Defendant filed a timely Notice of Appeal.  He also filed a timely Concise Statement Of Matters Complained Of On Appeal 
claiming that his sentence was manifestly excessive because this Court only considered the magnitude of the crime in imposing 
sentence.  As set more fully below, the defendant is incorrect.   

At trial, the following facts were adduced:  On February 28, 2018, Michael Halloran was violently assaulted as he was walking 
down Boggs Avenue in the Mt. Washington section of the City of Pittsburgh toward a CoGo’s convenience store.  As he crossed the 
street, he was approached by two black males near a white van.  A person, later identified as the defendant, grabbed Halloran by 
the arm and stated, “Hey bro, I’m not playing,” and displayed a firearm from his waistband. The defendant reached into Halloran’s 
pocket and removed $20.00 and the keys to Halloran’s vehicle.  Halloran was “pistol whipped” on his head and was punched in the 
mouth. He was struck approximately five to six times. Both men instructed Halloran to place his hands on a truck and they patted 
him down to find more money. 

Both men then asked Halloran how much money he had on his ATM card.  The men led Halloran to the CoGo’s store and 
stood with him as he withdrew money from the ATM machine.  While inside CoGo’s, the defendant threatened Halloran by 
saying, “if you mess up one time, I’ll put your brains all over this floor,” and, “if you put your PIN in wrong, I’ll put a hole 
in your head.”  The defendant and Halloran, while at the ATM machine, were captured by the video surveillance camera 
inside CoGo’s store.    

Both actors and Halloran then walked back toward Halloran’s residence on Boggs Avenue.  The actors again demanded money 
and asked about narcotics.  Halloran informed them that he didn't know what they were talking about.  Halloran was then 
instructed to get on his knees.  The defendant pressed his firearm against Halloran’s head as Halloran was on his knees.  The actors 
asked him where his vehicle was located and demanded that Halloran get inside of his vehicle in the passenger seat.  The defen-
dant drove the vehicle and the other actor sat in the back seat behind Halloran with a gun pointed at Halloran’s back.  The defen-
dant then drove to a housing complex.  The three men exited Halloran’s vehicle and walked to a residence.  A third male came out-
side.  The defendant said to the third person, “look what we got.  Look how scared he gets with a gun in his face.” The defendant 
then pointed the gun at Halloran’s face. The two actors and Halloran then drove off. They dropped Halloran off in Mt. Washington, 
wiped the vehicle clean and fired three shots into the air. The two actors ran from the scene. At a subsequent line-up, Halloran 
identified the defendant as one of the persons who assaulted and kidnapped him. The defendant was convicted and sentenced as 
set forth above.   

Defendant claims that this Court based its sentence only on the circumstances of the offense and failed to consider the defen-
dant’s age, character, maturity education, prior criminal history and rehabilitative needs. This is simply incorrect. 

A sentencing judge is given a great deal of discretion in the determination of a sentence, and that sentence will not be disturbed 
on appeal unless the sentencing court manifestly abused its discretion.”  Commonwealth v. Boyer, 856 A2d 149, 153 (Pa. Super. 
2004), citing Commonwealth v. Kenner, 784 A.2d 808, 811 (Pa.Super. 2001) appeal denied, 568 Pa. 695, 796 A.2d 979 (2002); 42 
Pa.C.S.A. §9721.   An abuse of discretion is not a mere error of judgment; it involves bias, partiality, prejudice, ill-will, or manifest 
unreasonableness.  See Commonwealth v. Flores, 921 A.2d 517, 525 (Pa.Super. 2007), citing Commonwealth v. Busanet, 817 A.2d 
1060, 1076 (Pa. 2002).   

Furthermore, the “[s]entencing court has broad discretion in choosing the range of permissible confinements which best suits 
a particular defendant and the circumstances surrounding his crime.”  Boyer, supra, quoting Commonwealth v. Moore, 617 A.2d 
8, 12 (1992).     Discretion is limited, however, by 42 Pa.C.S.A. §9721(b), which provides that a sentencing court must formulate a 
sentence individualized to that particular case and that particular defendant.  Section 9721(b) provides:  “[t]he court shall follow 
the general principle that the sentence imposed should call for confinement that is consistent with the protection of the public, the 
gravity of the offense, as it relates to the impact on the life of the victim and on the community, and the rehabilitative needs of the 
defendant . . . . “ Boyer, supra at 153, citing  42 Pa.C.S.A. §9721(b).  Furthermore, 

In imposing sentence, the trial court is required to consider the particular circumstances of the offense and 
the character of the defendant.  The trial court should refer to the defendant’s prior criminal record, age, per-
sonal characteristics, and potential for rehabilitation.  However, where the sentencing judge had the benefit 
of a presentence investigative report, it will be presumed that he or she was aware of the relevant informa-
tion regarding the defendant’s character and weighed those considerations along with mitigating statutory 
factors.  

Boyer, supra at 154, citing Commonwealth v. Burns, 765 A.2d 1144, 1150-1151 (Pa.Super. 2000) (citations omitted).   
In fashioning an appropriate sentence, courts must be mindful that the sentencing guidelines “have no binding effect, in that 

they do not predominate over individualized sentencing factors and that they include standardized recommendations, rather than 
mandates, for a particular sentence.” Commonwealth v. Walls, 592 Pa. 557, 567, 926 A.2d 957, 964 (2007).    A sentencing court is, 
therefore, permitted to impose a sentence outside the recommended guidelines.  If it does so, “the sentencing court must state its 
reasons for the sentence on the record.”  Boyer, supra at 154, citing 42 Pa.C.S.A. § 9721(b).  The sentencing judge can satisfy the 
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requirement that reasons for imposing sentence be placed on the record by indicating that he or she has been informed by the 
presentence report; thus properly considering and weighing all relevant factors.  Boyer, supra, citing Burns, supra, citing 
Commonwealth v. Egan, 451 Pa.Super. 219, 679 A.2d 237 (1996). 

Moreover, the imposition of consecutive, rather than concurrent, sentences lies within the sound discretion of the sentencing 
court. Commonwealth v. Lloyd, 878 A.2d 867, 873 (Pa. Super. 2005), appeal denied, 585 Pa. 687, 887 A.2d 1240 (2005) (citing 
Commonwealth v. Hoag, 665 A.2d 1212, 1214 (Pa. Super. 1995).  Title 42 Pa.C.S.A. § 9721 affords the sentencing court discretion 
to impose its sentence concurrently or consecutively to other sentences being imposed at the same time or to sentences already 
imposed. Commonwealth v. Marts, 889 A.2d 608, 612 (Pa. Super. 2005) (citing Commonwealth v. Graham, 661 A.2d 1367, 1373 
(1995)). "In imposing a sentence, the trial judge may determine whether, given the facts of a particular case, a sentence should run 
consecutive to or concurrent with another sentence being imposed." Commonwealth v. Perry, 883 A.2d 599 (Pa. Super. 2005), quot-
ing Commonwealth v. Wright, 832 A.2d 1104, 1107 (Pa.Super.2003); see also Commonwealth v. L.N., 787 A.2d 1064, 1071 
(Pa.Super.2001), appeal denied 569 Pa. 680, 800 A.2d 931 (2002). 

The record in this case supports the sentence imposed by this Court.   The sentence imposed exceeded the aggravated range 
of the sentencing guidelines.  This Court reviewed the presentence report and considered the contents of that report in imposing 
sentence.  

The information set forth in the presentence report demonstrated the need for long-term rehabilitation for the defendant. 
In April of 2011, the defendant was sentenced to a term of incarceration of not less than two years, nor more than five years 
for violating the Uniform Firearms Act. He was also sentenced to a consecutive five years of probation for his participation 
in a conspiracy to distribute controlled substances.  On February 15, 2012, the defendant was paroled from Quehanna Boot 
Camp.  

On January 28, 2014, the Pennsylvania Board of Probation and Parole recommitted the defendant to incarceration for twelve 
months for criminal and technical violations. The defendant was paroled on December 1, 2014. The defendant was detained on 
new charges (which were ultimately dismissed) on September 20, 2015, but due to multiple technical violations, the defendant 
was re-incarcerated and was eventually released from the State Correctional Institute at Rockview on December 28, 2017, after 
serving his full sentence.  

At the time he committed the instant offenses, the defendant was also serving a five year probation for theft by deception.  On 
October 28, 2013, the defendant pled guilty to having obtained $12,000 by depositing a counterfeit check into a local bank and then 
withdrawing cash.  

This Court was also persuaded that the sentence imposed was appropriate because of the nature and length of the events that 
led to Defendant’s conviction.  The defendant selected a vulnerable, innocent victim.  The offenses were prolonged events that 
encompassed a number of different locations.  The offenses involved repeated threats of violence and the victim was assaulted 
multiple times throughout the ordeal.  Simply put, the victim was terrorized by the defendant over substantial a period of time.  
This Court believed that an important component of the sentence was to ensure that the public was protected from further crimes 
of the defendant for a substantial period of time.   

Also significant to the Court’s sentencing decision in this case was the lasting impact on the victim of the defendant’s criminal 
conduct.  As set forth in the presentence report, the victim of the defendant’s conduct submitted a two-page, detailed description 
of his hours-long “life-altering encounter” that included “a gun pointed at [his] face, as well as bashed over [his] head, and threats 
in regards to taking [his] life.”  The victim also described how he was subjected to having a gun placed against his temple by the 
defendant while the defendant was encouraging other people to “look how scared he [the victim] gets with a gun in his face.’ The 
victim observed that, “I am still astonished to have seen such genuine enjoyment from an individual by making a man fear for his 
life.”  

This Court considered the defendant’s age and criminal history, noting that the defendant has been provided with other oppor-
tunities to conform his conduct to the law, but he chose not to do so. The defendant was previously convicted for the unlawful 
possession of a firearm and also had a prior conviction for illegally attempting to obtain money.  He was on probation at the time 
of the instant offenses yet that did not deter the defendant from engaging in violent criminal activity. This Court also considered 
the effect the defendant’s actions had on the victim. In this Court’s view, a sentence beyond the aggravated range was the 
appropriate sentence.  Accordingly, the sentence should not be disturbed.  

BY THE COURT: 
/s/Mariani, J. 
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Lamon Street 

Criminal Appeal—Homicide (1st Degree)—Sentencing (Legality)— Juvenile Lifer Resentenced After Batts— 
de facto Life Sentence 

Juvenile defendant raises several claims related to his two consecutive sentences of 30 years to life on two murder convictions; 
because the Commonwealth did not seek life sentence without parole, it did not have to show incorrigibility – also, for claim  
that court imposed a de facto life sentence, courts must look at each sentence individually, not in the aggregate. 

No. CC 200911095. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Cashman, J.—May 11, 2021. 

OPINION 
Appellant, Lamon Street (hereinafter referred to as, “Street”), was charged with first degree murder, homicide of an unborn 

child, and several lesser offenses.   The charges stemmed from the shooting death of Shavaughn Wallace and her unborn child on 
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May 22, 2009.   In a published opinion1, the Superior Court summarized the underlying facts of the Street’s crimes as follows: 
On May 22, 2009, roughly eight to eleven persons congregated near the outside of a certain residence on Alpine Street in 

Pittsburgh.   Those persons included Sofion Moore and his girlfriend, Shavaughn Wallace.   Some thirteen gunshots were fired 
toward the group.   When the shooting started, Wallace was inside a car.  Moore warned her to lie down.  While it is not clear if 
Wallace did so, or if she tried to exit the vehicle, she was hit by gunfire.   As a result, she and her unborn child died. 

Moore initially told police that he did not know who the shooter was, but later identified Street as the gunman based on a photo 
array shown to him by police.   At Street's trial, Moore first indicated he had not seen the shooter; however, after additional exam-
ination, Moore testified that he had seen Street firing the gun.    

Some of the persons who had congregated on Alpine Street were members of a gang known as the Hoodtown Mafia.   Street was 
associated with the Brighton Place Crips ("the Crips"), a rival gang.  There had been numerous shootings between members of the 
two gangs leading up to May 22, 2009.   The day after the shooting, Street spoke with Dwayne Johnson who was associated with 
the Crips, and told Johnson, "I did that shit around Hoodtown." Johnson testified that he interpreted Street's statement to mean that 
Street had shot Wallace.   Street also told Johnson that he had been "off on pills and he didn't care." The context of Johnson’s 
testimony suggested that Street meant he was using pills at the time of the shooting.   Johnson also testified that, based on his 
friendship with Street, he knew that Street had, at times, used the drug Ecstasy.   Street was seventeen years, eleven months, and 
three days old at the time of the homicides.    

In or around March 2010, Johnson and Street came into contact while they were in a federal correctional facility, both of them 
having been indicted in a federal case as members of the Crips.  By that time, Street had also been charged with homicide in the 
instant case.    The two men discussed Street's homicide case.   During their conversation, Street indicated that, on the date of the 
shooting, he had been driven to the scene by another member of the Crips named “Fifty.” Street stated that he walked a certain 
distance, saw a group of people, and started shooting.   Street also told Johnson that he had seen Moore in the group.   Moreover, 
Street claimed that Moore could not have seen Street shooting because Moore had his back turned to Street.   Street also told 
Johnson that Wallace did not run during the incident but, instead, was beside a vehicle when Street shot her.   Johnson eventually 
pled guilty to federal charges and he agreed to testify in Street’s homicide case.    

Following a non-jury trial, Street was convicted of first-degree murder and related offenses on February 29, 2012.   The trial 
court2  sentenced Street to life imprisonment without the possibility of parole.   Street subsequently filed post-sentence motions 
claiming, inter alia, that he should receive a new trial because the verdict was against the weight of the evidence.   The court denied 
those motions.   On April 4, 2012, Street filed a notice of appeal to the Superior Court and thereafter filed his statement of matters 
complained of on appeal.    

On June 25, 2012, the United States Supreme Court issued its decision in Miller v. Alabama, 576 U.S. 460 (2012), in which the 
Supreme Court held that mandatory sentences of life without the possibility of parole for juvenile defendants violates the Eighth 
Amendment to the United States Constitution.  Street subsequently filed a motion to supplement his pending 1925(b) statement to 
include a claim that his sentence was illegal under Miller.  The trial court granted this motion and thereafter filed an opinion in 
which it agreed with Street’s assertion that a resentencing hearing was necessary in light of the Miller decision.  The trial court 
therefore recommended that Street’s sentence be vacated and that the matter be remanded for resentencing.   

On May 8, 2013, the Superior Court affirmed Street’s convictions, but remanded the matter for resentencing.  Street’s resen-
tencing hearing was held on January 8, 2015, and, after hearing testimony and reviewing the evidence, the trial court reimposed 
a sentence of life without the possibility of parole in relation to Street’s first-degree murder conviction.  No further penalty was 
imposed at the remaining counts. 

On February 2, 2015, Street filed a motion to modify his sentence, which the trial court subsequently denied.  Street thereafter 
filed a notice of appeal to the Superior Court in which he raised several claims, including a claim that his sentence was illegal and 
an evidentiary claim relating to the trial court’s denial of his motion for a new trial.  On August 24, 2016, the Superior Court 
affirmed the trial court’s judgment of sentence.  Street thereafter filed a petition for allowance of appeal to the Pennsylvania 
Supreme Court, which the Court quashed as untimely.   

On August 25, 2017, Street filed a petition pursuant to Pennsylvania’s Post Conviction Relief Act and thereafter filed an 
amended PCRA petition alleging that his sentence was illegal under Com. v. Batts, 163 A.3d 410 (Pa. 2017)3.  On February 26, 2018, 
the trial court vacated Street’s sentence and scheduled the matter for resentencing.  A resentencing hearing was held before this 
Court on January 30, 2020, after which this Court imposed consecutive sentences of thirty years to life at each homicide count.   

On February 27, 2020, Street filed a post-sentence motion to vacate his sentence in order to permit him to obtain an expert 
report at the expense of his defense counsel.  A hearing on that motion was held before this Court on August 28, 2020.  This Court 
subsequently denied Street’s motion and the instant appeal followed.   

While Street raises nine (9) individual claims of error in his concise statement of matters complained of on appeal, all of his 
claims are based upon his contention that his sentence is illegal under Miller and Batts.  However, because the dictates of Miller 
and Batts do not apply to Street’s case, his claims are without merit and do not warrant consideration.   

The first claim raised by Street in his 1925(b) statement is an assertion that his sentence is illegal and constitutes an abuse of 
discretion under Miller v. Alabama and Com. v. Batts.  Specifically, Street alleges that this Court abused its discretion and imposed 
an illegal sentence by failing to properly consider and articulate its reasons for imposing an aggregate sentence of sixty (60) years 
to life upon resentencing.  While Street’s first claim alleges both constitutional violations and discretionary errors, he is challeng-
ing the constitutionality of his sentence under Miller and Batts and his claim must therefore be treated as a claim that his sentence 
is illegal.   

Street’s claim that this Court erred by failing to adequately consider and articulate its Miller analysis does not warrant consid-
eration because Miller is inapplicable to Street’s case.  A sentencing court must only consider the Miller factors in cases in which 
the Commonwealth is attempting to meet its burden of overcoming the presumption against juvenile life without the possibility of 
parole sentences.  Com. v. Melvin, 172 A.3d 14 (Pa.Super. 2017); Com. v. Derrickson, 2020 Pa.Super. 264 (2020); Com. v. Lekka, 
210 A.3d 343 (Pa.Super. 2019); Com. v. White, 193 A.3d 977 (Pa.Super. 2018).  Because the Commonwealth did not seek a sentence 
of life without the possibility of parole, application of the Miller factors was immaterial and Street’s challenge to the legality of his 
sentence is without merit. 

Even if Street’s first claim were to be construed as a challenge to the discretionary aspects of his sentence, his claim would 
nonetheless fail.  The right to appeal the discretionary aspects of a sentence is not absolute.  Com. v. Derrickson, 2020 Pa.Super. 
264.  In determining whether an appellant has properly preserved the discretionary aspects of sentencing for appellate review, the 
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appellate court must conduct a four-part analysis to determine: (1) whether the appellant has filed a timely notice of appeal; (2) 
whether the issue was properly preserved at sentencing or in a motion to reconsider and modify sentence; (3) whether the appel-
lant's brief has a fatal defect; and (4) whether there is a substantial question that the sentence appealed from is not appropriate 
under the Sentencing Code.  Id.  

While Street has presumably satisfied at least some of the elements necessary for an appellant to challenge the discretionary 
aspects of his sentence, he has not established that a substantial question exists as to the propriety of his sentence.  In order to 
establish the existence of a substantial question, the appellant must show that the sentencing court’s actions were inconsistent with 
the Sentencing Code or contrary to the fundamental norms underlying the sentencing process.  Id.  The sole basis of Street’s 
contention that this Court abused its discretion in imposing his sentence is his assertion that this Court failed to adequately 
consider the Miller factors.  Because he was not subjected to a sentence of life without the possibility of parole, this Court was not 
required to consider the Miller factors when imposing Street’s sentence.  Moreover, even if Miller did apply to Street’s case, an 
allegation that the sentencing court failed to adequately consider mitigating factors alone does not raise substantial question that 
a sentence was inappropriate as required to appeal from discretionary aspects of sentence.  Com. v. Downing, 990 A.2d 788 
(Pa.Super.2010); Com. v. Disalvo, 2013 Pa.Super. 187 (2013); Com. v. McKiel, 629 A.2d 1012 (Pa.Super. 1993).   

The record in the instant matter clearly reflects this Court’s consideration of all necessary and relevant factors in fashioning 
Street’s sentence.  Street received a sentence that was both consistent with the statutory requirements set forth in 18 Pa.C.S. § 
1102.14  and within the applicable sentencing guidelines.  As Street has adduced no evidence that his sentence is illegal or that this 
Court abused its discretion in imposing his sentence, Street’s first claim must fail.   

The next four claims raised in Street’s 1925(b) statement are all based upon Street’s assertion that, pursuant to Miller and Batts, 
his aggregate sentence of sixty years to life constitutes an illegal de facto life sentence.  In his claims labeled B through E, Street 
argues that, because his aggregate sentence of sixty years to life makes him ineligible for parole until he reaches the age of 
seventy-eight, his sentence affords him no meaningful opportunity for release and is therefore illegal under Miller and Batts5.  
Street’s claims are based upon improper interpretations of both the statutory authority and relevant case law governing de facto 
life sentences for juvenile homicide defendants in the wake of Miller and Batts.  Specifically, Street argues that his aggregate 
sentence – rather than his individual thirty-year sentences – should be considered for purposes of determining if his sentence 
constitutes a de facto life sentence.  However, Street’s argument has been squarely rejected by Pennsylvania courts  

Street’s claims alleging that his aggregate sentence constitutes a de facto life sentence is a challenge to legality of his sentence.  
Com. v. Foust, 2018 Pa.Super. 39.  When reviewing a challenge to the legality of a sentence, Pennsylvania courts must consider the 
individual sentences, not the aggregate sentence, to determine if the trial court imposed a term-of-years sentence which consti-
tutes a de facto life sentence.  Id.  Street’s 1925(b) statement makes no meaningful reference to his individual sentences, nor does 
he allege that his individual sentences are illegal.  Instead, Street’s claims are based solely on the fact that, in the aggregate, his 
two, consecutive sentences of thirty years to life deny him any meaningful opportunity for release.   

The Superior Court previously addressed a Miller claim which was nearly identical to that raised by Street in the instant appeal.  
In Foust, supra, the appellant was sentenced to life without the possibility of parole after being convicted of two counts of homi-
cide.  Foust, supra.  As he was a juvenile at the time at which he committed the murders, Foust appealed his sentence following 
the United States Supreme Court’s decision in Miller.  Foust’s sentence was vacated, and the matter was remanded for resentenc-
ing consistent with Miller.  Id.  Like Street, Foust was resentenced to two consecutive thirty-year to life sentences at each homi-
cide count.  Id.  Foust appealed his new sentence, arguing that his aggregate sentence of sixty years to life constituted an illegal 
de facto life sentence.  Id.       

The Superior Court rejected Foust’s argument that it should consider his sixty-year aggregate sentence for purposes of deter-
mining if he had received a de facto life sentence. Id.  The Court held that, when evaluating the constitutionality of a sentence to 
determine if a juvenile received a de facto life sentence, it is the appellant’s individual sentences that must be considered, not his 
aggregate sentence.  Id.  In reaching its decision, the Superior Court reasoned that the imposition of consecutive rather than 
concurrent sentences rests within the trial court's discretion and that defendants convicted of multiple offenses are not entitled to 
a “volume discount” on their aggregate sentence.  Id.  (citing Com. v. Harvard, 64 A.3d 690 (Pa.Super. 2013)).  The Foust Court 
ultimately determined that neither Foust’s individual sentences, nor his aggregate sentence, constituted a de facto life sentence.  
Id.; see also Com. v. White, 2018 Pa.Super. 214 (2018) (sentence of 30 years to life does not constitute de facto life sentence). 

It is clear that Street’s sentence is legal under Miller and Batts.  Because the claims labeled B through E in Street’s 1925(b) are 
all dependent upon Street’s assertion that he received an illegal de facto life sentence, these claims are without merit.  By seeking 
a further reduction of his sentence for double homicide, Street is attempting to secure the type of “volume discount” the Superior 
Court unequivocally rejected in Foust.  The protections of Miller and Batts were fashioned as a legitimate means by which to shield 
juvenile defendants from unjust sentences.  Street, however, is attempting to use those protections as a sword to slice away at his 
constitutionally sound sentence.   

The remaining claims6 raised in Street’s 1925(b) statement relate to this Court’s evidentiary rulings with respect to his resen-
tencing hearing.  These claims include an assertion that this Court impermissibly limited his ability to obtain an updated expert 
report prior to resentencing and his contention that this Court erred in relying on the Commonwealth’s position that he had no 
remorse for his crimes.  Because Street’s remaining claims all relate to his assertion that he was prevented from presenting 
evidence of his capacity for rehabilitation and remorse over his crimes, this Court will address them collectively. 

Street’s evidentiary claims are based upon the same flawed theory that serves as the basis for his constitutional claims.  Each 
of these claims involve an assertion that he was prevented from procuring or presenting evidence relating to his capacity for reha-
bilitation, a factor which had no bearing on Street’s resentencing.  As the Commonwealth was not seeking a sentence of life with-
out the possibility of parole, Miller and Batts did not apply.  Assuming, arguendo, that evidence of Street’s capacity for rehabilita-
tion were relevant for purposes of resentencing, Street’s claim would nonetheless fail because the Superior Court has held that 
expert testimony is not constitutionally required in cases in which Miller and Batts apply.  Com. v. Melvin, 2017 Pa.Super. 301 
(2017) (citing Com. v. Batts, 640 Pa. 401 (2017)). 

To the extent that Street challenges the discretionary aspects of this Court’s evidentiary rulings, any such claims are also 
meritless.  Even if evidence of Street’s rehabilitative capacity were relevant, he has not established that this Court abused its 
discretion in reaching its evidentiary decisions.  See Com. v. King, 959 A.2d 405 (Pa.Super. 2008) (abuse of discretion in relation 
to a court’s evidentiary ruling is not merely an error of judgment, but rather where the judgment is manifestly unreasonable, where 
the law is not properly applied, or where the record shows that the action is a result of partiality, prejudice, bias, or ill will)).   
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Street’s assertions that this Court thwarted his efforts to procure an updated expert report for purposes of resentencing are 
baseless.  While Street attempts to color his claims as judicial error, they are merely grievances over Street’s inability to dictate 
the terms of his evaluation.  The record in the instant matter reveals that both the trial court and the sentencing court afforded 
Street all necessary protections with respect to examination by an expert witness.  Street was given multiple opportunities and 
ample time to secure an updated expert report and his assertion that his due process rights were violated by virtue of this Court’s 
evidentiary rulings is patently false.  See Com. v. Melvin, 2017 Pa.Super. 301 (2017) (provision of public funds to hire experts to 
assist in the defense against criminal charges is a decision vested in the sound discretion of the court and a denial thereof will not 
be reversed on due process grounds absent an abuse of that discretion); see also Com. v. Wholaver, 605 Pa. 325 (2010) (where state 
provides expert witness for indigent defendant, the fact that expert is not the one defendant would have chosen does not render 
expert less effective or independent). 

Finally, Street’s assertion that this Court erred, “in relying on the Commonwealth’s position that [he] had no remorse” is both 
meritless and beyond the scope of review for an appellate court reviewing a sentencing decision.  A sentencing court has broad 
discretion in determining a reasonable penalty, and appellate courts afford the sentencing court great deference in making such 
determinations, “as it is the sentencing court that is in the best position to view the defendant's character, displays of remorse, defi-
ance, or indifference, and the overall effect and nature of the crime.” Com. v. Edwards, 194 A.3d 625 (Pa.Super. 2018).  Street’s 
bald assertion that this Court placed undue weight on the Commonwealth’s position that he was unremorseful is clearly insuffi-
cient to establish an abuse of discretion.   

As Street has adduced no evidence that this Court’s evidentiary rulings were manifestly unreasonable, that the law was not 
applied properly, or that this Court’s rulings were the result of partiality, prejudice, bias, or ill will, his evidentiary claims are with-
out merit.   Com. v. Thompson, 2014 Pa.Super. 106 (2014); Com. v. King, 959 A.2d 405, 411 (Pa.Super. 2008). 

For the foregoing reasons, the claims set forth in Street’s 1925(b) statement are meritless and he is not entitled to relief. 

BY THE COURT: 
/s/Cashman, J. 

Dated: May 11, 2021 

1 Com. v. Street, 69 A.3d 628, 630-631 (Pa.Super. 2013). 
2 The Honorable Donna Jo McDaniel (ret.) presided over Street’s non-jury trial.  Street’s case was transferred to this Court upon 
Judge McDaniel’s retirement.   
3 In Batts, the Pennsylvania Supreme Court held that, in cases in which a court is resentencing a defendant pursuant to Miller and 
determines that a sentence of life without the possibility of parole is inappropriate, the court must impose a mandatory maximum 
sentence of life imprisonment as required by 18 Pa.C.S.  § 1102(a), accompanied by a minimum sentence determined by the court 
upon resentencing. 
4 Section 1102.1 does not prescribe minimum sentences for juvenile homicide defendants who, like Street, were convicted of first 
or second-degree murder before June 24, 2012. Hence, this Court had the discretion to sentence Appellant to any minimum 
sentence it considered appropriate. Com. v. Foust, 2018 Pa.Super. 39 (2018). 
5 These claims include four (4) individual assertions that his aggregate sentence of sixty years to life constitutes a de facto life 
sentence in violation of various provisions of the United States Constitution and the Constitution of Pennsylvania.   
6 Claims labeled F through I. 
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In Re: Estate of Betty Jean Heinlein, deceased 
Marriage Settlement Agreement 

The Court does not have standing to determine the validity of a Marriage Settlement Agreement in an estate proceeding when 
final decree of divorce issued in another jurisdiction. 

No. 1127 of 2016. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
O’Toole, J.—March 12, 2020. 

MEMORANDUM OPINION 
AND ORDER OF COURT 

This matter came before the Court on Objections and Amended Objections filed by Elizabeth Heinlein to the First and Final 
Account and Petition for Adjudication filed by Sharon Flynn, the Executrix of the Estate of Betty Jean Heinlein.  A hearing was 
held on February 3, 2020.  

Findings of Fact 

1.   The Decedent died testate on February 14, 2016.  

2.   Testamentary Letters were issued to Sharon Flynn, as Executrix, on February 25, 2016.  

3.   Decedent’s Last Will and Testament devised her entire estate to her son, William Heinlein.   

4.   William Heinlein died on March 11, 2017.   

5.   Elizabeth Heinlein, the Objectant herein, is the former Wife of William Heinlein.  (N.T. 02/03/20, pp. 10-12) 

6.   Prior to the entry of a final Decree in Divorce, William and Elizabeth entered into an Agreement dated April 15, 2010.  
Paragraph 19 of the Agreement provides, in pertinent part, as follows: “Except Husband will provide, by Agreement, 50% fifty 
percent (sic) of the inheritance proceeds from the estate of his Mother, Betty J. Heinlein after her passing.”   

7.   Elizabeth filed a claim against the Estate based upon this provision of the Agreement.  The claim was denied.   

Discussion 
There are five issues pending before the Court.  

First, Elizabeth’s counsel filed a Motion in Limine to exclude evidence contesting the validity of the Agreement executed by 
Elizabeth and William prior to the entry of their Divorce Decree.  The Court agrees with Elizabeth that this is not the proper court 
to rule upon the validity of a Marriage Settlement Agreement.  As the final Decree was issued in Potter County, a challenge to the 
validity of the Agreement should be litigated in that Court.  As such, as Agreements are presumed to be valid, the Court will 
proceed as if the Agreement is valid and enforceable as an assignment against the within Estate since William, or now his estate, 
is the sole beneficiary of the Decedent’s estate.  

Second, does the Estate have standing to claim that Elizabeth breached the Agreement?  The answer is in the negative.  The 
person with standing to raise a breach of contract claim would be William, or his estate.  As neither William, during his lifetime, 
nor his estate have raised such a claim, the issue is moot.  

Third, has Elizabeth proven that there are assets missing from the estate, specifically, bonds and jewelry?  No, she has not.  Her 
testimony was that the last time she saw the bonds was in 2006 or 2007, which was ten years prior to the Decedent’s death.  The 
Decedent could have redeemed the bonds during that time to cover her living expenses, or she could have gifted the bonds to other 
persons, etc.  With regard to the jewelry, again, Elizabeth’s testimony was that she saw her former mother-in-law wear jewelry in 
2014 or 2015.  She failed to prove that the Decedent had valuable jewelry at the time of her death.  Thus, these Objections are with-
out merit.  

Fourth, is Elizabeth entitled to fifty percent (50%) of the “gross” estate or fifty percent (50%) of the “net”  estate?  Elizabeth 
claims that she is entitled to fifty percent (50%) of the “gross” estate.  As the wording of the Agreement, as stated above does not 
include the word “gross” estate, the Court finds that she is only entitled to fifty percent of the “net” estate, which is the value of 
the estate after the payment of all estate expenses.   

Fifth, should the Executrix be surcharged for overpayment of counsel fees, inflating the estate expenses, and overspend-
ing to have the residence repaired to list it for sale?  While the attorney’s fees are slightly high, the Court does not find them 
to be excessive.  The Court further finds that the Executrix properly expended estate funds to pay living expenses for William 
after the Decedent’s death, as he was the sole beneficiary of the estate, and she did not waste funds in preparing the residence 
for sale.    

Based upon the foregoing, the Court issues the following Order:  

ORDER OF COURT  

AND NOW, to wit, this 12th day of March, 2020, it is hereby ORDERED as follows:  

(1) The Motion in Limine is granted and the Court will not rule on whether the Agreement dated April 15, 2010 is a valid 
Marriage Settlement Agreement;  

(2) The Executrix does not have standing to raise a breach of contract claim with regard to the Agreement;  

(3) The Objection with regard to the denial of Elizabeth’s claim is sustained and Elizabeth is entitled to fifty percent 
(50%), or $29,734.50, from the funds remaining in the Estate, which shall be paid to her within forty-five (45) days; and  

(4) All other Objections and Amended Objections are dismissed. 

BY THE COURT: 
/s/O’Toole, J. 
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In Re: Estate of James Sales, deceased 
Wrongful Death Statute 

Minor dependent child provided more proceeds from wrongful death than adult children because minor, dependent child 
suffers a greater pecuniary loss.  Adult children not entitled to per capita share of wrongful death proceeds merely because 
of application of intestacy statutes. 

No. 7439 of 2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
O’Toole, J.—July 1, 2020. 

MEMORANDUM OPINION AND ORDER OF COURT 
This matter came before the Court on a Rule to Show Cause Why the Petition to Approve Settlement and Distribution of 

Wrongful Death and Survival Claims Should not be Granted.  The Petition was filed on behalf of Jacquinette Sales, the 
Administratrix of the Estate.  An Answer contesting the proposed distribution was filed on behalf of Jordan Sales and James Sales, 
Jr., who are the adult sons of the Decedent.   A short hearing was held on March 2, 2020, after which counsel filed Briefs setting 
forth their positions.  

Finding of Facts 
1. The Decedent died in a motor vehicle accident on October 12, 2013, involving a Defendant, who was drunk, along with 

two drinking establishments, who overserved the Defendant.  
2. At the time of his death, the Decedent, who was 54 years of age, resided with his Wife, Jacquinette, and their minor child, 

Jayla.   
3. The Decedent was self-employed as an independent software engineer.   
4. Along with his Wife and minor child, the Decedent was survived by two adult sons, James, Jr., and Jordan.  
5. A civil action was filed against the Defendants.  After discovery, the parties participated in mediation, which resulted in 

a settlement of all claims for $900,000.   
6. After payment of $200,000 in attorney’s fees, the balance of $700,000 was delivered to the Decedent’s estate for distribu-

tion between the Survivor Claim and the Wrongful Death Claim.  
7. It was agreed by counsel that one hundred percent (100%) of the proceeds should be attributed to the Wrongful Death 

action.  This recommendation was approved by the PA Department of Revenue for inheritance tax purposes.  
8. Decedent died intestate.   
9. Decedent’s son, Jordan, who resides in Columbus, OH, had a very good relationship with his father.  He was 24 years old 

when his father died.  
10. Decedent’s other son, James, Jr., who resides in Dallas, TX, also had a very good relationship with his father.  He was 27 

years old when his father died.   
11. The Decedent supported his Wife and minor daughter at the time of his death, as Mrs. Sales was not employed outside 

the home.   

Discussion 
The Wrongful Death statute, 42 Pa.C.S.A. §8301, provides for the recovery of damages for the death of an individual caused by 

the wrongful act or negligence of another person.  The right to file an action exists for the benefit of the spouse, the children, or 
the parents of the deceased.  The damages recovered shall be distributed to the beneficiaries in the proportion they would take in 
the event that the Decedent died intestate.   

As agreed by counsel, the leading case in this area is Manning v. Capelli, 411 A.2d 252 (Pa. Super. 1979).  The Superior Court 
found that only persons standing in a “family relation” with the deceased are statutorily authorized to recover damages.  A 
“family relation” exists “between parent and child when a child receives from a parent services or maintenance or gifts with 
such reasonable frequency as to lead to an expectation of future enjoyment of these services, maintenance, or gifts…there 
must be a pecuniary loss.”  (Citation omitted)  Id. at 254-255.  The Court went on to hold that “it would frustrate the statutory 
purpose of compensating the very real damages suffered by the deceased's minor, dependent children to hold that an adult, 
emancipated child is entitled to a per capita share of the death proceeds solely because under the intestacy laws emancipated 
children may inherit intestate property of a deceased parent.”  Id. at 255-256.   

The facts in Manning are somewhat similar to the facts in this case, but not entirely on point.  Manning involved an emanci-
pated, adult child who had not resided with her deceased father since she was eight months of age and he had never provided her 
with financial support.  Such is not the case here.  Both James and Jordan had a close relationship with their father during their 
childhood and once they were adults; however, he did not support them financially in their adulthood.  While he would give them 
money if they were in a pinch or take them out to dinner, along with buying them birthday and holiday gifts, they did not rely on 
him for the day-to-day necessities of life, such as food, shelter, and clothing.  On the other hand, their minor half-sister, Jayla, 
relied completely on the Decedent, as she was only 8 years of age at the time of his death.  Thus, she clearly is entitled to a 
significantly larger portion of the wrongful death proceeds.  

Based on the foregoing, the Court issues the following:   

ORDER OF COURT 
AND NOW, to wit, this 1st day of July, 2020, it is hereby ORDERED that the sum of $700,000, which are the proceeds from the 

Wrongful Death action filed as a result of the Decedent’s death, shall be distributed as follows:  

(1) Jacquinette Sales shall receive the sum of $350,000, as agreed; 

(2) Jayla Sales shall receive the sum of $315,000, which shall be deposited into a segregated account for the sole bene-
fit of the minor child and from which there shall not be any withdrawals without court approval;  

(3) Jordan Sales shall receive the sum of $17,500; and 

(4) James Sales, Jr. shall receive the sum of $17,500.   
BY THE COURT: 
/s/O’Toole, J. 



september 10 ,  2021 page 159

In Re: Estate of Domenique Gordon, deceased 
Petition for Special Relief—Personal Information 

Until the Revised Uniform Fiduciary Access to Digital Assets Act came into effect on January 19, 2021, the Court relied on 
the Stored Communications Act set forth within the Electronic Communications Privacy Act of 1986 (18 USC 2701, et seq) 
to determine whether a personal representative may provide lawful consent on the decedent’s behalf to Apple to obtain the 
release of the contents of the decedent’s cell phone. 

No. 4367 of 2020. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphan’s Court Division. 
Williams, J.—November 17, 2020. 

OPINION 
Domenique Gordon died 2 years ago.  She was 33 years old.  She was single.  She had no children.  She died without a will. Her 

parents, by virtue of Pennsylvania law, are her beneficiaries. 
Given Ms. Gordon’s age, it is not a stretch to say a wealth of information about her life and her assets were contained in her cell 

phone.  She had an I-Phone from Apple.  Her parents, like most of us who are parents, do not know their adult child’s password to 
that electronic device. 

In September 2020, Ms. Gordon’s mother was named executrix of her estate.  She is asking the Court to order Apple to assist 
her in the recovery of her daughter’s personal data.  Stated differently, mom wants access to her daughter’s cell phone for estate 
administration purposes. 

Upon presentation of a motion asking this Court to direct Apple to reveal the contents of their daughter’s cell phone, counsel 
was to supply the Court with the statutory authorization supporting the mother’s request.  Counsel promptly replied.  Counsel 
referenced Title 18 of the United States Code Section 2702(b)(3).  An odd place to find authority for an estate matter because Title 
18 is the primary source for defining a whole cornucopia of federal crimes.   

The Electronic Communications Privacy Act of 1986 (ECPA), 18 United States Code Section 2510, et seq., has several chapters.  
Chapter II contains the Stored Wire and Electronic Communications and Transactional Records Access Act.  18 USC 2701, et seq.  
This Act is commonly known as the Stored Communications Act (SCA).  In a general sense, the SCA prohibits the disclosure of any 
communication stored in one’s cell phone.  As with most pieces of legislation, there are exceptions.  Sub-section (b) is titled - 
EXCEPTIONS FOR DISCLOSURE OF COMMUNICATIONS.  This provision provides as follows: 

A provider described in subsection (a) may divulge the contents of a communication-  

(1) to an addressee or intended recipient of such communication or an agent of such addressee or intended recipient;  

(2) as otherwise authorized in section 2517, 2511(2)(a), or 2703 of this title;  

(3) with the lawful consent of the originator or an addressee or intended recipient of such communication, or the 
subscriber in the case of remote computing service; 

18 U.S.C. 2702(b). 

Our United States Supreme Court has not cited Section 2702(b)(3).  Our U.S. Circuit Court of Appeals has referenced this 
provision on one occasion- some 23 years ago. While dated, the lesson learned from Organizacion Jd Ltda. v. United States Dept. 
of Justice, 124 F.3d 354 (2nd Cir. 1997) is the precision the ECPA attaches to its terms and phrases.  For instance, “[t]he Act 
variously addresses ‘originator[s],’ ‘addressee[s] or intended recipient[s],’ and ‘parties’ to electronic communications.” Id., at 360.  
Our federal district courts have a bit more history.  Twenty-three (23) opinions have referenced this provision.1 

Shifting stateside, this federal law makes no appearance in any Pennsylvania opinion.  It is cited in just 9 opinions from across 
the country.2   Fortunately, a few years ago, the Massachusetts Supreme Court studied the provision within the confines of an estate 
case in Ajemian v. Yahoo!, Inc., 84 N.E.3d 766 (Mass. 2017).3  Mr. Ajemian was 44 years old and died in a bicycle accident.  He had 
no will.  He left behind a Yahoo! email account that he opened 4 years earlier.  His two siblings were named personal representa-
tives of their brother’s estate.  In that capacity, they sought access to the contents of the Yahoo! e-mail account.  Yahoo! declined.  
It claimed the SCA prohibited it from doing so.  The siblings sought relief by filing suit in Probate Court.  The Probate Court ruled 
in favor of Yahoo!.  The siblings appealed. Id., at 170-171. 

The Supreme Court of Massachusetts framed the issue as “whether the SCA prohibits Yahoo from voluntarily disclosing the 
contents of the e-mail account to the personal representative of the decedent’s estate.” Id., at 171.  The short answer was “the 
SCA does not prohibit such disclosure.” Id.  After providing a succinct overview of the SCA, the Court addressed two excep-
tions that the estate was pushing on appeal.  The first was the “agency exception” under 2702(b)(1).  The second was the “law-
ful consent exception” from 2702(b)(3). On this second argument, the personal representatives argued that they may lawfully 
consent to the release of the contents of the decedent’s e-mail account in order to take possession of estate property. Id., at 
176.  “In Yahoo’s view, the lawful consent exception requires the user’s actual consent – i.e., express consent from a living 
user.” Id., at 177.  

The Ajemian court characterized the issue as “novel” as it was confronted with the question of  “whether lawful consent for 
purposes of access to stored communications [ ] is limited to actual consent, such that it would exclude a personal representative 
from consenting on a decedent’s behalf. Id.  The Court studied whether Congress intended to preempt state law when it passed the 
SCA, it studied the statutory language and the legislative history of the SCA.  After a detailed analysis, the Ajemian court concluded 
a “personal representative[ ] may provide lawful consent on the decedent’s behalf to the release of the contents of the Yahoo 
e-mail account.” Id., at 184.  

Considering the dearth of decisions with an express estate focus, this Court is persuaded by the Massachusetts Supreme Court’s 
thinking on the topic and its conclusion.  Section 2702(b)(3) of the SCA is the foundation beneath the Estate of Domenique Gordon’s 
request.   This Court sees a few “elements”, if you will, that need satisfied before any order like the one the estate seeks can be 
issued.  Those “elements” are italicized below and the Court’s determination if that element has been satisfied follows.   

With the lawful consent of the originator  The first component of this phrase has been satisfied based upon the strength of the 
Ajemian opinion which tackled the number one legal issue involved in this matter – can a personal representative give “lawful 
consent”.   
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The ECPA has two places where it defines its terms and phrases.  Sections 2510 and 2711 are the definitional sections.  Neither 
section defines “originator”.  The commonsense understanding, from reading the ECPA and several cases discussing that piece 
of legislation, the “originator” means the account holder, Domenique Gordon. In this case, her mom, the appointed personal 
representative, is the “originator”. 

or addressee       For sake of completeness, the Court will address this term, even though it is an alternative to “originator”.  
Sadly, neither definitional section of the ECPA expands upon what this term means.   The reality of communication today is that 
many people with a cell phone have the capability of sending electronic mail on their phone.   

The “addressee” is the person who is sending the e-mail.  In this case, the sender would have been Domenique Gordon.   
or intendent recipient      This phrase is not defined in the ECPA.  Nevertheless, its context helps the Court determine a 

commonsense definition.  As mentioned earlier, a cell phone cannot only send electronic mail, it can also receive e-mail.  Mail 
which is coming to the account holder, such as Domenique Gordon, is the “intended recipient”.  The personal representative, now 
standing in her shows, is an “intended recipient”. 

of such communication The ECPA gives us a definition of “electronic communication” at 18 United States Code Section 
2510(12).  Its definition includes the items the estate is seeking such as data and writings. 

or the subscriber in the case of remote computing service     Once again, this is an alternative to the very first phrase – lawful 
consent of the originator.  “Subscriber” is not defined in the ECPA.  An ordinary thought that comes to mind when hearing that 
term is one who pays money in exchange for a service.  The Court feels comfortable with the information it has been presented 
that Domenique Gordon was a subscriber as that term is normally viewed.   

“Remote computing service” is defined in Section 2711 of the ECPA.  It defines this phrase as “the provision to the public of 
computer storage or processing services by means of electronic communication systems”. 18 U.S.C. Section 2711(2).  That last 
phrase - electronic communication systems - is defined in Section 2510.  It “means any wire…facilities for the transmission of wire 
or electronic communications, and any computer facilities or related electronic equipment for the electronic storage of such 
communications”. 18 U.S.C. Section 2510(14). “ ‘[T]he statutory definitions of [electronic communication service] and [remote 
computing service] are functional and context sensitive.’ [citation omitted]. Therefore, an entity that acts as an electronic 
communication service in one context may act as only a  

remote computing service in another context or, in still other contexts, may not act as either an electronic communication serv-
ice or a remoting computing service. Id. For example, we conclude today that companies such as Microsoft and Google function as 
an electronic communication services when they provide email services through their proprietary web-based email applications.”  
Hately v. Watts, 917 F.3d 770,790 (4th Cir. 2019).  The Court does not have enough information about Ms. Gordon’s account to 
conclude this alternative theory has been satisfied.  

The Court’s opinion cannot end its first journey into the age of digital assets and an estate’s access to them without an obser-
vation.  A little more than two months from now, Pennsylvania will become one of the last states to join the digital asset party.  This 
summer our Legislature passed Act 72 of 2020.  This Act is a version of the Revised Uniform Fiduciary Access to Digital Assets 
Act.  This law adds a new Chapter (39) to the Probate Estates and Fiduciaries Code.  Chapter 39 details the legal authority for a 
fiduciary to access a person’s digital assets and accounts, such as photos, books, videos, electronic communications, loyalty 
rewards programs, social media accounts, and monetized digital assets to name just a few.  So, come January 19, 2021, this Court 
will no longer have to analyze a request for digital assets through a federal prism but will have its own, state based, looking glass 
to use. 

An order consistent with the conclusions reached here will be docketed.    

BY THE COURT: 
/s/Williams, J. 

1 Considering all states in these United States of America have exclusive jurisdiction on estate matters, it is not surprising that the 
scan of these federal district court opinions does not lend an analytical hand.   
2 The Court’s research used the same search phrase “18 /7 2702(b)(3)” in the Pennsylvania Bar Association’s CASEMAKER data-
base and arrived at the results mentioned.  
3 The majority of the citations to this decision fall into two camps: enforceability of a clause in an on-line contract and subpoena 
compliance. 



VOL.  169  NO.  20 september 24 ,  2021

PITTSBURGH LEGAL JOURNAL
OPINIONS 

allegheny county court of common pleas

In Re: KHD, An Incapacitated Person, Appeal of Alzheimer’s Foundation of America, Inc. 
and David H. Dell’ Aquila, as executor of the Estate of Louis Dell’ Aquila, O’Toole, J. ..............................................................................Page 161 
Notice of Counsel 

When complaint filed in Civil Division is dismissed because matter so intertwined with matter before the Orphans’ Court, 
notice to counsel is notice to counsel’s client. 

In Re: Trust Under Deed of Trust of Sarah Mellon Scaife, Settlor, Dated December 30, 1935, Williams, J. ...........................................Page 162 
Approval of Settlement 

Approval of settlement—where remainder beneficiaries of trust filed objections to account contending distributions to primary beneficiary 
during his lifetime of entire $400 million principal to fund his media business were not in his best interests and were intended to disinherit 
them, court approved settlement of $200 million, to come from primary beneficiary’s estate based upon indemnification agreements signed 
by primary beneficiary—income calculation—where income from trust was to be distributed equally to residuary beneficiaries after primary 
beneficiary’s death, court determined that had $200 million remained in the trust until the death of one of the remainder beneficiaries, 
income would have fairly and reasonably been 6% based upon the performance of a similar trust, or $46,694,414.80 ($23,347,207.40 to each 
residuary beneficiary)—deceased residuary beneficiary’s request for $50 million rejected by court because it could not conclude without 
resorting to inferences and assumptions that trustees would have honored request—“common fund doctrine”—under 42 Pa.C.S. §2503(8), 
where deceased residuary beneficiary was “a bit more responsible for the case’s resolution” than other residuary beneficiary, 
court ordered $350,000 of the deceased residuary beneficiary’s counsel fees of $3 million to be reimbursed. 

 

 

 

 

 

 

 

Judges who would like to submit their opinions for publication can do so by emailing their opinions as a Microsoft Word document to 
opinions@acba.org. Paper copies of opinions and .pdf versions of opinions cannot be considered for publication.



PLJ 

The Pittsburgh Legal Journal Opinions are 
published fortnightly by the 
Allegheny County Bar Association 
400 Koppers Building 
Pittsburgh, Pennsylvania 15219 
412-261-6255 
www.acba.org 
© Allegheny County Bar Association 2021 
Circulation 5,424 

PLJ EDITORIAL STAFF 
Erin Lucas Hamilton, Esq. ........Editor-in-Chief & Chairman 
David A. Blaner ..........................................Supervising Editor 
Jennifer A. Pulice, Esq. ..............................Consulting Editor 
Sharon Antill ................................................Typesetter/Layout 

 

section EditorS 
Civil Litigation: Gina Zumpella 
Criminal Litigation: Victoria Vidt 
Family Division: 

Dawn Gull 
Sally Miller 

Probate and Trust Co-Editors: 
Carol Sikov Gross 
Daniel A. Seibel 

Real Property: Ken Yarsky 
 

Civil litigation opinions committee 
Sheila Burke 
Kevin Eddy 
Mike Feeney 
Christina Roseman 
Jonathan Skowron 
Gina Zumpella 
Tom Zumpella 
 

Criminal litigation opinions committee 
Amber Archer 
Marco Attisano 
Jesse Chen 
Lyle Dresbold 
William Kaczynski 
 

family law opinions committee 
Mark Alberts 
Christine Gale 
Mark Greenblatt 
Margaret P. Joy 
Patricia G. Miller 
Sally R. Miller 
Sophia P. Paul 
David S. Pollock 
Sharon M. Profeta 
Hilary A. Spatz 
Mike Steger 
William L. Steiner 
 

ORPHANS’ COURT OPINIONS committee 
Nathan Catanese 
Aubrey Glover 
Natalia Holliday 
Deborah Little

OPINION SELECTION POLICY  
Opinions selected for publication are based upon 

precedential value or clarification of the law. Opinions are 
selected by the Opinion Editor and/or committees in a 
specific practice area. An opinion may also be published 
upon the specific request of a judge. 

Opinions deemed appropriate for publication are not 
disqualified because of the identity, profession or community 
status of the litigant. All opinions submitted to the Pittsburgh 
Legal Journal (PLJ) are printed as they are received and 
will only be disqualified or altered by Order of Court, except 
it is the express policy of the Pittsburgh Legal Journal (PLJ) 
not to publish the names of juveniles in cases involving sex-
ual or physical abuse and names of sexual assault victims or 
relatives whose names could be used to identify such victims. 

 
 
 

OPINIONS 
 

The Pittsburgh Legal Journal provides the ACBA 
members with timely, precedent-setting, full text opinions, 
from various divisions of the Court of Common Pleas. These 
opinions can be viewed in a searchable format on the ACBA 
website, www.acba.org. 



september 24 ,  2021 page 161

In Re: KHD, An Incapacitated Person 

Appeal of Alzheimer’s Foundation of America, Inc. 
and David H. Dell’ Aquila, as executor of the 

Estate of Louis Dell’ Aquila 
Notice of Counsel 

When complaint filed in Civil Division is dismissed because matter so intertwined with matter before the Orphans’ Court, 
notice to counsel is notice to counsel’s client. 

No. 5073 of 2017. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
O’Toole, J.—2020. 

OPINION 
It was April, 1976 when Louis Dell ’Aquila married KHD. Almost their entire life was spent in Sewickley, Pennsylvania. The 

couple had two children – Lillian and David. David is a step-son to KHD. As time passed, Louis became unable to care for his wife, 
KHD. In September 2017, this court found KHD to be incapacitated and appointed her daughter Lillian Cannon, to be her guardian 
of the estate and the person. A few weeks later, Louis died. He was in a Nashville, Tennessee hospital when he passed. He was in 
the Volunteer State because his son, David, lived there. 

The Court has interacted with counsel on far too many occasions since being assigned this matter. This matter is a “mean-
spirited bloodletting” between a mother and her step-son. Transcript, pg.5 (Jan.5, 2019). This macro view of the dynamics informs 
the details and the scene setting for the present appeal. 

In November, 2018, counsel was before the court. The topic was the guardian’s motion to enjoin counsel from further action to 
hold in contempt and for sanctions. The crux of the matter was the assertion that the guardian changed the beneficiary designa-
tion of an insurance policy so that the death benefits went to KHD, the mom, and not the Alzheimer’s Foundation. Was this asser-
tion being made by David, Louis’ estate, or was it being made by the possible beneficiary, the Alzheimer’s Foundation? And then, 
how can counsel for Louis’ estate also represent the Foundation? In addition, do the issues of res judicata or collateral estoppel 
have some legal significance in this matter.? Plenty of issues and not resolvable without evidence. As such, the Court felt it was 
best to allow the parties to engage in fact finding to support their competing viewpoints. When the parties left the Courtroom on 
Nov.28th, the Court anticipated the discovery process to run its course and then the parties would put some evidentiary clothes on 
the skeleton of their arguments. See, order, (Nov.28,2018). That did not materialize. 

On Dec. 12, 2018, the Alzheimer’s Foundation, represented by the same lawyer who is counsel for the estate of Louis Dell’ 
Aquila, filed a lawsuit in the Civil Division of this Court. The named defendants are the guardian of KHD’s estate, and her 
personally, along with the guardian’s lawyer in his personal capacity. As set forth in the complaint, the thesis is “the conversion 
of funds from a life insurance policy purchased by Louis J. Dell’Aquila.” Complaint, ¶ 5, The subject matter of the lawsuit – the 
general docket case – involves all of the same issues and nuances that this Court was beginning to wrestle with when it issued its 
discovery order of November 28, 2018. 

During an appearance before my colleague in the Civil Division, in early January 2019, Judge Colville transferred that general 
docket case to the Orphans’ Court Division. A fair inference from Judge Colville taking this action is that the two matters are so 
similar and so intertwined that one judge should handle it. Once this jurist was made aware of the general docket case, and its 
contents, it dismissed the complaint filed at GD-18-16569 for the reasons set forth herein. 

The Court cannot end without these further comments. A Notice of Appeal was docketed on February 4, 2019. An order was 
issued on the 13th, directing counsel for the foundation to file a Statement of Matters Complained of no later than March 11th. This 
order specifically asked counsel to address the various rules applicable to final orders. See, Pa.R.A.P.342(a), 311,312,313 or 341. 
On March 7th a Statement of Matters was filed. A few days later, an Amended Statement advances 9 accusations of error. Not a 
single paragraph addresses what the Court directed counsel to address – that is the finality of its January 9th order as seen through 
the lens of our Rules of Appellate procedure. 

The Amended Statement can be, charitably characterized, as a listing of all the sins this Court has committed during its 
stewardship of this case. All but one have no place in this pleading. Take paragraph # 9, for instance. It claims this Court does not 
have jurisdiction to issue orders concerning the subject matter of an appeal. Pa.R.A.P. 1701 (b) allows a court to act on ancillary 
matters. Furthermore, the Notice of Appeal springs from a January 9, 2019 order not the referenced Feb. 27, 2019 order. If 
counsel was offended by the February 27, 2019, he should have filed a separate appeal from that order. 

This same thinking infiltrates the remaining paragraphs in the Statement of Matters with one exception. Paragraph 8 references 
a February 27, 2019 order. Paragraphs 1,2,3,4,5 and 6 do not even reference THE number one predicate to an appeal – an order. 
Status conferences and motions and correspondence are not final orders.  

That leaves paragraph seven (7) of the Statement of Matters. It says: 

“The trial court erred by sua sponte dismissing the case filed by the Alzheimer’s Foundation, under case number 
GD-18-01659 (the “Alzheimer’s case’), without notice to any of the parties in this case and without notice to the 
Alzheimer’s Foundation. (See order dated January 4, 2019).” 

The central premise is a lack of notice. As set forth earlier counsel was well aware of the facts and issues before the Orphans’ 
Court. It is important to note that Judge Colville did not rule on the merits of the complaint, he deferred it to this Court. Upon 
review of the complaint and knowing full well that the parties were engaged in the discovery process on those very issues, the 
Court exercised its discretion and dismissed the matter. The supposed “lack of notice” to counsel is contraindicated by the 
record. As for a “lack of notice” to the foundation, they appear in this Court through counsel. Notice to counsel is notice to his 
entity client. 

Our Department of Court Records shall forward now this matter in due course to the Superior Court of Pennsylvania. 

BY THE COURT: 
/s/O’Toole, J. 
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In Re: Trust Under Deed of Trust of Sarah Mellon Scaife, 
Settlor, Dated December 30, 1935 

Approval of Settlement 

Approval of settlement—where remainder beneficiaries of trust filed objections to account contending distributions 
to primary beneficiary during his lifetime of entire $400 million principal to fund his media business were not in his best 
interests and were intended to disinherit them, court approved settlement of $200 million, to come from primary beneficiary’s 
estate based upon indemnification agreements signed by primary beneficiary—income calculation—where income from trust 
was to be distributed equally to residuary beneficiaries after primary beneficiary’s death, court determined that had $200 million 
remained in the trust until the death of one of the remainder beneficiaries, income would have fairly and reasonably been 6% 
based upon the performance of a similar trust, or $46,694,414.80 ($23,347,207.40 to each residuary beneficiary)—deceased 
residuary beneficiary’s request for $50 million rejected by court because it could not conclude without resorting to inferences 
and assumptions that trustees would have honored request—“common fund doctrine”—under 42 Pa.C.S. §2503(8), where 
deceased residuary beneficiary was “a bit more responsible for the case’s resolution” than other residuary beneficiary, 
court ordered $350,000 of the deceased residuary beneficiary’s counsel fees of $3 million to be reimbursed. 

No. 6469 of 2014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
Williams, J.—December 23, 2020. 

MEMORANDUM OPINION and ORDER 
There is nothing special about this case.  That is, if you look at it from a strict, procedural perspective.  Siblings, Jennie Scaife 

and David Scaife brought an action in 2014 for an accounting of the Trust Under Deed of Trust of Sarah Mellon Scaife, Settlor, 
dated December 30, 1935.  The sister and brother team alleged the trustees, H. Yale Gutnick, James N. Walton and PNC Bank, and 
others, improperly distributed the corpus of the trust.  Litigation ensued and now the case is on the cusp of resolution with a 
proposed settlement on the Court’s plate.  This history is the grist of our Orphan’s Court mill. 

Normalcy ends with this case at the door of procedure. It begins anew with money.  Lots of money.  Like 9 digits to the left of 
the decimal point money.  

The present matter needs some context.  On December 1, 1933, Richard B. Mellon died.  He left an estate valued at a little over 
11 million dollars.1  Before he died, he gave his wife, Jennie King Mellon2, and his two children, Richard King Mellon and Sarah 
Mellon Scaife, an equal number of shares of stock in the Aloxite Corporation.  They each received 80,000 shares.  Each share had 
a value of about 312 dollars.  That is 25 million dollars.3 

Two years after her father died, Sarah Mellon Scaife established a trust she designated as the “Richard Mellon Scaife 
Trust” for the benefit of her son, Richard Mellon Scaife. The Trust gave the Trustees the power “whenever and as often as 
they shall deem that the best interests of my said son shall require or make advisable further or additional provision to be 
made for him, . . . . (c) To distribute to my said son, as his absolute property, all or such portion of the corpus of the Trust 
Estate as the Trustees shall deem to be for his best interests, and if, as and when the entire corpus of the Trust Estate may be 
so distributed to my said son, this trust shall terminate notwithstanding that the time of termination specified in Article 3 may 
not yet have arrived.”  

From 1996 through 2014, Richard Mellon Scaife made requests for distributions from the Trust until the 400 million principal 
was fully distributed.  Richard Mellon Scaife died on July 4, 2014.  

Mr. Scaife's two children, Jennie and David were contingent remainder beneficiaries under the Richard Mellon Scaife Trust 
formed by their grandmother in 1935.  After an Account was filed, daughter, Jennie4, and son, David, filed objections.  Their 
unified premise was that the distributions from the Trust to their father were improper. They alleged the Trustees wasted Trust 
assets, that funding Tribune Total Media's losses was not in Mr. Scaife's best interests, and that Mr. Scaife's requested distribu-
tions were intended to effectuate his estate plan to disinherit his children.  The Trustees responded that they acted in good faith 
and in accordance with the law, pursuant to the Settlor's directives as set forth in the Deed of Trust.5  

Discovery then started in earnest.  This led to two trips to the Superior Court of Pennsylvania.  The first journey focused on 
Jennie and David’s quest for documents from their father’s company Trib-Total Media.  The Superior Court affirmed the ruling of 
my former colleague, Kathleen Durkin. 243 WDA 2016 (Feb. 28, 2017).  The second visit was also document centric.  The target 
was a lawyer and a law firm who provided advice to the Trust.  The Superior Court concluded Judge Durkin “erred in ordering 
[lawyer] Gutnick and the Law Firm to provide to [Jennie and David] all of the documents alleged to be privileged without first 
conducting in camera review to determine the validity of the privilege claims. Since in camera review of the documents is 
warranted, we vacate the order of the Orphans' Court compelling [lawyer] Gutnick and the Law Firm to produce all documents 
claimed to be privileged, and remand to the orphans' court for such an examination.”  In re Trust Under Deed of Trust of Scaife, 
225 A.3d 1199 (Pa. Super. 2019).   

The second, and most recent Superior Court decision, was dated December 31, 2019.  This jurist got assigned the matter through 
an administrative order of January 7, 2020.  Upon remand of the record on February 10th, this Court issued an order establishing 
a status conference for March 9, 2020.  The Court was quite clear at that meeting. “[I]t [has been] six years since Richard Scaife 
died.  … I promise to all of you, it won’t be another year before this is closed.”  Status Conference, pg.5 (March 9, 2020).  This 
reference is not meant as an “I told you so” moment.  It is a starting point for praise upon counsel for their vigilance in bringing 
to close, what had been, the largest Trust this jurist has ever participated in.6    

While the parties have reached a global settlement to the tune of 200 million dollars7, they have not been able to agree upon 
the income the 1935 Trust would have generated had it not been drained of its principal.  Both parties have submitted succinct 
position papers and the Court engaged counsel in a topical discussion on December 16th. 

Before discussing each party’s position, it is important to understand the starting point of our analysis.  The Trust provided that 
upon Richard Mellon Scaife’s demise, the income from the Trust is to be distributed equally to David and Jennie.  This distribu-
tion plan, however, was blunted by reality.  The Trust was drained of all its principal.  Without principal, there can be no income.  
Through extensive litigation, the competing factions were able to put aside their differences and arrive at a sum of money which, 
all agree, albeit begrudgingly, is reasonable.  That sum is $200 million dollars.  But, that money only appears years after the last 
trust shekel was distributed.  This backdrop is critical because the Court must decide the issue of what income would have been 
generated from this Trust had the 200 million dollars been in the Trust. 
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David characterizes the issue as “whether the allocation of $23,347,207.43 of the $200 million total settlement to fiduciary 
income is fair.” Supplemental Memorandum of Law Pursuant to October 14, 2020 Order, pg. 1.  He feels that figure is just right 
and consistent with what a prudent investor would have done with the funds.  The Estate feels that sum is not fair and takes issue 
with the multiplier employed by David.  The Estate says David is using unreasonably low indices to arrive at an income figure.  
The Estate believes a rate of return more akin to common stock indexes such as the Dow Jones Industrial Average is what this 
Court should use.  Post-Conference Reply Memorandum of Law and Fact, pgs. 1-3. 

Neither party is entirely right or wrong.  The more I go over the matter in my head and the more written stops and starts I 
experience, the more I return to the performance of the Grandchildren’s Trust of 1963.  The similarities are very real  and those 
similarities provide a level of comfort in trying to forecast how this Trust would have performed between Richard Mellon’s death 
and then Jennie’s death.  I feel an allocation of 6% towards income is fair and reasonable.  I have come down from the Estate’s 
proposed multiples of 9.579% and 7.66% and come up from David’s suggestion of 3%.  I have done so for two principal reasons.  
One, David’s suggested rate of return does not give enough credence to the how the free market played out in the real world 
during the applicable window of time.  Second, the Estate’s proposals do not consider administrative expenses. 

Using the same math as discussed in their position papers, the Court arrives at $46,694,414.80 as trust income.  By operation of 
the Trust language, the Estate shall receive $23,347,207.40 as income and David shall receive an identical sum.  On a percentage 
basis, in relationship to the entire fund of 200 million, the Estate receives 11.67% and David receives 88.83%. 

Jennie’s Estate also advances the theory that an “ask” by her to the Trust for 50 million dollars is worthy of consideration and 
should have some sphere of influence on this Court’s decision.  It does not.  The Court finds Jennie’s request does not move the 
needle in its calculus of a reasonable rate of return for allocation of trust income.  The Court is just not comfortable in reaching a 
conclusion that the trustees would have honored the request.  To do so, the Court would have to rely upon inferences built upon 
inferences, which would then be accompanied by their close friend, assumptions.  In addition, the Court does not find the “ask” to 
have stand alone significance like the issue of counsel fees discussed below.   

The third and final matter before this Court is the topic of counsel fees. As expressed at last week’s conference, this issue is not 
part of the decisional matrix in determining the allocation of income.  It is something extra.  Something separate and apart from 
the primary decision this Court has made.    

The traditional rule in this Commonwealth has become known as the “American Rule”.9  In simplest form, that rule says each 
party is responsible for paying their own lawyer.  Pennsylvania, however, has “created several exceptions to the American Rule… 
-- via fee-shifting provisions -- that allow courts to award attorneys' fees as a remedy to well-defined parties. See 42 Pa.C.S. § 2503 
(listing categories of litigants who may receive attorney fee awards); Lucchino v. Commonwealth, 570 Pa. 277, 809 A.2d 264, 267-
68 (Pa. 2002) (listing Pennsylvania statutes with fee-shifting provisions)”. Samuel-Bassett v. Kia Motors America, Inc., 34 A.3d 1,57 
(Pa. 2011).   

One of those statutory provisions is found at Title 42, Section 2503.  Sub-section (8) provides as follows: 

Right of participants to receive counsel fees 

*     * * 

(8) Any participant who is awarded counsel fees out of a fund within the jurisdiction of the court pursuant to any general 
rule relating to an award of counsel fees from a fund within the jurisdiction of the court. 

42 Pa.C.S. § 2503(8).  This legislative grant of authority is a direct descendant of the “common fund doctrine”.  The doctrine was 
eloquently explained by our United States Supreme Court in this manner: 

[A] litigant or a lawyer who recovers a common fund for the benefit of persons other than himself or his client is entitled 
to a reasonable attorney's fee from the fund as a whole.... The common-fund doctrine reflects the traditional practice in 
courts of equity ... and it stands as a well-recognized exception to the general principle that requires every litigant to bear 
his own attorney's fees .... The doctrine rests on the perception that persons who obtain the benefit of a lawsuit without 
contributing to its cost are unjustly enriched at the successful litigant's expense." [citations omitted]. 

The Boeing Co. v. Van Gemert, 444 U.S. 472,478, 100 S.Ct. 745, 62 L.Ed.2d 676 (1980), cited favorably in Estate of Wanamaker, 460 
A.2d 824, (Pa. Super. 1983).   

Jennie’s Estate takes the position that it should be awarded 3 million dollars in counsel fees.  The Estate feels it is entitled to 
this sum because it was the party primarily responsible for creating this settlement fund.  In the infancy of this litigation, the posi-
tions of David and his sister, Jennie, were aligned.  That unified front disintegrated when Jennie died in November 2018.  From 
that date to the present, Jennie’s Estate was the party a bit more responsible for the case’s resolution than David. As such, the 
Estate is entitled to a reimbursement of some, but not all, of its legal fees.  

There is no statute which the Court can consult for guidance.  There is no rule which can become the Court’s friend on this 
issue.  As such, as so often happens in the law, the default provision becomes – reasonableness.  This standard is mentioned 
in Wanamaker and its lengthy citation trail reveal factors a court may want to consider.  “In determining the reasonableness 
of counsel fee, the court must consider many factors including the amount of work performed, the character of the services 
rendered, the difficulty of the problems, the amount of money or value of the property in question, the degree of responsibility 
involved, the professional skill and the standing of the attorney in his profession, and the ability of the client to pay a reasonable 
fee. LaRocca Estate, 431 Pa. 542, 246 A.2d 337 (1968); In re Estate of Burch, 402 Pa. Super. 314, 317-18, 586 A.2d 986, 987-88 (1991). 
Estate of Getz, 618 A.2d 456,462 (Pa. Super. 1992). 

These referenced circumstances, admittedly, are not directly on point with the present situation, but the Court recognizes 
a certain gravitational pull to these topics.  Let us begin with the most obvious – neither party would have any difficulty what-
soever in paying their lawyer a reasonable fee.10  The skill set of some involved counsel is amongst the best this Court has 
witnessed.  Conversely, some involved counsel brought a perceived heightened standing that simply did not match their per-
formance.  This case is not about one’s freedom, its all about the money.  And, a very large sum of money.  With a settlement 
of 200 million dollars, counsel fees north of 1, 2 or 3 million dollars does not cause the Court’s pulse to quicken.  Let us not 
forget that at one point this Trust was bone dry.  The inventiveness of counsel coupled with their stubbornness manufactured 
a settlement fund of 200 million dollars.  Counsel for the Estate climbed a tall mountain in this case and an award of counsel 
fees is very much warranted here. 
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To gain insight on the counsel fee issue, the Court directed counsel for both parties to submit information about their respec-
tive fees.  Both parties have done so.  The Estate’s submission was missing 19 invoices from the Pietragallo firm and 11 from the 
Katten firm.  Nevertheless, their submission totaled two million, two hundred, fifty-nine thousand, nine hundred, sixty-three 
dollars and forty cents (2,259,963.40).  The Estate has recently maintained its total counsel bills were more than 3 million dollars.  
Based upon the data the Court has reviewed, the Court accepts that representation as a fact.  David’s counsel fees came primarily 
from two law firms: Mannion Prior and Kirkpatrick & Lockhart Gates.  From 2014 through the end of November 2020, the counsel 
fee bill from Mannion Prior was one million, four hundred, eighty-eight thousand, six hundred, seventy dollars and forty cents 
(1,488,670.40).  The K&L Gates invoices, for essentially that same time, were one million, eight hundred, seventeen thousand, four 
hundred, fifty-one dollars and nine cents (1,817,451.09).11  David’s counsel fees equaled 3.5 million.  The Estate’s counsel fee bill 
was, through the power of inference, in the same church, the same side of the aisle, and, just a pew or two away from where David 
ended up sitting. 

This data set gives the Court an adequate foundation upon which to arrive at a figure the Estate shall receive from the Trust as 
reimbursement of counsel fees.  The polestar consideration for the Court has two parts: Jennie’s death and gauging results from 
there.  Jennie died in November 2018.  About 13 months later, in December 2019, the first shot across the settlement bow was fired.  
Several months later, the parties have agreed upon a settlement figure.  The confluence of these events and the factors referenced 
earlier, allows the Court to find the Estate is a bit more responsible for creation of the common fund than David.  As such, the 
Estate shall receive from the common fund the sum of $350,000. 

In conclusion, the Court approves the $200 million dollar settlement.  The Court finds a fair and reasonable income amount is 
$46,694,414.80.  The Court finds the Estate is entitled to reimbursement of counsel fees totaling $350,000.  

BY THE COURT: 
/s/Williams, J. 

1 This would equal 215 million in today’s dollars. 
2 In re Mellon’s Estate, 32 A.2d 749 (Pa. 1943). Jennie King Mellon died November 15, 1938. 
3 This would equal more than 490 million in today’s dollars. 
4 Jennie died on November 29, 2018. 
5 In re Trust Under Deed of Trust of Scaife, 225 A.3d 1199, (Pa. Super. 2019). 
6 The Court is somewhat equivocal on this point as it was learned at our most recent TEAMS conference, the 1963 Grandchildren’s 
Trust is, perhaps, 3 times larger than this, the 1935 Trust.   
7 The source of this $200 million is made possible by indemnification agreements Richard Mellon Scaife had executed and is part 
of the administration of his estate in Westmoreland County. 
8 The differences are equally based in reality but on balance they lack that necessary level of persuasion.  
9 “Pennsylvania generally adheres to the ‘American Rule,’ under which ‘a litigant cannot recover counsel fees from an adverse 
party unless there is express statutory authorization, a clear agreement of the parties, or some other established exception.’ 
[citation omitted]”. Samuel-Bassett v. Kia Motors America, Inc., 34 A.3d 1,56-57 (Pa. 2011). 
10 Neither party also had no difficulty in paying their respective lawyer unreasonable fees throughout this litigation. 
11 David also received invoices from a third lawyer (DW).  His 6-year invoice total was two hundred, thirty-seven thousand, 
sixty-three dollars and forty-one cents ($237,063.41).
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Commonwealth of Pennsylvania v. 
Herman Hellams 

Criminal Appeal—Ineffective Assistance of Counsel 

Appellant asserts PCRA counsel provided ineffective assistance of counsel in four areas, however, the Appellant’s claims 
were without merit. 

No. CP-02-CR-14767- 2015. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—May 13, 2021. 

OPINION 
On July 28, 2016, a jury found Appellant guilty of one count each of Indecent Assault Person Less than 13 Years of Age, 

Corruption of Minors, and Endangering Welfare of Children (“EWOC”).1  On October 26, 2016, this Court imposed an aggregate 
sentence of five to ten years of incarceration.  Appellant’s Post Sentence Motion was denied on March 10, 2017.  Appellant filed a 
direct appeal on March 15, 2017, alleging that the verdicts were against the weight of the evidence.  The Superior Court of 
Pennsylvania affirmed on June 15, 2018. 

Next, on September 20, 2019, Appellant filed a pro se PCRA Petition.  Appointed counsel filed a Turner/Finley “no merit” 
letter on January 3, 2020.  This Court gave Notice of Intent to Dismiss on January 7, 2020 and dismissed without a hearing on 
February 19, 2020.  Appellant filed a Notice of Appeal and this Court entered an order requiring a Concise Statement of Errors 
Alleged on Appeal.  Appellant did not comply with this Order.  Therefore, on July 1, 2020, this Court filed a 1925 (b) Statement that 
all issues should be deemed waived.  The Superior Court, on March 4, 2021, found that Appellant’s failure to comply was caused 
by a breakdown in the administrative process, and remanded the case back to this Court. 

On March 12, 2021, this Court issued a new Concise Statement of Errors Order.  Appellant responded with correspondence 
indicating that he desired to discontinue the present appeal.  This Court issued another 1925 (b) Statement to transmit the record 
so that Appellant’s Motion to Discontinue Appeal could be decided by the Superior Court.  On April 22, 20212, the Superior Court 
denied the Motion to Discontinue Appeal and re-ordered Appellant to file a Concise Statement.  Appellant filed the Concise 
Statement on May 10, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant alleges seven errors on appeal, which this Court shall now combine for administrative convenience.  Appellant alleges 

that PCRA counsel was ineffective in numerous instances.  Appellant alleges this Court erred in the orders it issued and in 
denying an evidentiary hearing.  (Concise Statement of Errors Complained of on Appeal at 2). 

SUMARY OF THE EVIDENCE 
For a summary of the evidence, see Trial Court Opinion, July 31, 2017, at 3-5. 

DISCUSSION 
Appellant asserts PCRA counsel provided ineffective assistance of counsel in four areas:  “failure to communicate with 

Appellant in terms he could understand,” filing a “deficient Turner/Finley letter,” “not abiding by the Defendant’s objectives as to 
how the merits of the case should be pursued,” and failure “to address every issue raised in the original PCRA.”  (Concise 
Statement at 2).   

Counsel is presumed to be effective and “the burden of demonstrating ineffectiveness rests on [A]ppellant.”  Commonwealth v. 
Rivera, 10 A.3d 1276, 1279 (Pa. Super. 2010).  To meet this burden, Appellant must, by a preponderance of evidence, plead and 
prove that: 

(1) His underlying claim is of arguable merit; (2) the particular course of conduct pursued by counsel did not have 
some reasonable basis designed to effectuate his interests; and (3) but for counsel’s ineffectiveness, there is a reasonable 
probability that the outcome of the challenged proceedings would have been different. 

Commonwealth v. Fulton, 830 A.2d 567, 572 (Pa. 2003). 
A petitioner cannot allege PCRA counsel's ineffectiveness for the first time on appeal.  Commonwealth v. Pitts, 981 A.2d 875, 

880 (Pa. 2009).  Pitts requires a petitioner to raise any allegations of PCRA counsel ineffectiveness in response to the PCRA court's 
notice of dismissal.  Pitts, 981 A.2d at 879 n. 3.  Since Appellant failed to respond to this Court’s Notice of Intent to Dismiss and is 
raising issues of ineffective assistance of PCRA counsel for the first time on appeal, these issues are waived. 

Next Appellant asserts that this Court “abused its discretion when it failed to issue an ORDER to correct deficiencies in Original 
PCRA under Pa.R.Crim.P., Rule 905 (a) and (b).”  (Concise Statement at 2).  On September 24, 2019, this Court appointed counsel 
and permitted counsel to amend the pro se PCRA Petition filed by Appellant.  This Order complied with Rule 905 and Appellant’s 
issue is without merit.   

Next, Appellant claims that Appellant asserts that this Court erred in permitting appointed counsel to withdraw and dismissing 
the PCRA Petition without a hearing.  This Court notes that on January 7, 2020, this Court gave Appellant notice of its intent to 
permit counsel to withdraw and to dismiss the PCRA Petition.  Appellant was notified that he had twenty days in which to respond.  
Appellant failed to file a response and on February 19, 2020, this Court granted the withdrawal of counsel and dismissed the PCRA 
Petition.  Since this Court followed the Rules of Criminal Procedure, no error occurred, and Appellant’s claims are without merit. 

CONCLUSION 
For all above reasons, the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S. §§ 3126 (a) (7), 6301 (a) (1) (i), and 4304 (a) (1), respectively.  
2 This Court notes that its 1925 (b) Statement is dated 4/26/21 and the Order denying the Motion to Discontinue is dated 4/22/21.  
This Court did not have or know of the 4/22/21 Order at the time it prepared the 1925 (b) Statement, which is dated 4/23/21 but 
was not filed until 4/26/21. 
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Commonwealth of Pennsylvania v. 
Richard Krista 

Criminal Appeal—Prosecutorial Misconduct—Retrial 

Prosecutorial misconduct does not meet the standard of reckless and therefore does not bar retrial when the prosecutor makes 
a single spontaneous statement that is not a part of a deliberative strategy and no evidence it was done to avoid acquittal. 

No. CP-02-CR-07547-2012. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—May 14, 2021. 

OPINION 
Appellant, Richard Krista, was charged with two counts of homicide regarding a shooting which took place on May 11, 2012.  

Two jury trials before the Honorable Joseph K. Williams ended in mistrials as the juries were unable to reach a unanimous 
verdict.  On June 5, 2014, a third jury convicted Appellant of two counts of first-degree murder.  J. Williams sentenced Appellant 
on July 29, 2014 to consecutive terms of life imprisonment without the possibility of parole.  On August 9, 2016, the Superior 
Court of Pennsylvania vacated the judgment of sentenced and remanded for a new trial, finding that the prosecutor had made 
an improper statement with respect to Appellant’s decision not to testify.  Upon remand, the case was reassigned.  Appellant 
filed a Motion to Bar Retrial which, after a hearing, this Court denied on December 8, 2017.1  Appellant filed a Notice of Appeal 
on January 4, 2018 and on February 15, 2019, the Superior Court of Pennsylvania affirmed this Court’s order denying the Motion 
to Bar Retrial and Dismiss.  Appellant filed a Petition for Allowance of Appeal with the Supreme Court of Pennsylvania which 
was denied. 

Appellant, on February 11, 2021, filed another Motion to Dismiss and Bar Retrial, asking this Court to consider the issue of 
prosecutorial misconduct in the light of Commonwealth v. Johnson, 231 A.3d 907 (Pa. 2020).  The parties briefed the issue and on 
March 25, 2021, this Court denied the Motion but found, pursuant to Pa.R.Crim.P. 587 (B)(4), that the motion was not frivolous.  
Appellant filed a Notice of Appeal on April 7, 2021 and a Concise Statement on April 26, 2021. 

MATTERS COMPLAINED OF ON APPEAL 

Appellant alleges the following on appeal: 

      In Commonwealth v. Johnson, 231 A.3d 807 (Pa. 2020), the Supreme Court of Pennsylvania held that prosecu-
torial misconduct sufficient to invoke double jeopardy protections under Article 1, Section 10 of the Pennsylvania 
Constitution includes not only misconduct undertaken intentionally to deprive the defendant of his right to a fair 
trial, but also misconduct undertaken recklessly, that is, with a conscious disregard for a substantial risk that an 
unfair trial will result. 

      Did the trial prosecutor engage in reckless misconduct by impermissibly commenting on Mr. Krista’s silence 
while challenging him to ‘take the stand and explain what happened’ such that the double jeopardy provisions of 
Article 1, Section 10 of the Pennsylvania Constitution bar a fourth trial in this case?  If so, did the trial court err 
by failing to dismiss the charges against Mr. Krista and bar retrial? 

(Concise Statement of Errors alleged on Appeal at 4). 

DISCUSSION 
The issue raised by Appellant, whether prosecutorial misconduct bars retrial in this case, was decided by this Court on 

December 8, 2017 and affirmed by the Superior Court of Pennsylvania on February 19, 2019.  Therefore, the issue sub 
judice is whether the Johnson case changes this Court’s analysis of the issue such that retrial should be barred.  We find 
that it does not.  

This Court reviewed Commonwealth v. Johnson, 231 A.3d 807 (Pa. 2020), and cases interpreting Johnson, and found no evidence 
of a conscious act that would rise to the level of recklessness.  Rather, consistent with this Court’s original findings, the evidence 
showed that the prosecutor made a single spontaneous statement to the trial judge after objecting to defense counsel testifying 
when asking a witness questions on cross.  The record does not reflect that the case was going poorly for the Commonwealth, or 
that the prosecutor was attempting to have a second bite of the proverbial apple. The statement was not the result of a delibera-
tive and intentional process evidencing a strategy or tactic.  As the Superior Court said, “the prosecutor’s conduct in making a 
single statement does not approach that of the deliberate, bad faith, prosecutorial misconduct that warrants dismissal of charges 
under Smith.  There is no evidence of deliberate overreaching by the Commonwealth.”  Commonwealth v. Krista, No. 2012-7547, 
slip op. at 9 (Pa. Super. Feb. 15, 2019), citing Commonwealth v. Smith, 615 A.2d 321 (Pa. 1980). 

“Recklessness is distinguishable from negligence on the basis that recklessness requires conscious action or inaction which 
creates a substantial risk of harm to others whereas negligence suggest unconscious inadvertence.”  Commonwealth v. Vogelsong, 
90 A.3d 717, 719, (Pa. Super. 2014), quoting Tayar v. Camelback Ski Corp., Inc., 47 A.3d 1190, 1200 (Pa. 2012).  Furthermore, in a 
case decided after Johnson, “not all reckless prosecutorial misconduct warrants the extreme remedy of barring retrial…double 
jeopardy [is] not implicated unless the misconduct is severe.”  Commonwealth v. Harris, No. 2015-11917 at 10 (Pa. Super. Oct. 1, 
2020).  In fact, the Superior Court, in the case sub judice, suggested that the prejudice caused by this statement may have been 
sufficiently addressed by the trial court, such that a mistrial could have been averted, had a curative instruction been issued 
immediately following the statement.  See Commonwealth v. Krista, 2016-07547 at 21, 26 (Pa. Super. Aug. 6, 2016). 

The Johnson Court emphasized that barring retrial was the ultimate sanction and not to be granted liberally. 

      In reaching our present holding, we do not suggest that all situations involving serious prosecutorial error 
implicate double jeopardy under the state Charter. To the contrary, we bear in mind the countervailing societal 
interests mentioned above regarding the need for effective law enforcement, see generally State v. Michael J., 274 
Conn. 321, 875 A.2d 510, 534 (2005) (referring to the need for an “optimal balance between the defendant's double 
jeopardy rights and society's interest in enforcing its criminal laws”), and highlight again that, in accordance with 
long-established double-jeopardy precepts, retrial is only precluded where there is prosecutorial overreaching – 
which, in turn, implies some sort of conscious act or omission. 
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Commonwealth v. Johnson, 231 A.3d at 826. 

The “purpose of the remedy is to deny the reward of a second trial to a prosecutor who intentionally or recklessly sabotages the 
first in order to avoid an acquittal.”  Commonwealth v. Harris, No. 2015-11917 at 10.  As distinguished from Johnson, where the 
prosecutor had the luxury of time to prepare and chose to ignore red flags that would have uncovered a material evidentiary error, 
the prosecutor here had no time to reflect upon the wisdom of his statement.  Since the singular statement does not appear to this 
Court to have been made in order to provoke a mistrial, the remedy of barring a retrial was not warranted. 

CONCLUSION 
For all the above reasons, no reversible error occurred, and the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT: 
/s/Rangos, J. 
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Commonwealth of Pennsylvania v. 
Merle Kendrick 

Criminal Appeal—VUFA—Possession—Sufficiency—Constructive Possession—Introduction of Evidence—Rule 600 

As the Commonwealth failed to introduce evidence pertaining to the controlled substance, the possession conviction must be 
vacated, but all other convictions should be affirmed. 

No. CC 201905025. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Borkowski, J.—May 3, 2021. 

OPINION 
PROCEDURAL HISTORY  
Appellant was charged by criminal information (CC 201905025) with one count each of firearms not to be carried without a 

license,1 possession of a firearm prohibited,2 possession of a controlled substance,3 and possession of marijuana.4 
On December 7, 2020, Appellant proceeded to a non-jury trial, at the conclusion of which Appellant was found guilty of firearms 

not to be carried without a license, possession of a firearm prohibited, and possession of a controlled substance.  The Appellant 
was found not guilty if Possession of Marijuana. 

On January 20, 2021, Appellant was sentenced by the Trial Court as follows: 
Count one: firearms not to be carried without a license – a period of incarceration of nine to twenty-three months with credit 

for time served, followed by two years’ probation; 
Count two: possession of a firearm prohibited – two years’ probation to run concurrent to the period of probation imposed at 

count one; and  
Count three: possession of a controlled substance – a concurrent period of incarceration of nine to twenty-three months with 

credit for time served, followed by one-year probation.  

This timely appeal follows. 

STATEMENT OF ERRORS ON APPEAL 
Appellant’s claims are set forth below exactly as Appellant presented them: 

I. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Mr. Kendrick 
actually or constructively possessed a firearm as required to sustain a conviction of Carrying a Firearm Without a License 
(F3). Specifically, the Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that 
Mr. Kendrick exercised conscious dominion or control over a firearm. 

II. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Mr. Kendrick 
actually or constructively possessed a firearm as required to sustain a conviction of Persons Not to Possess (M1). 
Specifically, the Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Mr. 
Kendrick exercised conscious dominion or control over a firearm. 

III. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Mr. Kendrick 
actually or constructively possessed a controlled substance as required to sustain a conviction of Possession of a 
Controlled Substance (M).  Specifically, the Commonwealth failed to present sufficient evidence to prove beyond a 
reasonable doubt that Mr. Kendrick exercised conscious dominion or control over a controlled substance. 

IV. The Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that Mr. Kendrick 
actually or constructively possessed a controlled substance as required to sustain a conviction of Possession of a 
Controlled Substance (M).  Specifically, the Commonwealth failed to present sufficient evidence, such as relevant 
laboratory reports and/or circumstantial evidence, that the substance in question was in fact a controlled substance.  

V. This Honorable Court erred in denying Mr. Kendrick’s pretrial motion for dismissal of all charges pursuant to Rule 
600 of the Pennsylvania Rules of Criminal Procedure and the Sixth Amendment to the United States Constitution, as 
Mr. Kendrick’s trial was delayed beyond 365 days from the filing of the criminal complaint against him due to the 
Commonwealth’s failure to exercise due diligence in bringing him to trial. 

FINDINGS OF FACT   
On January 12, 2019, at approximately 12:51 a.m., Officer Michael Gastgeb, a ten-year veteran with the Robinson Township 

Police Department, was monitoring traffic on Steubenville Pike in Robinson Township, Allegheny County when he observed a 
Chrysler Pacifica driving with an inoperable taillight. (T.T. 7-9). Officer Gastgeb, who was in an unmarked police vehicle, 
initiated a traffic stop on the Pacifica with Officer Matthew Walter acting as backup. When the vehicle pulled over, Officer Gastgeb 
noticed the windows were heavily tinted, so he requested the driver put his window down. (T.T. 5, 9-10).  When the driver lowered 
his window, Officer Gastgeb immediately noticed a smell of burning marijuana and observed three additional occupants in the 
vehicle with Appellant seated in the rear passenger side seat. (T.T. 10). Both the driver and front seat passenger admitted to 
smoking marijuana at which time the front seat passenger handed the officer a bag of marijuana.  

Thereafter, Officer Gastgeb ordered the occupants out of the vehicle and all four of the individuals were patted down for 
officer safety. Officer Gastgeb looked in the backseat of the vehicle and observed an AK-47 firearm sitting in plain view on the 
middle of the floor. (T.T. 10-12).  All four occupants were subsequently detained and handcuffed after the firearm was discov-
ered. A further search recovered suspected heroin and two additional handguns, a Glock 23 and .40 caliber Smith and Wesson 
Glock pistol. The Glock 23 was located on the rear passenger floorboard partially under the front passenger seat where Appellant 
had been seated, and the suspected heroin was found on the rear passenger floorboard where Appellant had been seated. (T.T. 
14, 25). The .40 caliber Smith and Wesson was found under the front passenger seat. (T.T. 26). All the evidence was submitted to 
the crime lab for testing wherein all the firearms were determined to be operable. (T.T. 13, 15).  Appellant did not have a license 
to carry a firearm and was not eligible due to a prior conviction in 2018 for corruption of minors. (T.T. 15-18) 

Appellant was charged as noted hereinabove. 
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DISCUSSION  

I. 
Appellant alleges in his first claim that there was insufficient evidence to prove beyond a reasonable doubt that Appellant 

actually or constructively possessed a firearm as required to sustain a conviction of carrying a firearm without a license. 
Specifically, Appellant alleges “the Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that 
[Appellant] exercised conscious dominion or control over a firearm.”  This claim is without merit. 

The standard of review for sufficiency of the evidence claims has been stated thusly: 

The standard we apply when reviewing the sufficiency of the evidence is whether viewing all the evidence admitted at 
trial in the light most favorable to the verdict winner, there is sufficient evidence to enable the fact-finder to find every 
element of the crime beyond a reasonable doubt. In applying the above test, we may not weigh the evidence and 
substitute our judgment for the fact-finder. In addition, we note that the facts and circumstances established by the 
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a defendant’s guilt may be 
resolved by the fact-finder unless the evidence is so weak and inconclusive that as a matter of law no probability of fact 
may be drawn from the combined circumstances. The Commonwealth may sustain its burden of proving every element 
of the crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in applying the above 
test, the entire record must be evaluated and all evidence actually received must be considered. Finally, the trier of fact 
while passing upon the credibility of witnesses and the weight of the evidence produced is free to believe all, part or none 
of the evidence. 

Commonwealth v. Gray, 867 A.2d 560, 567 (Pa. Super. 2005). The subsection of the firearms not to be carried without a license 
statute under which Appellant was convicted provides that: 

(a) Offense defined.--(1) Except as provided in paragraph (2), any person who carries a firearm in any vehicle or any 
person who carries a firearm concealed on or about his person, except in his place of abode or fixed place of business, 
without a valid and lawfully issued license under this chapter commits a felony of the third degree;… 

18 Pa. C.S. § 6106(a)(1).  

When possession is an element of the offense, the Pennsylvania Supreme Court has stated: “The concept of constructive 
possession is a legal fiction used to prove the element although the individual was not in physical possession of the prohibited item. 
The evidence must show a nexus between the accused and the item sufficient to infer that the accused had the power and intent 
to exercise dominion and control over it.” Commonwealth v. Peters, 218 A.3d 1206, 1208 (Pa. 2019)(citing Commonwealth v. 
Mudrick, 507 A.2d 1212, 1213 (Pa. 1986)).  “Dominion and control” simply means that the defendant possessed the ability to take 
actual immediate possession of the item in question.  Id. “Constructive possession is an inference arising from a set of facts that 
possession of the contraband was more likely than not.” Commonwealth v. Parker, 847 A.2d 745, 750 (Pa. Super. 2004). 
Constructive possession can be established from the totality of the circumstances. See Commonwealth v. Johnson, 26 A.3d 1078, 
1094 (Pa. 2011). 

The evidence presented at trial showed that Appellant was the backseat passenger in a vehicle in which a valid traffic stop was 
initiated due to the vehicle’s inoperable taillights. After the occupants were removed from the vehicle, Officer Gastgeb observed 
an AK-47 in plain view of the backseat floor area.  As a result of locating a firearm in plain view, Officer Walter searched the 
vehicle and located two additional firearms, a Glock 23 and .40 caliber Smith and Wesson Glock pistol.  Specifically, the Glock 23 
was located on the rear passenger floorboard partially under the front passenger seat where Appellant had been sitting. (T.T. 10-
12, 14, 25). Officer Walter stated that where Appellant was seated in the vehicle, and based on his training and experience, the 
weapon was readily accessible to Appellant. (T.T. 29). 

Viewing all the evidence admitted at trial in the light most favorable to the Commonwealth, there was sufficient evidence to 
prove the elements of carrying a firearm without a license as it is clear Appellant was in constructive possession of the Glock 23 
found at his feet when seated in the vehicle.  See Commonwealth v. Hopkins, 67 A.3d 817, 821 (Pa.Super. 2013)(holding that 
evidence was sufficient to show the defendant constructively possessed the firearm found in vehicle where the firearm was found 
within arms-length of where defendant was seated).  

As such, this claim is without merit. 

II. 
Appellant alleges in his second claim that there was insufficient evidence to prove beyond a reasonable doubt that Appellant 

actually or constructively possessed a firearm as required to sustain a conviction of persons not to possess. Specifically, Appellant 
asserts that “the Commonwealth failed to present sufficient evidence to prove beyond a reasonable doubt that [Appellant] 
exercised conscious dominion or control over a firearm.”  This claim is without merit. 

The subsection of the firearms not to be carried without a license statute under which Appellant was convicted provides that: 

(a) Offense defined.--(1) A person who has been convicted of an offense enumerated in subsection (b), within or without 
this Commonwealth, regardless of the length of sentence or whose conduct meets the criteria in subsection (c) shall not 
possess, use, control, sell, transfer or manufacture or obtain a license to possess, use, control, sell, transfer or manufac-
ture a firearm in this Commonwealth. 

18 Pa. C.S. § 6105(a)(1).  

As stated previously, when a person is not found in physical possession of a firearm, he may be deemed to have constructively 
possessed said firearm. See Peters, at 1208.  Here, the evidence at trial clearly established that Appellant was in constructive 
possession of the firearm found at his feet when seated in the vehicle for the reasons set forth above.  Further, the evidence at 
trial, specifically Commonwealth’s exhibit three, established that Appellant had a previous conviction for corruption of minors 
in 2018 and was therefore ineligible to possess a firearm. (T.T. 18-19); see also Hopkins, at 821.  A such, this claim is without 
merit. 
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III. & IV. 
Appellant alleges in his third and fourth claims that there was insufficient evidence to prove beyond a reasonable doubt that 

he actually or constructively possessed a controlled substance as required to sustain a conviction for possession of a controlled 
substance.  Specifically, Appellant asserts that the Commonwealth failed to present sufficient evidence to prove beyond a 
reasonable doubt that Appellant exercised conscious dominion or control over a controlled substance and failed to present 
relevant laboratory reports and/or circumstantial evidence that the substance in question was in fact a controlled substance.   

Upon a thorough review of the record, the Trial Court has determined that the Commonwealth failed to introduce a crime lab 
report at the time of trial to establish that the alleged controlled substance was heroin, or any controlled substance.  Due to this 
oversight, the Trial Court acknowledges that they failed to provide sufficient evidence to prove beyond a reasonable doubt that 
Appellant physically or constructively possessed a controlled substance. As such, Appellant’s conviction and sentence for posses-
sion of a controlled substance should be vacated; however, a resentencing is not necessary given that fact that the sentence 
imposed as to that count was concurrent to the sentence imposed at count one. 

V. 
Appellant alleges in his final claim that the Trial Court “erred in denying [Appellant’s] pretrial motion for dismissal of all 

charges pursuant to Rule 600 of the Pennsylvania Rules of Criminal Procedure and the Sixth Amendment to the United States 
Constitution, as [Appellant’s] trial was delayed beyond 365 days from the filing of the criminal complaint against him due to the 
Commonwealth’s failure to exercise due diligence in bringing him to trial.”  This claim is without merit. 

On August 18, 2020, the Trial Court held a hearing with respect to Appellant’s Rule 600 motion.  Thereafter, on September 15, 
2020, the Trial Court denied Appellant’s motion after issuing formal findings of fact and conclusions of law in which the Court 
stated:  

The Court notes the following timeline:  That the first preliminary hearing in the aftermath of the January 12th arrest 
and filing was scheduled for January 22nd, 2019.  It was postponed at the Commonwealth's request and rescheduled 
for January 29th, when it was again postponed by the Commonwealth due to officer unavailability.  The case was 
rescheduled for April 2nd, 2019.  The defendant, [Appellant], postponed the case on that date.  The next date was April 
16, 2019, and again, [Appellant] postponed the case.  It was rescheduled for April 23rd, 2019.  The Commonwealth post-
poned it on that date and on April 30th, 2019 a preliminary hearing was held, and the charges were bound over for the 
Court of Common Pleas of Allegheny County.   

The [Appellant] was formally arraigned on June 18th of 2019.  On July 12th of 2019 a pretrial conference was held for all 
four defendants. One of those codefendants was a person named Teasley -- I don't have his first name.  Codefendant 
Teasley, T-e-a-s-l-e-y. The trial was scheduled for August 12th, 2019.  It was continued at the request of codefendant 
Teasley. It was rescheduled for October 22nd, 2019, and again the Court granted a continuance requested by codefendant 
Teasley.  The matter was rescheduled for March 17th of 2020, and on February 4th, 2020 the [Appellant] filed a Rule 600 
motion.   

On March 16th of 2020, the Court of Common Pleas under the throws of the Covid 19 impact, Rule of Criminal Procedure 
600 was suspended by order of the President Judge.  The Court relisted the case for May 19th of 2020, but the case 
because of the extension by Judge Clark and the continuing impact of Covid 19 -- because of that the Court listed the case 
for August 10th of 2020.  In the aftermath of that on July 24th of 2020, the President Judge and Administrative head of 
the Criminal Division issued an order directing all proceedings to be conducted by video conferencing.  On August 10th 
of 2020, the case was postponed for a non-jury trial to take place, but at the request of the [Appellant] the testimony was 
requested of this Court to be in person.  Consequently, the case was continued until September 30th, 2020.  On August 
18th of 2020, this Court held a video conference argument on this motion.  The transcript is of record, or will be made 
part of the record certainly.  The various orders referred to by this Court are public record and also attached to the 
pleading ahead of the parties.   

The defense argument in essence is that because the codefendant postponed the case beyond the mechanical run date, 
that the Commonwealth should have severed the case, and not having done so, the time has expired, and dismissal of the 
charges is warranted. In contradistinction to that, the Commonwealth has argued that they have exercised due diligence 
in their prosecution, and the case should not be dismissed, because other than the continuances at the preliminary 
hearing stage none of the remainder of the continuances were attributable to the Commonwealth.   

The time calculations that the Court has determined are as follows:  The initial 365 run date from the Criminal Complaint 
was January 12th, 2020.  The Court would then add 21 days for the postponement of the preliminary hearing.  
Consequently the run date would then be February 2nd of 2020.  The [Appellant] as noted filed a Rule 600 motion on 
February 4th of 2020. The Court attributes the codefendant postponements and the Covid implications on the time 
calculations not to be chargeable to the Commonwealth, and the time for the mechanical run date is extended 71 days for 
the first codefendant postponement on August 12th, 2019, to October 22nd of 2019.  It appeared to the Court following the 
preliminary hearing postponements that the Commonwealth was always ready to proceed, and in the interest of judicial 
economy and especially under the Covid pressures, having multiple trials is contraindicated.  On March 16th of 2020, the 
courts were essentially shut down, and Rule 600 was suspended until December 31st of 2020, and the postponements and 
continuances resulting from the judicial emergency are and must be considered court postponements, and therefore, that 
is excludable time. The Court would add 29 days from the shutdown to the mechanical run date of April 13, 2020, on to 
the 12.31.2020 suspension time, and the new run date is now January 29th, 2021.   

The Court has looked at the case law under Pennsylvania Rule of Criminal Procedure 600 and it's predecessor, 
Pennsylvania Rule of Criminal Procedure 1100, and the dual purposes or functions of the speedy trial rule is the protec-
tion of the accused's speedy trial rights, and the protection of society, and there is the issue of whether the Commonwealth 
has exercised due diligence and has demonstrated good faith efforts to bring the [Appellant] to trial, and other than as 
noted regarding the preliminary hearing delays attributable to the Commonwealth, the delays have been at no fault 
of the Commonwealth.  The Court finds that they were essentially beyond the control of the Commonwealth under the 
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circumstanced of this case, and there was no need -- in fact, as noted, it was contraindicated that the Commonwealth 
should have attempted to sever these cases for the convenience of the [Appellant]. 

The Court finds as noted that the new run date is January 29th, 2021, and the Commonwealth has exercised due diligence 
under the standard of review to a preponderance of the evidence, and the [Appellant’s] motion to dismiss is denied.  

(F.F.C.L. 2-7).5 

Here, the Trial Court set forth on the record a thorough timeline and analysis of the time calculations in this matter. As such, 
the Trial Court did not err in denying Appellant’s pretrial motion for dismissal of all charges pursuant to Rule 600 of the 
Pennsylvania Rules of Criminal Procedure and the Sixth Amendment to the United States Constitution.  As such, this issue is 
without merit. 

CONCLUSION 
Based upon the foregoing, the judgments of sentence imposed by this Court as to counts one and two should be affirmed.  

BY THE COURT: 
/s/Borkowski, J. 

Date: May 3, 2021 

1 18 Pa. C.S. §6106(A)(1). 
2 18 Pa. C.S. §6105(A)(1). 
3 35 Pa. C.S. §780-113(A)(16). 
4 35 Pa. C.S. §780-113(A)(31). 
5 The designation “F.F.C.L.” refers to the Findings of Fact and Conclusions of Law Transcript, dated September 15, 2020. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Zackary Johnston 

Criminal Appeal—VUFA—Suppression—Terry Frisk—No Reasonable Suspicion 

When police arrive in response to a report that defendant was arguing with a woman and he has a gun, the officer 
has reasonable suspicion to frisk the defendant for their own safety. 

No. CC201908795. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Todd, J.—June 10, 2021. 

OPINION 
This is an appeal by Defendant, Zackary Johnston, after he was found guilty following a non-jury trial on November 2, 2020 of 

Persons Not to Possess a Firearm in violation of 18 Pa.C.S.A. § 6105(a)(1) and Firearms Not to be Carried Without a License in 
violation of 18 Pa.C.S.A. § 6106(a)(1) and Resisting Arrest in violation of 18 Pa.C.S.A. On February 2, 2021 Defendant was 
sentenced to an aggregate term of 54-108 months incarceration followed by a consecutive period of three years probation. 

On March 4, 2021 Defendant filed a Notice of Appeal to the Superior Court.  On March 24, 2021 an order was entered directing 
Defendant to file his Concise Statement of Matters Complained of on Appeal within twenty days.  On April 14, 2021 Defendant filed 
his Concise Statement of Errors Complained of on Appeal and set forth the following: 

"A. The police seized Mr. Johnston without reasonable suspicion to believe that criminal activity was afoot, in violation 
of his federal and state constitutional rights against unreasonable searches and seizures. 

B.  The police searched Mr. Johnston without reasonable suspicion to believe that he was armed and dangerous, in 
violation of his federal and state constitutional rights against unreasonable searches and seizures." 

BACKGROUND:  
This matter arises out of Defendant's arrest on August 3, 2019 following a report of an argument between Defendant and a 

female outside of a bar in McKees Rocks, Pa.  Defendant was charged with illegally possessing a firearm which was discovered 
during a pat down search by an officer investigating the incident.  Defendant filed a Motion to Suppress alleging that the search 
was illegal and the firearm should be suppressed.  At the suppression hearing on August 17, 2020  the Commonwealth presented 
the testimony of Officer David English of the Stowe Township Police Department who testified that on August 3, 2019 he received 
a dispatch at approximately 9:30 pm which reported a white male wearing a black t-shirt and jeans, arguing with a black female 
in the area of a bar in Stowe Township.  (T, p. 3)  Officer English testified that the bar, located under the McKees Rocks Bridge on 
Island Street, was a location where he had calls for numerous fights and arguments, and where he had made previous arrests (T, 
p. 4)  (T, p. 4) The caller, whose identity was shown on Officer English's computer screen, also stated that the male had a firearm 
in either his waistband or in a fanny pack or backpack.  (T, p. 5)  The caller also indicated that the male and female had walked 
away from the area of the bar.  Officer English proceeded to Island Street when he saw a male and female fitting the description 
given by the caller.  When he observed them he saw the female lying on the ground with the male, later identified as Defendant,  
standing over her which led him to believe that there was some type of "domestic" going on.  (T, p. 5-6)   As Officer English, who 
was alone at that time, approached Defendant the female got up from the ground and started to walk away.  Officer English also 
noted an odor of alcohol.  (T, p. 6)  At that time Officer English testified that he detained the male because he fit the description 
of the male with a possible firearm, placed him in handcuffs and conducted a pat down and found the firearm in his waistband.   
(T, p. 6-7)  Upon consideration of the totality of the circumstances the motion to suppress was denied and Defendant was 
subsequently found guilty of illegally possessing the firearm.   
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DISCUSSION: 
In his concise statement Defendant contends that Officer English did not have reasonable suspicion based on specific, articu-

lable facts to believe that criminal activity was afoot or that Defendant was armed or dangerous and, therefore, there was no basis 
for the pat-down or search of Defendant and the firearm found should be suppressed.   The types or categories of encounters 
between police and a citizen have been described as follows: 

“There are three categories of police interactions which classify the level of intensity in which a police officer interacts 
with a citizen, and such are measured on a case by case basis. Traditionally, Pennsylvania Courts have recognized three 
categories of encounters between citizens and the police. These categories include (1) a mere encounter, (2) an 
investigative detention, and (3) custodial detentions. The first of these, a “mere encounter” (or request for information), 
which need not be supported by any level of suspicion, but carries no official compulsion to stop or to respond. The 
second, an “investigative detention” must be supported by reasonable suspicion; it subjects a suspect to a stop and a 
period of detention, but does not involve such coercive conditions as to constitute the functional equivalent of an arrest. 
Finally, an arrest or “custodial detention” must be supported by probable cause.  Commonwealth v. Mendenhall, 552 Pa. 
484, 488 715 A.2d 1117, 1119 (1998) (citing Commonwealth v. Polo, 563 Pa. 218, 759 A.2d 372, 375 (2000)).”  
Commonwealth v. Collins, 950 A.2d 1041, 1044-49 (Pa. Super. 2008) 

In Commonwealth v. Cook, 735 A.2d 673, 677 (1999) the Supreme Court discussed that the observations of a police officer, taken 
as a whole, may constitute reasonable suspicion as follows:   

"Following the dictates of Terry, Pennsylvania courts recognize that under limited circumstances police are justified in 
investigating a situation, so long as the police officers reasonably believe that criminal activity is afoot. Commonwealth 
v. Melendez, 544 Pa. 323, 676 A.2d 226, 228 (1996); see also Commonwealth v. Rodriquez, 532 Pa. 62, 614 A.2d 1378 
(1992)(rejecting any expansion of the Terry exception to probable cause). In order to demonstrate reasonable  suspicion, 
the police officer must be able to point to specific and articulable facts and reasonable inferences drawn from those facts 
in light of the officer's experience. Jackson, 698 A.2d at 573 (citing Terry, 392 U.S. at 27, 88 S.Ct. 1868). Case law has 
established that certain facts, taken alone, do not establish reasonable suspicion. Commonwealth v. Matos, 543 Pa. 449, 
672 A.2d 769 (1996)(flight alone does not constitute reasonable suspicion); Commonwealth v. DeWitt, 530 Pa. 299, 608 
A.2d 1030 (1992)(flight alone does not constitute reasonable suspicion); Commonwealth v. Kearney, 411 Pa.Super. 274, 
601 A.2d 346 (1992)(mere presence in a high crime area does not warrant a stop). However, a combination of these facts 
may establish reasonable suspicion. Terry v. Ohio, 392 U.S. at 22, 88 S.Ct. 1868 (innocent facts, when taken together, may 
warrant further investigation); Commonwealth v. Riley, 715 A.2d 1131, 1135 (Pa.Super.1998)( “a combination of circum-
stances, none of which alone would justify a stop, may be sufficient to achieve a reasonable suspicion”)." 
Commonwealth v. Cook, 558 Pa. 50, 57–58, 735 A.2d 673, 677 (1999) 

In this case, Office English received a dispatch indicating that a verbal argument was observed between a man and a woman 
and that the man had a gun in his possession.  It is clear that Officer English was justified in responding to the call and proceed-
ing to the scene to further investigate.  When he located the man and woman, who matched the description given in the dispatch, 
he observed the man standing over the female who was lying on the ground in the middle of the street.  Even assuming the call 
may have come from an anonymous tip, as there was no specific testimony concerning the identity of the caller, Officer English 
made a personal observations that established a reasonable suspicion, given the totality of the circumstances and based on 
reasonable inferences therefrom, that criminal activity may be afoot, that is, that there was a "domestic violence" incident in 
progress and that a firearm may be involved.  

In Commonwealth v. Wimbush, 750 A.2d 807 (2000) the Pennsylvania Supreme Court discussed the law pertaining to a search 
based on an anonymous tip stating: 

"Relying upon Commonwealth v. Hawkins, 547 Pa. 652, 692 A.2d 1068 (1997), a factually similar case, the Court held in 
Jackson that the anonymous tip did not justify a stop and frisk of the defendant. Jackson, at 494, 698 A.2d at 576. In 
Hawkins, a plurality of the Court explained that when police receive an anonymous call alleging that a person of a 
particular description is carrying a gun at a particular location, and the police broadcast that information to patrol cars, 
neither the dispatcher nor the officers in their cars know whether the information is reliable. Hawkins, 547 Pa. at 656, 
692 A.2d at 1070. The Court observed that an anonymous tip may be nothing more than a mere prank call. Id. At the same 
time, it may be based on no more than the caller's unparticularized hunch. Jackson, 548 Pa. at 490, 698 A.2d at 574; see 
also White, 496 U.S. at 329, 110 S.Ct. at 2415 (anonymous tips provide “virtually nothing from which one might conclude 
that the caller is either honest, or his information reliable”). Because of its unreliability, an anonymous radio call alone 
is insufficient to establish a reasonable suspicion of criminal activity. Jackson, supra; Hawkins, supra" Commonwealth v. 
Wimbush, 750 A.2d 807, 811 (2000) 

The Court further noted that that “the fact that the police proceeded to the designated location and saw a person matching the 
description in the call did not corroborate any alleged criminal activity.  Jackson, 548 Pa. at 492, 698 A.2d at 574–75 (quoting 
Hawkins, 547 Pa. at 656–57, 692 A.2d at 1070).   However the Court also stated:  

"When the police receive unverified information that a person is engaged in illegal activity, the police may observe the 
suspect and conduct an investigation. If police surveillance produces a reasonable suspicion of criminal conduct, the 
suspect may be stopped and questioned." Commonwealth v. Wimbush, 750 A.2d 807, 811–12 (2000) 

Officer English's observations of a man standing over a woman who was lying in the middle of the street, having received infor-
mation that they were previously involved in a verbal argument to the extent that it was reported to the police, certainly gave rise 
to a reasonable suspicion that there was criminal activity afoot.  In addition, there was a reasonable basis to conduct a pat down 
search for his own safety.  In Commonwealth v. Wilson, 927 A. 2d. 279 (Pa. Super. 2007) the Court stated: 

“If, during the course of a valid investigatory stop, an officer observes unusual and suspicious conduct on the part of the 
individual which leads him to reasonably believe that the suspect may be armed and dangerous, the officer may conduct 
a pat-down of the suspect's outer garments for weapons.” Commonwealth v. E.M./Hall, 558 Pa. 16, 735 A.2d 654, 659 
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(1999).  In order to establish reasonable suspicion, the police officer must articulate specific facts from which he could 
reasonably infer that the individual was armed and dangerous. See Commonwealth v. Gray, 896 A.2d 601, 606 
(Pa.Super.2006). When assessing the validity of a Terry stop, we examine the totality of the circumstances, see id., 
giving due consideration to the reasonable inferences that the officer can draw from the facts in light of his experience, 
while disregarding any unparticularized suspicion or hunch. See Commonwealth v. Zhahir, 561 Pa. 545, 751 A.2d 1153, 
1158 (2000).  Commonwealth v. Wilson, 927 A.2d 279, 284 (Pa. Super. 2007) 

Although a weapons frisk may not be conducted on the basis of a mere hunch an officer need not be absolutely certain that the 
individual is armed.   The question is whether a reasonably prudent police office in the circumstances would be warranted in the 
belief that his safety or that of others was in danger. Commonwealth v. Mesa, 683 A.2d 643 (1996)  In addition, the fact that 
Defendant was placed in handcuffs does not indicate that he was under arrest at that time or that it was not a valid investigatory 
stop and search.  The Supreme Court has declined to hold that every time an individual is placed in handcuffs that such individ-
ual has been arrested. Commonwealth v. Guillespie, 745 A.2d 654, 660 (Pa. Super. 2000) (citation omitted). For their safety, police 
officers may handcuff individuals during an investigative detention.  Commonwealth v. Rosas, 875 A.2d 341, 348 (Pa. Super. 2005), 
appeal denied, 587 Pa. 691, 897 A.2d 455 (Pa. 2006).  In this case, Officer English was justified in conducting an investigative stop 
and pat down search of Defendant and, therefore, the motion to suppress was appropriately denied. 

BY THE COURT: 
/s/Todd, J. 
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John Brown v. 
Gaydos Construction & Asphalt Paving Co. Inc. a Pennsylvania Entity, 

and George Gaydos, an Individual 
Workers’ Compensation Act—Summary Judgment—Immunity—Dual Capacity Doctrine 

Injured worker brought a negligence suit against employer and owner of a skid steer which caused the plaintiff’s injuries.  
Defendant moved for summary judgment premised on immunity from suit under the Pennsylvania Workers’ Compensation Act 
(the “Act”).  The Court found that the defendant was an employer as defined by the Act because the defendant controlled the 
work and could control the plaintiff’s performance of the work.  The court further found that the defendant was a fellow 
employee of the plaintiff.  As such, based on the Act, the defendant was also immune from suit for negligence. 

No. GD 18-6991. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
Hertzberg, J.—July 13, 2021. 

OPINION 
In 2007 or 2008 defendant George Gaydos began doing construction work as a sole proprietor using the name Gaydos 

Construction.  Mr. Gaydos, as a sole proprietor, did general construction work with a focus on heating, air conditioning, concrete 
and masonry.  For his sole proprietorship business, Mr. Gaydos purchased two dump trucks, a utility truck, a “skid loader” and an 
assortment of tools.  On April 9, 2016 Mr. Gaydos and his cousin, Mark Raymond, signed a partnership agreement to operate a 
business under the name American Concrete Solutions.    A few months later Mr. Gaydos and Mr. Raymond filed a Certificate of 
Organization Domestic Limited Liability Company with the Pennsylvania Department of State for American Concrete Solutions, 
LLC. 

Mr. Gaydos, on occasion, continued to bid on heating and air conditioning jobs as a sole proprietor.  But, all concrete and masonry 
jobs were bid and performed by American Concrete Solutions.  The construction equipment and tools owned by Mr. Gaydos, 
including the “skid loader,” continued to be owned by him.  Mr. Gaydos and Mr. Raymond, who also owned construction equip-
ment and tools, agreed that each of them would furnish any equipment or tools they owned individually that were needed to 
perform the work on American Concrete Solutions’ jobs.  They agreed that American Concrete Solutions would not own those tools 
and equipment and would not compensate either of them for use of those tools and equipment. 

Plaintiff John Brown began working as an American Concrete Solutions employee on September 1, 2016.  On that day, American 
Concrete Solutions was preparing to pour a flat slab of concrete inside a pole building located in the City of Pittsburgh.  Mr. Gaydos 
was at the job site “first thing in the morning, and then …left to go pay a vendor for some stone.”  Deposition Transcript of George 
Gaydos, p. 59.  The skid loader1 owned by Mr. Gaydos was at the site.  At approximately 11:00 a.m., as Mr. Brown “attempted to 
enter the subject skid loader, the arm of the skid loader caught Plaintiff’s body, crushing him between the top of the cab and the 
arm of the bucket and subsequently, dropped Plaintiff to the ground.”  Complaint, ¶ no. 10.  Mr. Brown was seriously injured and 
thereafter made a claim for workers compensation benefits from American Concrete Solutions.  The workers compensation claim 
was not disputed, and as of June of 2019, approximately $561,000 had been paid to Mr. Brown for lost wages and to medical 
providers for medical treatment. 

Mr. Brown then commenced the subject proceeding by filing a complaint against Gaydos Construction & Asphalt Paving Co. 
Inc., a Pennsylvania Entity, and George Gaydos, an Individual that alleged their negligence caused his injuries2.  In the answer 
filed on behalf of Mr. Gaydos, he denied that Gaydos Construction & Asphalt Paving Co. Inc. was involved in any manner with the 
events set forth in the complaint.  Mr. Brown accepts this as true and is not pursuing any claim against Gaydos Construction & 
Asphalt Paving Co. Inc. 

Mr. Gaydos filed a motion for summary judgment premised on immunity from suit under 77 P.S. §§481 and 72 in the 
Pennsylvania Workers Compensation Act.  Mr. Brown filed a cross motion for summary judgment that requested judgment be 
entered against Mr. Gaydos based on deposition testimony allegedly admitting negligence and argument that he was not 
immune from suit under the Workers Compensation Act.  I denied Mr. Brown’s motion but granted Mr. Gaydos’ motion and 
entered judgment in favor of Mr. Gaydos.  Mr. Brown timely appealed from my order to the Superior Court of Pennsylvania 
and filed a Pa.R.A.P. no. 1925(b) statement of errors complained of on appeal.  In accordance with Pa.R.A.P. no.1925(a), this 
opinion will provide the two reasons for my denial of Mr. Brown’s motion and my granting of Mr. Gaydos’ motion.   I believe 
that providing these two reasons implicitly addresses all fourteen paragraphs in Mr. Brown’s statement of errors complained 
of on appeal. 

The first reason I denied Mr. Brown’s motion for summary judgment but granted that of Mr. Gaydos is that both American 
Concrete Solutions and Mr. Gaydos, as an owner, are Mr. Brown’s employer under the Workers Compensation Act.  Employers are 
responsible only for employees’ lost wages and medical expenses, and under 77 P.S.§481(a) they cannot be sued for negligence and 
other damages such as pain and suffering.  Under the Workers Compensation Act, “employer” is defined as: 

….synonymous with master and to include natural persons, partnerships, joint-stock companies, corporations for 
profit, corporations not for profit, municipal corporations, the Commonwealth, and all governmental agencies 
created by it. 

77 P.S. §21.  Control over the work to be completed and the manner in which it is to be performed are the most relevant factors for 
determining there is an employer-employee relationship under the Workers Compensation Act.  See Universal Am-Can, Ltd. v. 
Workers Compensation Appeal Board (Minteer), 762 A.2d 328 at 333 (Pa. 2000). 

An overwhelming amount of evidence proves that Mr. Gaydos was Mr. Brown’s boss (or “master”) and had control over Mr. 
Brown’s work and the manner of its performance.  For example, it is undisputed that Mr. Gaydos and Mr. Raymond determined 
the equipment needed on each job (see Deposition Transcript of George Gaydos, p. 47) and made “all…decisions respecting the 
management, operation and control of” American Concrete Solutions (Partnership Agreement, ¶ no. 21).  Mr. Gaydos also 
controlled the use of the skid loader that injured Mr. Brown by directing that it be used only by Mr. Gaydos.  See Deposition 
Transcript of George Gaydos, pp.48-49,50-51 and 82. 

Neidert v. Charlie (2016 PA Super 138, 143 A.3d 384) is additional authority for my ruling that both American Concrete 
Solutions and Mr. Gaydos are Mr. Brown’s employer.  Mr. Neidert was an employee of a pub that was owned by a corporation with 
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Mr. Charlie as its sole shareholder. Mr. Neidert was injured while working at the pub when a patron fell through a trap door that 
Mr. Neidert was using. Mr. Charlie owned the building where the pub was located and also served as Mr. Neidert’s boss at the pub. 
Mr. Neidert applied for and received workers compensation benefits from the corporation but then sued Mr. Charlie for negli-
gence.  The trial court found the Workers Compensation Act immunized Mr. Charlie from the negligence lawsuit.  The Superior 
Court agreed. It held that the “dual capacity” exception3 to workers compensation immunity was not applicable because it is 
nearly impossible to separate Mr. Charlie’s involvement as boss of Mr. Neidert from Mr. Charlie’s role as building owner.  The 
situation is analogous with the involvement of Mr. Gaydos as the boss of Mr. Brown and the role of Mr. Gaydos as owner of the 
skid loader.  It is nearly impossible to separate one from the other.  Therefore, I was correct in ruling that both American Concrete 
Solutions and Mr. Gaydos are Mr. Brown’s employer under the Workers Compensation Act. 

The other reason for my rulings is that Mr. Gaydos is Mr. Brown’s fellow employee.  77 P.S. §72 provides immunity to fellow 
employees from negligence and other lawsuits as follows: 

If disability or death is compensable under this act, a person shall not be liable to anyone at common law or otherwise 
on account of such disability or death for any act or omission occurring while such person was in the same employ as 
the person disabled or killed, except for intentional wrong. 

In Jadosh v. Goeringer (442 Pa. 451, 275 A.2d 58 (1971)) an injured employee filed a complaint against Mr. Goeringer, the vice 
president and general manager of his employer, for negligently condoning the use of a defective press.  The trial court granted Mr. 
Goeringer’s motion for summary judgment, which was affirmed by the Supreme Court because it found Mr. Goeringer was 
immune as a fellow employee under 77 P.S. §72.  See also Adams v. US Air, Inc., 438 Pa. Super 190, 652 A.2d 329 (1994) (holding 
managerial employees are immune from a claim of intentional infliction of emotional distress under 77 P.S.§72).  Since Mr. Gaydos 
was at the job site earlier in the day and, when Mr. Brown was injured, was continuing in the performance of his duties to American 
Concrete Solutions by paying a vendor, it is indisputable that they were “in the same employ” under 77 P.S.§72.  No evidence was 
produced that Mr. Gaydos committed an “intentional wrong” that would exclude him from immunity. 

Finally, no provision in the Worker’s Compensation Act suggests that the part owner of an employer who brings his own tools 
or equipment and works alongside employees should be stripped of the Act’s immunity from negligence claims.  To subject such 
owners to the penalty of losing immunity would make no sense. Therefore, I was correct in ruling that Mr. Gaydos and Mr. Brown 
are fellow employees under the Workers Compensation Act. 

BY THE COURT: 
/s/Hertzberg, J. 

1 A skid loader sometimes is referred to as a “bobcat” because Bobcat Company is one of the manufacturers of them.  Mr. Gaydos’ 
skid loader was manufactured by John Deere.  A skid loader has the appearance of a small bulldozer.  The operator can only enter 
the cab, where the controls are located, from the front after stepping over the bucket/shovel. 
2 The negligence of Mr. Gaydos described in the complaint includes negligent maintenance of the skid loader and failure to super-
vise employees operating it. Mr. Gaydos was not at the job site at the time Mr. Brown was injured. 
3 Mr. Brown’s counsel stated during oral argument that he was not contending that the “dual capacity” exception, also known as 
the “dual capacity doctrine,” was applicable.  Mr. Brown’s response to Mr. Gaydos’ motion for summary judgment also states that 
the dual capacity doctrine “does not apply in the present case.” ¶ no. 18. However, Mr. Brown’s brief in support of motion for 
summary judgment contains an argument entitled “Dual Ownership Interest in Different Business Entities Does Not Grant Tort 
Immunity.”  See pp. 6-12.  The dual capacity exception may apply when an employee is injured while not in the course and scope 
of employment.  Mr. Brown’s argument is that Mr. Gaydos’ dual capacity as an owner of American Concrete Solutions and a 
separate sole proprietorship that owned the defective skid loader makes him ineligible for immunity under the Workers 
Compensation Act.  But, under the dual capacity doctrine’s new analytical framework, “the status or identity of the employer is 
entirely irrelevant; the only significant fact is what the employee was doing when the accident occurred.”  Callendar v. Goodyear 
Tire & Rubber Co., 564 A.2d 180, 187 (Pa. Super. 1989).  In any event, the evidence is uncontradicted that Mr. Brown was acting 
in the course and scope of his employment and Mr. Gaydos was performing his duties to American Concrete Solutions when 
Mr. Brown was injured. 

 
 
 
 

Timothy A. Ungarean, DMD d/b/a Smile Savers Dentistry, PC, 
Individually and on Behalf of a Class of Similarly Situated Persons v. 

CNA and Valley Forge Insurance Company 
Declaratory Judgment—Business Insurance—Business Income Coverage—Contamination Exclusion—COVID-19 

Declaratory judgment action wherein plaintiff dental practice asserted entitlement to coverage under insurance contract 
for lost income sustained in relation to COVID-19 pandemic and resulting government shutdown orders.  The trial court 
granted summary judgment in plaintiff’s favor, holding that ambiguities must be resolved in plaintiff’s favor, thereby entitling 
plaintiff to coverage under the “Business Income, Extra Expense, and Civil Authority” provisions of the insurance contract. 

No. GD-20-006544. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
Ward, J.—June 1, 2021. 

OPINION 
I. The Parties 

Timothy A. Ungarean, DMD, d/b/a Smile Savers Dentistry, PC is a dentist who owns and operates a dental practice with places 
of business located at 4701 Baptist Road, Pittsburgh, Allegheny County, Pennsylvania, 15227 and 3153 Brodhead Road, Suite A, 
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Aliquippa, Beaver County, Pennsylvania, 15001.  Timothy A. Ungarean, DMD, is hereinafter referred to as “Ungarean” or 
“Plaintiff.”   

CNA is a property and casualty insurance company with a principal place of business at 151 North Franklin Street, Floor 9, 
Chicago, Illinois 60606.  Valley Forge Insurance Company is a wholly owned subsidiary company of CNA, and also provides 
property and casualty insurance.  Both CNA and Valley Forge Insurance Company regularly and routinely conduct business in the 
Commonwealth of Pennsylvania.  CNA and Valley Forge Insurance Company are hereinafter collectively referred to as 
“Defendants.” 

II. Introduction 

In March and April of 2020, in order to prevent and mitigate the spread of the coronavirus disease “COVID-19,” Governor Tom 
Wolf (“Governor Wolf”) issued a series of mandates restricting the operations of certain types of businesses throughout the 
Commonwealth of Pennsylvania (the “Governor’s orders”).  On March 6, 2020, Governor Wolf issued an order declaring a 
Proclamation of Disaster Emergency.  On March 19, 2020, Governor Wolf issued an order requiring all non-life sustaining 
businesses in Pennsylvania to cease operations and close physical locations.  On March 23, 2020, Governor Wolf issued an order 
directing Pennsylvania citizens in particular counties to stay at home except as needed to access life sustaining services.  Then, on 
April 1, 2020, Governor Wolf extended the March 23, 2020 order, and directed all of Pennsylvania’s citizens to stay at home.  As of 
April 1, 2020, at least 5,805 citizens of Pennsylvania contracted COVID-19 in sixty counties across the Commonwealth, and seventy-
four (74) citizens died.1  Unfortunately, since April 1, 2020, the number of positive cases and deaths from COVID-19 has increased 
dramatically.2 

As a result of the spread of COVID-19 and the Governor’s orders, Plaintiff shutdown the majority of its business operations.  
For a time, Plaintiff’s dental practice remained open only to perform emergency dental procedures.  Not surprisingly, Plaintiff 
subsequently experienced a dramatic decrease in business income and furloughed some of its employees.  Plaintiff thereafter 
submitted a claim for coverage under its business insurance policy (“the insurance contract”) with Defendants.  Defendants denied 
Plaintiff’s claim 

On June 5, 2020, Plaintiff filed a complaint in the Court of Common Pleas of Allegheny County.  In its complaint, Plaintiff asserted 
one count for declaratory judgment, by which it seeks this Court’s determination as to whether Plaintiff is entitled to coverage 
under the insurance contract with Defendants for losses Plaintiff sustained in relation to the spread of COVID-19 and the 
Governor’s orders.  On October 5, 2020, Plaintiff filed a Motion for Summary Judgment.  On December 2 and December 4, 2020, 
Defendants filed Cross Motions for Summary Judgment.  On January 20, 2020, this Court heard oral argument on Plaintiff’s Motion 
for Summary Judgment and Defendants’ Cross Motions for Summary Judgment.  On March 22, 2021, this Court granted Plaintiff’s 
Motion for Summary Judgment and denied Defendants’ Cross Motions for Summary Judgment.  Then, on April 19, 2021 
Defendants appealed this Court’s March 22, 2021 Memorandum and Order of Court.  For the reasons set forth herein, this Court’s 
March 22, 2021 Memorandum and Order of Court should be affirmed. 

III. Errors Complained of on Appeal 

Defendants’ 1925(b) statement complained of the following purported errors: 

1. The Court’s Memorandum and Order of March 22, 2021 (“Decision”) erred in finding that, under the property insur-
ance policy (the “Policy”) issued by Valley Forge to Plaintiff Timothy A. Ungarean, DMD d/b/a Smile Savers Dentistry, 
PC (“Plaintiff”), Plaintiff was entitled to coverage for alleged economic losses stemming from the COVID-19 virus and 
pandemic and from orders issued by Pennsylvania Governor Tom Wolf intended to slow the spread of the virus.  First, 
the Court incorrectly concluded that Plaintiff suffered “direct physical loss of or damage to” its property or a neighbor-
ing property, which is necessary to trigger coverage under the Business Income, Extra Expense, and Civil Authority 
provisions of the Policy.  Second, the Court incorrectly found coverage triggered under the Policy’s Civil Authority 
provision, which provides coverage only if an insured showed that the civil authority action was “due to” direct physical 
loss of or damage to property at other locations and that “an action of civil authority . . . prohibit[ed] access” to a covered 
property.  Third, the Court misconstrued the Policy’s exclusions for “ Contamination,” for “Fungi, Wet Rot, Dry Rot, and 
Microbes,” for “ Consequential Loss,” and for “Ordinance or Law” – all of which would squarely apply in the event the 
coverage trigger had been met in the first instance.  As such, Plaintiff also is not entitled to coverage by operation of the 
foregoing exclusions. 

2. In its Decision, this Court erred in finding Business Income and Extra Expense coverage because Plaintiff did not show 
“direct physical loss of or damage to” its property.   

i. This Court misinterpreted the requirement of “direct physical loss of or damage to property” in the Policy’s 
Business Income and Extra Expense provision to find that provision does not require “actual harm to Plaintiff’s 
property,” and rather could trigger coverage based on the mere “loss of use” of a covered property. 

ii.  Instead, the requirement of “direct physical loss of or damage to property” requires some physical altercation [sic] 
of or demonstrable harm to Plaintiff’s property.” 

iii.  This Court erred in interpreting the phrase “direct physical loss of or damage to property” by wresting each word 
in this phrase out of context and interpreting it in isolation.  Specifically, this Court erroneously concluded that, 
whereas “damage” requires physical harm to a covered property, “the term ‘loss’ reasonably encompasses the act of 
losing possession [and/or] deprivation, which includes the loss of use of property absent any harm to property.”  This 
Court ignored the substantial body of persuasive authority, both within and outside this Commonwealth, interpreting 
“direct physical loss of or damage to property” in property insurance policies to mean actual, physical loss of, or harm 
to, property, not mere “loss of use.” 

iv.  The Court also erred in finding that the “spread of COVID-19” and Plaintiff’s “desired limitation of the same” were 
sufficient to make the “loss” of its property “direct” and “physical.” 
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3.  In its Decision, this Court erred in finding that coverage was available under the Policy’s Civil Authority provision. 

i.  This Court erred in finding coverage available under the Policy’s Civil Authority provision, because Plaintiff had 
not established “direct physical loss of or damage to” a neighboring property as required by the Policy.  In reaching 
this conclusion, the Court misconstrued the scope and applicability of Friends of Danny DeVito v. Wolf, 227 A.3d 872 
(Pa. 2020). 

ii.  This Court also erred in finding that coverage under the Civil Authority provision because Plaintiff had not estab-
lished that the civil authority action was “due to direct physical loss of or damage to property at locations” other than 
the covered premises. 

iii.  This Court also erred because, although the Policy by its terms only provides for coverage if “an action of civil 
authority . . . prohibits access to the described premises,” the Court erroneously found that coverage was available 
where “Plaintiff’s business . . .  was technically permitted to remain open,” but where access to the premises was 
no longer “normal.”  This was wrong to reject Defendants’ argument that, in order to be entitled to Civil Authority 
coverage, a policyholder must be fully prohibited )as opposed to limited in certain circumstances) from accessing 
its covered property. 

4.  In its Decision, this Court Erred in finding that the Policy’s “Contamination” exclusion was inapplicable. 

i.  This Court erroneously concluded that the contamination exclusion did not apply because Plaintiff’s alleged loss of 
use was premised on the “risk of person-to-person transmission of COVID-19,” and not the direct result of “contami-
nation of property.”  In reaching this conclusion, the Court ignored that the Policy provides an insurer “will not pay 
for loss or damage caused directly or indirectly by . . . [c]ontamination by other than ‘pollutants.’” 

ii.  The Court also erroneously held that, because the Policy did not contain an express “virus exclusion” provision, 
“contamination” should be read narrowly to exclude a virus such as COVID-19. 

5.  In its Decision, this Court erred in finding that the Policy’s “Fungi, Wet Rot, Dry Rot and Microbes” exclusion was 
inapplicable, because – without any discovery or facts of record – it found the COVID-19 virus is not “clear[ly] and unam-
biguous[ly]” a “microbe” as the policy defines the term.  This Court erroneously found that a microbe must be a “living 
being” and does not include a virus, which it found is not clearly alive.  The Court erred in resolving this disputed ques-
tion of fact, which is more properly the subject of expert analysis.  Contrary to the Court’s decision, the term “microbe” 
as used in the Policy exclusion encompasses the COVID-19 virus, and this Court should have found the exclusion appli-
cable on that basis. 

6. In its Decision, this Court also erred in finding that the Policy’s “Consequential Loss” exclusion was inapplicable, since 
its application “would vitiate Business Income, Extra Expense, and Civil Authority Coverage in their entirety.”  That is 
not correct and is premised on the Court’s incorrect interpretation of “direct physical loss of or damage to” property.  
Further, the Court failed to recognize that the point of a coverage exclusion is to exclude coverage in certain agreed-upon 
situations.  In other words, all exclusions “vitiate” coverage in some circumstances. 

7.  In its Decision, this Court erred in finding that the Policy’s “Acts or Decisions” and “Ordinance or Law” exclusions 
were inapplicable. 

8.  The Court erred in finding that Plaintiff is entitled to Summary Judgment against Defendant “CNA” in particular, 
because disputed facts exist concerning CNA’s involvement in the underlying policy and claim adjustment.  “CNA” is not 
a legal entity properly named in this dispute.  “CNA” does not issue, and has never issued, insurance policies in 
Pennsylvania or any other state; and it did not issue any policy to Plaintiff in the case. 

IV. The Contract Provisions 

Plaintiff’s and Defendants’ dispute involves the following provisions regarding coverage under the insurance contract. 

Business Income 

a. Business Income means: 

(1) Net Income (Net profit or Loss before Income taxes) that would have been earned or incurred, including: 

a. “Rental Value;” and 

b. “Maintenance Fees,” if you are a condominium association; and 

(2) Continuing normal operating expenses incurred, including payroll, subject to 90 day limitation if indicated on the 
      Declaration page. 

b. We will pay for the actual loss of Business Income you sustain due to the necessary “suspension” of your 
“operations” during the “period of restoration.”  The “suspension” must be caused by direct physical loss of or 
damage to property at the described premises.  The loss or damage must be caused by or result from a Covered Cause 
of Loss.3 

Extra Expense 

a. Extra Expense means reasonable and necessary expenses you incur during the “period of restoration” that you 
would not have incurred if there had been no direct physical loss of or damage to property caused by or resulting from a 
Covered Cause of Loss. 

b. We will pay Extra Expense (other than the expense to repair or replace property) to: 

(1) Avoid or minimize the “suspension” of business and to continue “operations” at the described premises or at 
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replacement premises or temporary locations, including relocation expenses and costs to equip and operate the 
replacement premises or temporary locations; or 

(2) Minimize the “suspension” of business if you cannot continue “operations.” 

c. We will also pay Extra Expense (including Expediting Expenses) to repair or replace the property, but only to the 
extent it reduces the amount of loss that otherwise would have been payable under Paragraph 1.  Business Income above. 

Plaintiff’s Complaint, at 58-59, Exhibit B (emphasis added). 

Civil Authority 

1. When the Declarations show that you have coverage for Business Income and Extra Expense, you may extend that 
insurance to apply to the actual loss of Business Income you sustain and reasonable and necessary Extra Expense you 
incur caused by an action of civil authority that prohibits access to the described premises.  The civil authority action 
must be due to direct physical loss of or damage to property at locations, other than described premises, caused by or 
resulting from a Covered Cause of Loss. 

Id. at 84 (emphasis added). 

Plaintiff’s and Defendants’ dispute also involves the following provisions regarding exclusions from coverage under the insur-
ance contract: 

Exclusions 

We will not pay for loss or damage caused directly or indirectly by any of the following.  Such loss or damage is excluded 
regardless of any other cause or event that contributes concurrently or in any sequence to the loss. 

Ordinance or Law  

(1) The enforcement of any ordinance or law: 

(a) Regulating the construction, use or repair of any property; or 

(b) Requiring the tearing down of any property, including the cost of removing debris. 

(2) This exclusion applies whether the loss results from: 

(a) An ordinance or law that is enforced even if the property has not been damaged; or 

(b) The increased costs incurred to comply with an ordinance or law in the course of construction, repair, renovation, 
remodeling or demolition or property, or removal of its debris, following a physical loss to that property. 

Contamination  
Contamination by other than “pollutants.”  

Consequential Loss 
Delay, loss of use or loss of market. 

Acts or Decisions 
Acts or Decisions, including the failure to act or decide, of any person, group, organization or governmental body. 

Id. at 38-42 (emphasis added). 

Fungi, Wet Rot, Dry Rot and Microbes  

Id. at 118-19 (emphasis added). 

V. Standard of Review 
It is well-settled that, after the relevant pleadings are closed, a party may move for summary judgment, in whole or in part, as a 

matter of law. Pa. R.C.P. 1035.2.  Summary judgment “may be entered only where the record demonstrates that there are no genuine 
issues of material fact, and it is apparent that the moving party is entitled to judgment as a matter of law.” City of Philadelphia v. 
Cumberland County Bd. of Assessment Appeals, 81 A.3d 24, 44 (Pa. 2013).  Furthermore, appellate courts will only reverse a trial 
court’s order granting summary judgment where it is “established that the court committed an error of law or abused its discre-
tion.” Siciliano v. Mueller, 149 A.3d 863, 864 (Pa. Super. 2016). 

The interpretation of an insurance contract is a matter of law, which may be decided by this Court on summary judgment.  
Wagner. V. Erie Insurance Company, 801 A.2d 1226, 1231 (Pa. Super. 2002).  When interpreting an insurance contract, this 
Court aims to effectuate the intent of the parties as manifested by the language of the written instrument.  American and 
Foreign Insurance Company v. Jerry’s Sport Center, 2 A.3d 526, 540 (Pa. 2010).  When reviewing the language of the contract, 
words of common usage are read with their ordinary meaning, and this Court may utilize dictionary definitions to inform its 
understanding.  Wagner, 801 A.2d at 1231; see also AAA Mid-Atlantic Insurance Company v. Ryan, 84 A.3d 626, 633-34 (Pa. 
2014).  If the terms of the contract are clear, this Court must give effect to the language.  Madison Construction Company v. 
Harleysville Mutual Insurance Company, 735 A.2d 100, 106 (Pa. 1999).  However, if the contractual terms are subject to more 
than one reasonable interpretation, this Court must find that the contract is ambiguous.  Id.  “[W]hen a provision of a[n insur-
ance contract] is ambiguous, the [contract] provision is to be construed in favor of the [the insured] and against the insurer, as 
the insurer drafted the policy and selected the language which was used therein.”  Kurach v. Truck Insurance Exchange, 235 
A.3d 1106, 1116 (Pa. 2020). 

VI. Discussion 
a. Coverage Provisions 
Plaintiff bears the initial burden to reasonably demonstrate that a claim falls within the policy’s coverage provisions.  State 

Farm Cas. Co. v. Estates of Mehlman, 589 F.3d 105, 111 (3d Cir. 2009) (applying Pennsylvania law).  Then, provided that Plaintiff 
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satisfies its initial burden, Defendants bear “the burden of proving the applicability of any exclusions or limitations on coverage.”  
Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 1440, 1446 (3d Cir. 1996) (applying Pennsylvania law).  In order to prevail, 
Defendants must demonstrate that the language of the insurance contract regarding exclusions is “clear and unambiguous: other-
wise, the provision will be construed in favor of the insured.”  Fayette County Housing Authority v. Housing and Redevelopment 
Ins. Exchange, 771 A.2d 11, 13 (Pa. Super. 2001).  

In their second matter complained of on appeal Defendants assert various arguments as to why this Court erred in find-
ing that Plaintiff was entitled to Business Income and Extra Expense coverage.   Below this Court addresses all of Defendants 
arguments, and explains why Plaintiff is entitled to coverage under the Business Income and Extra Expense provisions of 
the insurance contract for losses Plaintiff sustained in relation to the public health crises and the spread of the COVID-19 
virus.   

With regard to Business Income and Extra Expense coverage, the insurance contract provides that: 

a. Business Income means: (1) [n]et income (Net Profit or Loss before Income taxes) that would have been earned or 
incurred . . . and (2) [c]ontinuing normal operating expenses incurred, including payroll, subject to 90 day limitation if 
indicated on the Declaration page. 

b. [the insurer] will pay for the actual loss of Business Income you [the insured] sustain due to the necessary “suspen-
sion” of your “operations” during the “period of restoration.”  The “suspension” must be caused by direct physical loss 
of or damage to property at the described premises.  The loss or damage must be caused by or result from a Covered 
Cause of Loss. 

Plaintiff’s Complaint, at 58, Exhibit B.  
* * * * * 

a. Extra Expense means reasonable and necessary expenses you [the insured] incur during the “period of restoration” 
that you would not have incurred if there had been no direct physical loss of or damage to property caused by or result-
ing from a Covered Cause of Loss. 

b. [the insurer] will pay Extra Expense (other than to repair or replace property) to: (1) [a]void or minimize the 
“suspension” of business and to continue “operations” at the described premises or at replacement premises or tempo-
rary locations, including relocation expenses and costs to equip and operate the replacement premises or temporary 
locations; or (2) [m]inimize the “suspension” of business if you cannot continue “operations.” 

c. [the insurer] will also pay any Extra Expense (including Expediting Expenses) to repair or replace property, but only 
to the extent it reduces the amount of loss that otherwise would have been payable under [the above Business Income 
provision]. 

Id. at 59, Exhibit B.   

The insurance contract defines “suspension” as the “partial or complete cessation of your [the insured’s] business activities; or 
. . . that a part or all of the described premises is rendered untenantable,” and “operations” means “the type of your [the insured’s] 
business activities occurring at the described premises and tenantability of the described premises.”  Id. at 53-55, Exhibit B.  The 
insurance contract defines “period of restoration” as: 

the period of time that: [b]egins with the date of direct physical loss or damage caused by or resulting from any Covered 
Cause of Loss at the described premises; and . . . [e]nds on the earlier of: (1) [t]he date when the property at the described 
premises should be repaired, rebuilt or replaced with reasonable speed and similar quality; or (2) [t]he date when 
business is resumed at a new permanent location. 

Id. at 53, Exhibit B.  Additionally, “Covered Cause of Loss” is defined as “RISK OF DIRECT PHYSICAL LOSS unless the loss is: 
a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded by other provision of this 
Policy.”  Id. at 37, Exhibit B. 

In order to state a reasonable claim for coverage under the Business Income and Extra Expense provisions of the insurance 
contract, Plaintiff must show that it suffered “direct physical loss of or damage to” its property.  The interpretation of the phrase 
“direct physical loss of or damage to property” is the key point of the parties’ dispute.7  Defendants contend that “direct physical 
loss of or damage to property” requires some physical altercation of or demonstrable harm to Plaintiff’s property.  Plaintiff 
contends that the “direct physical loss of . . . property” is not limited to physical altercation of or damage to Plaintiff’s property 
but includes the loss of use of Plaintiff’s property.  Plaintiff further asserts that, because its interpretation is reasonable, this Court 
must find in Plaintiff’s favor. 

The insurance contract does not define the phrase “direct physical loss of or damage to property.”  As previously noted, 
Pennsylvania courts construe words of common usage in their “natural, plain, and ordinary sense . . . and [Pennsylvania courts] 
may inform [their] understanding of these terms by considering their dictionary definitions.”  Madison Construction Company, 735 
A.2d at 108.  Four words in particular are germane to the determination of this threshold issue:  “direct,” “physical,” “loss,” and 
“damage.”  “Direct” is defined as “proceeding from one point to another in time or space without deviation or interruption . . . 
[and/or] characterized by close logical, causal, or consequential relationship . . . .”8  “Physical” is defined as “of or relating to nat-
ural science . . . having a material existence . . . [and/or] perceptible especially through the senses and subject to the laws of nature 
. . . .”9 “Loss” is defined as “DESTRUCTION, RUIN . . .[and/or] the act of losing possession [and/or] DEPRIVATION... .”10 

“Damage” is defined as “loss or harm resulting from injury to person, property, or reputation . . . .”11   
Before analyzing the definitions of each of the above terms to determine whether Plaintiff’s interpretation is reasonable, it is 

important to note that the terms, in addition to their ordinary, dictionary definitions, must be considered in the context of the 
insurance contract and the specific facts of this case.  See Madison Construction Company, 735 A.2d at 106 (clarifying that issues 
of contract interpretation are not resolved in a vacuum).  While some courts have interpreted “direct physical loss of or damage 
to property” as requiring some form of physical altercation and/or harm to property in order for the insured to be entitled to cov-
erage, this Court reasonably determined that any such interpretation improperly conflates “direct physical loss of” with “direct 
physical . . . damage to” and ignores the fact that these two phrases are separated in the contract by the disjunctive “or.”12   It is 
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axiomatic that courts must “not treat the words in the [contract] as mere surplusage . . . [and] if at all possible, [this Court must] 
construe the [contract] in a manner that gives effect to all of the [contract’s] language.”  Indalex Inc. v. Nation Union Fire Ins. 
Co. Pittsburgh, PA, 83 A.3d 418, 420-21 (Pa. Super. 2013).  Based upon this vital principle of contract interpretation, this Court 
concluded that, due to the presence of the disjunctive “or,” whatever “direct physical loss of” means, it must mean something 
different than “direct physical . . . damage to.”    

In order to determine what the phrase “direct physical loss of . . . property” reasonably means, this Court looked to the 
ordinary, dictionary definitions of the terms “direct,” “physical,” “loss,” and “damage.”  This Court began its analysis with 
the terms “damage” and “loss,” as these terms are the crux of the disputed language.  As noted above, “damage” is defined 
as “loss or harm resulting from injury to person, property, or reputation . . . ,”13 and “loss” is defined as “DESTRUCTION, 
RUIN . . . [and/or] the act of losing possession [and/or] DEPRIVATION . . . .”14   

Based upon the above-provided definitions, it is clear that “damage” and “loss,” in certain contexts, tend to overlap.  This is 
evident because the definition of “damage” includes the term “loss,” and at least one definition of “loss” includes the terms 
“destruction” and “ruin,” both of which indicate some form of damage.  However, as noted above, in the context of this insurance 
contract, the concepts of “loss” and “damage” are separated by the disjunctive “or,” and, therefore, the terms must mean some-
thing different from each other.  Accordingly, in this instance, the most reasonable definition of “loss” is one that focuses on the 
act of losing possession and/or deprivation of property instead of one that encompasses various forms of damage to property, i.e., 
destruction and ruin.  Applying this definition gives the term “loss” meaning that is different from the term “damage.”  
Specifically, whereas the meaning of the term “damage” encompasses all forms of harm to Plaintiff’s property (complete or 
partial), this Court concluded that the meaning of the term “loss” reasonably encompasses the act of losing possession [and/or] 
deprivation, which includes the loss of use of property absent any harm to property.  

In reaching its conclusion, this Court also considered the meaning and impact of the terms “direct” and “physical.”  
Ultimately, this Court determined that the ordinary, dictionary definitions of the terms “direct” and “physical” are consistent 
with the above interpretation of the term “loss.”  As noted previously, “direct” is defined as “proceeding from one point to 
another in time or space without deviation or interruption . . . [and/or] characterized by close logical, causal, or consequential 
relationship . . . ,”15 and  “physical” is defined as “of or relating to natural science . . . having a material existence . . . [and/or] 
perceptible especially through the senses and subject to the laws of nature . . . .”16  Based upon these definitions it is 
certainly reasonable to conclude that Plaintiff could suffer “direct” and “physical” loss of use of its property absent any 
harm to property.   

Here, Plaintiff’s loss of use of its property was both “direct” and “physical.”  The spread of COVID-19, and a desired limitation 
of the same, had a close logical, causal, and/or consequential relationship to the ways in which Plaintiff materially utilized its prop-
erty and physical space.  See February 22, 2021 Court Order of the United States District Court, N.D. Illinois, Eastern Division case 
In re: Society Insurance Co. COVID-19 Business Interruption Protection Insurance Litigation, Civil Case No. 1:20-CV-05965 at 21 
(stating that government shutdown orders and COVID-19 directly impacted the way businesses used physical space) (emphasis 
added).  Indeed, the spread of COVID-19 and social distancing measures (with or without the Governor’s orders) caused Plaintiff, 
and many other businesses, to physically limit the use of property and the number of people that could inhabit physical buildings 
at any given time.  Thus, the spread of COVID-19 did not, as Defendant’s contend, merely impose economic limitations.  Any 
economic losses were secondary to the businesses’ physical losses.   

While Defendants are of course correct to point out that the terms “direct” and “physical” modify the terms “loss” and 
“damage,” this does not somehow necessarily mean that the entire phrase “direct physical loss of or damage to property” 
requires actual harm to Plaintiff’s property in every instance.  Any argument that the terms “direct” and “physical,” when 
combined, presuppose that any request for coverage must stem from some actual impact and harm to Plaintiff’s property suffers 
from the same flaw noted in this Court’s above discussion regarding the difference between the terms “loss” and “damage:” such 
interpretations fail to give effect to all of the insurance contract’s terms and, again, render the phrase “ direct physical loss of” 
duplicative of the phrase “direct physical . . . damage to.”  

Defendants also contend that the insurance contract’s definition for “period of restoration” suggests that the contract expressly 
contemplates and necessitates the existence of actual tangible damage in order for Plaintiff’s to be entitled to Business Income and 
Extra Expense coverage.  The insurance contract states that the insurer “will pay for the actual loss of Business Income [the 
insured] sustain[s] due to the necessary “suspension” of . . . “operations” during the “period of restoration.”  Plaintiff’s Complaint 
at 58, Exhibit B.  The “period of restoration” begins at the time the direct physical loss of or damage to property occurs and ends 
on the date when the premises “should be repaired, rebuilt, or replaced with reasonable speed and similar quality . . . or . . . when 
the business is resumed at a new location.” Id. at 53, Exhibit B.  Specifically, Defendants argue that, without actual tangible 
damage, there is no period of restoration because there is no need for the property to be repaired, rebuilt, or replaced, and Plaintiff 
has no plans to resume the business at a new location.   

Although this Court agrees with Defendants on the general principle that the insurance contract’s provisions must be read as a 
whole so that all of its parts fit together, this Court is not persuaded that the definition for “period of restoration” is inherently 
inconsistent with an interpretation of “direct physical loss of . . . property” that encompasses Plaintiff’s loss of use of its property 
in the absence of damage.  Indeed, the threat of COVID-19 has necessitated many physical changes to business properties across 
the Commonwealth.  Such changes include, but are not limited to, the installation of partitions, additional handwashing/sanitiza-
tion stations, and the installations or renovation of ventilation systems.  These changes would undoubtably constitute “repairs” or 
“rebuilding” of property.  See February 22, 2021 Court Order of the United States District Court, N.D. Illinois, Eastern Division 
case In re: Society Insurance Co. COVID-19 Business Interruption Protection Insurance Litigation, Civil Case No. 1:20-CV-05965 
at 23 (stating that the installation of partitions and particular ventilations systems constitute “repairs” consistent with the period 
of restoration).  Additionally, in order to “replace” or “rebuild” unused space due to social distancing protocols, businesses might 
choose to buildout new spaces, move to larger spaces, or rearrange existing spaces in order to increase the amount of business they 
can safely handle during these difficult times.   

Whether or not Plaintiff in the instant matter actually undertook such changes, or resumed its business at a new location, is of 
no moment.  The “period of restoration” does not require repairs, rebuilding, replacement, or relocation of Plaintiff’s property in 
order for Plaintiff to be entitled to coverage.  The “period of restoration” merely imposes a time limit on available coverage, which 
ends whenever such measures, if undertaken, would have been completed with reasonable speed and similar quality.  To put this 
another way, the “period of restoration” ends when Plaintiff’s business is once again operating at normal capacity, or reasonably 



page 182 volume 169  no.  23

could be operating at normal capacity.  The “period of restoration” does not somehow redefine or place further substantive limits 
on types of available coverage.  Defendants cannot avoid providing coverage that is otherwise available simply because the end 
point with regard to the “period of restoration” may be, at times, slightly more difficult to pinpoint in the context of the COVID-19 
pandemic.17 

As this Court determined that it is, at the very least, reasonable to interpret the phrase “direct physical loss of . . . property” to 
encompass the loss of use of Plaintiff’s property due to the spread of COVID-19 absent any actual damage to property, Plaintiff 
reasonably established a right to coverage under the Business Income and Extra Expense provisions of the insurance contract.18 

In their third matter complained of on appeal Defendants assert various arguments as to why this Court erred in finding that 
Plaintiff was entitled to Civil Authority coverage.  Below this Court addresses all of Defendants arguments, and explains why 
Plaintiff is entitled to coverage under the Civil Authority provision of the insurance contract for losses Plaintiff sustained in rela-
tion to the Governor’s orders, which were issued to help mitigate the spread of the COVID-19 virus.  With regard to Civil Authority 
coverage, the insurance contract provides that: 

1. When the Declarations show that [the insured has] coverage for Business Income and Extra Expense, [the 
insured] may extend that insurance to apply to the actual loss of Business Income [the insured] sustain[s] 
and reasonable and necessary Extra Expense [the insured] incur[s] caused by an action of civil authority that 
prohibits access to the described premises.  The civil authority action must be due to direct physical loss of 
or damage to property at locations, other than described premises, caused by or resulting from a Covered 
Cause of Loss. 

Plaintiff’s Complaint at 84, Exhibit B (emphasis added). 

Thus, in order to state a reasonable claim of coverage under the Civil Authority provision of the insurance contract, Plaintiff 
must reasonably demonstrate both of the following: [1] there was “direct physical loss of or damage to property” other than 
Plaintiff’s property; and [2] the “direct physical loss of or damage to property” other than Plaintiff’s property caused civil author-
ities to take action(s) that prohibited access to Plaintiff’s property.   

Defendants contend that Plaintiff is not entitled to coverage under the Civil Authority provision of the contract because 
the Governor’s orders did not completely prohibit Plaintiff from accessing its property.  According to Defendants, 
although the Governor’s orders closed Plaintiff’s property to the majority of the general public, Plaintiff is nonetheless 
precluded from coverage under the Civil Authority provision of the insurance contract because Plaintiff and Plaintiff’s 
employees were still able to access Plaintiff’s property in order to conduct emergency procedures.  Defendants also argue, 
just as they did with regard to the Business Income and Extra Expense coverage provisions, that any actions taken by civil 
authorities in response to COVID-19 were not caused by “direct physical loss of or damage to” property at any location.  
In contrast, Plaintiff contends that, because the Governor’s orders prohibited Plaintiff from operating its business except 
in cases of emergency, and because the Governor’s orders directed citizens of the Commonwealth to stay at home, the 
Governor’s orders effectively prohibited meaningful access to Plaintiff’s property.  Additionally, Plaintiff argues that 
COVID-19 caused “direct physical loss of or damage to” property across the Commonwealth just as it did with regard to 
Plaintiff’s property.   

As to whether the spread of the COVID-19 virus caused “direct physical loss of or damage to” property, the same analysis that 
this Court applied with regard to Plaintiff’s property also applies to other property as well.  Even absent any damage to property, 
the spread of COVID-19 has resulted in a serious public health crisis, which has directly and physically caused the loss of use of 
property all across the Commonwealth.  Again, this is evident because COVID-19 and the related social distancing measures (with 
and without government orders) directly forced businesses everywhere to physically limit the use of property and the number of 
people that could inhabit physical buildings at any given time in a safe and responsible manner.  This Court’s conclusion that other 
property was impacted by COVID-19 is supported by the Supreme Court of Pennsylvania.  In Friends of Danny DeVito v. Wolf, 227 
A.3d 872, 890 (Pa. 2020), our Supreme Court clarified that the COVID-19 virus qualifies as a natural disaster, and, given the nature 
of the manner in which COVID-19 spreads,  Governor Wolf “had the authority under the Emergency Code to declare the entirety 
of the Commonwealth a disaster area.”19  

With regard to whether “an action of civil authority . . . prohibit[ed] access” to Plaintiff’s property, this Court determined that 
the phrase “prohibits access” may reasonably be interpreted to encompass the instant situation.  The term “prohibit” is defined 
as “to forbid by authority [and/or] to prevent from doing something . . . .”20  Here, the Governor’s emergency orders did exactly 
that.  The Governor’s orders directed individuals to stay home and required businesses to essentially close their doors absent 
emergencies and/or the need to conduct life sustaining operations.  Although Plaintiff’s business (a dental practice) was techni-
cally permitted to remain open to conduct certain limited emergency procedures, this does not change the fact that an action of 
civil authority effectively prevented, or forbade by authority, citizens of the Commonwealth from accessing Plaintiff’s business 
in any meaningful way for normal, non-emergency procedures; procedures that likely yield a significant portion of Plaintiff’s 
business income.   

This Court is not persuaded by Defendant’s argument that, in order to be entitled to Civil Authority coverage, the action of civil 
authority must be a complete and total prohibition of all access to Plaintiff’s property by any person for any reason.  If this Court 
were to accept Defendant’s cramped interpretation of the phrase “prohibits access,” it would result in businesses being precluded 
from coverage in nearly every instance where an action of civil authority effectively closes the business to the vast majority of the 
general public, but does not necessarily preclude employees, or certain other individuals, from entering the premises to clean, 
maintain the building, obtain important documents, or to perform other similar functions, which, while important, remain 
secondary to the activities that actually generate business income.   

Once again this Court notes the importance of reading the insurance contract’s provisions as a whole so that all of its 
parts fit together.  In so doing, this Court recognizes that the insurance contract provisions at issue are generally designed 
to provide business owners with coverage for lost busines income in the event that their business’ operations are sus-
pended.  Accordingly, this Court’s primary focus when interpreting the phrase “prohibits access,” at least in the context 
of this insurance contract, is the extent to which the action of civil authority prevented the insured from accessing its 
premises in a manner that would normally produce actual and regular business income.  Given this understanding of the 
insurance contract, the fact that some employees, and even some limited number of patients, were still permitted to go to 
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Plaintiff’s property for emergency procedures does not necessarily mean that Plaintiff is altogether precluded from cov-
erage under the Civil Authority provision.  The contract merely requires that “an action of civil authority . . . prohibits 
access to” Plaintiff’s property.  It does not clearly and unambiguously state that any such prohibition must completely and 
totally bar all persons from any form of access to Plaintiff’s property whatsoever. 

As this Court determined that Plaintiff provided a reasonable interpretation that: [1] there was “direct physical loss of or 
damage to property” other than Plaintiff’s property; and [2] the “direct physical loss of or damage to property” other than 
Plaintiff’s property caused civil authorities to take action(s) that prohibited access to Plaintiff’s property, this Court concluded that 
Plaintiff established a right to coverage under the Civil Authority provision of the contract.  

b. Exclusions 

Having determined that Plaintiff provided reasonable interpretations demonstrating that there is coverage under the Business 
Income, Extra Expense, and Civil Authority provisions of the insurance contract, this Court turns to the question of whether 
Defendants demonstrated “the applicability of any exclusions or limitations on coverage.”  Koppers Co., 98 F.3d at 1446 (applying 
Pennsylvania law).  As discussed previously, in order to prevail, Defendants must show that the language of the insurance contract 
regarding exclusions is “clear and unambiguous: otherwise, the provision will be construed in favor of the insured.”  Fayette 
County Housing Authority, 771 A.2d at 13. 

In their fourth matter complained of on appeal, Defendants argue that this Court erred in finding that the insurance contract’s 
“Contamination” exclusion was inapplicable.  With regard to this exclusion, the insurance contract provides that “[the insurer] will 
not pay for loss or damage caused directly or indirectly by any of the following . . . [c]ontamination by other than “pollutants.”  
Plaintiff’s Complaint at 41, Exhibit B.  Because the insurance contract does not define the term contamination, this Court looks to 
the word’s natural, plain, and ordinary meaning, and informs its understanding of this term by considering its dictionary defini-
tion.  Madison Construction Company, 735 A.2d at 108.   

Merriam-Webster defines contamination as “the process of contaminating [and/or] the state of being contaminated.”21 
Additionally, in Raybestos-Manhattan, Inc. v. Industrial Risk Insurers, 433 A.2d 906, 907 (Pa. Super. 1981), the Superior Court of 
Pennsylvania clarified that:  

Contamination connotes a condition of impurity resulting from mixture or contact with a foreign substance . . . [and] the 
word contaminate is defined as . . . to render unfit for use by the introduction of unwholesome or undesirable elements . 
. . . Contaminate implies an action by something external to an object which by entering into or coming in contact with 
the object destroys its purity. 

This Court recognizes that the above-described common and ordinary definitions of the terms contamination and contaminate 
are considerably broad.  However, in determining whether the contamination exclusion applies clearly and unambiguously to the 
loss of use of property due to social distancing measures designed to prevent the spread of COVID-19, this Court acknowledges 
that the question is not whether the definition of contamination is so broad that virtually anything could come within its ambit.  
Madison Construction Co., 735 A.2d at 607.  Instead, this Court is “guided by the principle that ambiguity (or the lack thereof) is 
to be determined by reference to a particular set of facts.”  Id.   

Based upon the above dictionary definitions, the contamination exclusion only applies, in the broadest sense, when 
something external comes into contact with an object, i.e., property, and destroys the object’s purity.  Accordingly, if the 
specific cause of the loss of use of property was COVID-19 contacting objects, and destroying the objects’ purity, then the 
insurance contract’s contamination exclusion might prevent coverage.  However, based upon the particular facts of this 
case, and considering the primary means by which COVID-19 spreads, the cause for the loss of use of property was not the 
contamination of property.  Rather, the cause of the loss of use of property was the risk of person-to-person transmission 
of COVID-19, which necessitated social distancing measures and fundamentally changed the way businesses utilized phys-
ical space (property).   

The Supreme Court’s recent decision in Friends of Danny DeVito supports the above conclusion.  In rejecting the argument that 
actual contamination of specific property was necessary in order to justify Governor Wolf’s orders restricting business operations 
throughout the Commonwealth, the Supreme Court of Pennsylvania elucidated that arguments regarding the dangers of COVID-
19 contaminating property misunderstand the primary means by which COVID-19 spreads.  Id. at 892.  Specifically, the Supreme 
Court of Pennsylvania clarified that “COVID-19 does not spread because the virus is at a particular location . . . [i]nstead it spreads 
because of person-to-person contact, as it has an incubation period of up to fourteen days and that one in four carriers are asymp-
tomatic.”  Id. (emphasis in original). 

Although it is contested whether COVID-19 can live on the surfaces of property for some period of time, and while this 
might be one way by which individuals contract COVID-19, it is not the primary means nor is it the only means by which 
COVID-19 spreads.  Id.  Indeed, with or without actual COVID-19 contamination at any given property in the 
Commonwealth, businesses suffered the loss of use of property due to the risk of person-to-person COVID-19 transmission.  
Thus, the risk of person-to-person transmission of COVID-19, and the social distancing measures necessary to mitigate the 
spread of the COVID-19, together constitute a cause that is both separate and distinct from any possible or actual contam-
ination of property.22  

It is important to note that, although the contamination exclusion might, at times, cover viruses when viruses actually contam-
inate property, the contamination exclusion does not altogether exclude loss of use of property caused by viruses in any manner 
whatsoever.  If Defendants wanted to exclude coverage for any loss caused by viruses in any manner whatsoever, Defendants could 
have easily included such a provision clearly and unambiguously in the contract.  However, Defendants did not include a virus 
exclusion. 

In sum, because it is reasonable to conclude that the loss of use of property due to the risk of person-to person transmission of 
COVID-19 is not clearly and unambiguously encompassed by the contamination exclusion, Defendants failed to show that the 
contamination exclusion prevents coverage in this instance.23 
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In their fifth matter complained of on appeal, Defendants argue that this Court erred in finding that the exclusion for Fungi, 
Wet Rot, Dry Rot and Microbes was inapplicable.  With regard to this exclusion, the insurance contract provides that the insurer 
will not pay for loss or damage caused directly or indirectly by the “[p]resence, growth, proliferation, spread or any activity of 
fungi, wet or dry rot, or microbes.”  Plaintiff’s Complaint at 118, Exhibit B.  The insurance contract provides the following defini-
tion for the term “Microbes:” 

“Microbe(s)” means any non-fungal micro-organism or non-fungal, colony-form organism that causes infection or 
disease.  “Microbes” includes any spores, mycotoxins, odors, or any other substances, products, or by products 
produced by, or arising out of the current or past presence of “microbes.” 

Id. at 19, Exhibit B.   

Without any elaboration and explanation, Defendants contend that COVID-19 is excluded because viruses fall within the insur-
ance contract’s definition of the term “Microbe.”  This Court is, however, not persuaded that Defendants’ interpretation of the term 
“Microbe” is clear and unambiguous.   

Naturally, upon its initial review, the contract’s use of the word “Microbe” caused this Court to pause and generally 
wonder what is a “Microbe,” and more specifically with regard to this case, does a virus qualify as a “Microbe?”  Again, 
this begs the question: If Defendants wanted to exclude viruses, why not simply use the word virus explicitly in the insur-
ance contract?  Regardless, even assuming that a virus could technically be considered a “Microbe” in the most general 
sense of the word, this Court recognizes that, in this instance, it is of course not the general sense of the term “Microbe” 
that is controlling.  Rather, because the insurance contract provides a specific definition of the term “Microbe,” it is this 
definition that necessarily dictates what a “Microbe” is, and whether viruses fall within the ambit of the contract’s 
“Microbe” exclusion.   

Upon reading the insurance contract’s definition of the term “Microbe,” this Court determined that, in order to fall within 
the “Microbe” exclusion, COVID-19 must qualify as a “micro-organism” and/or an “organism.”  Because the contract does not 
define the terms “micro-organism” or “organism,” this Court looked to the words’ natural, plain, and ordinary meaning, and 
informed its understanding of these terms by considering their dictionary definitions.  Madison Construction Company, 735 
A.2d at 108.   

Merriam-Webster defines “microorganism” as “an organism (such as a bacterium or protozoan) of microscopic or ultra-
microscopic size.”24  Merriam-Webster defines “organism” in relevant part as “an individual constituted to carry on the 
activities of life by means of parts or organs more or less separate in function but mutually dependent [and/or] a living 
being.”25   

In contrast, Merriam-Webster defines a virus as “any large group of submicroscopic infectious agents that are usually 
regarded as nonliving extremely complex molecules . . . that are capable of growth and multiplication only in living cells, and 
that cause various important diseases in humans, animals, and plants.”26  In fact, “outside a host viruses are dormant . . . 
[they] have none of the traditional trappings of life [and their] zombielike existence . . . makes them easy to catch and hard 
to kill.”27   

Based upon the ordinary, dictionary definitions of the terms “microorganism,” “organism,” and “virus,” this Court concluded 
that: [1] the term “Microbe” generally includes things that carry on the activities of life, i.e., things that are alive; and [2] a virus 
is generally regarded as something that is non-living, and is capable of growth and multiplication only when it attaches to, or 
gets inside of, other living host cells.  Accordingly, given the insurance contract’s specific definition of the term “Microbe,” it 
is reasonable to conclude that the “Microbe” exclusion does not actually encompass viruses, as viruses are generally not con-
sidered living things.  Consequently, this Court determined that Defendants failed to demonstrate that the exclusion for Fungi, 
Wet Rot, Dry Rot and Microbes clearly and unambiguously prevents coverage. 

In reaching these conclusions, this Court of law does not masquerade as an expert in the complex intricacies of science, nor 
does it presume to wholly realize the subtle considerations by which trained scientists define and classify things in the natural 
world.  This Court acknowledges that, in certain contexts, the terms “microorganism” and/or “organism” might refer to things that 
are not traditionally considered living entities.28  This Court also understands that there are some in the scientific community who 
might classify viruses as a kind of semi-living, zombie-like thing.29  However, this Court need not wade into the mire of such sophis-
ticated considerations.  The question before this Court on summary judgment is not so complicated.  The question is simply 
whether the insurance contract provisions at issue are subject to more than one reasonable interpretation.  If the contract’s terms 
are subject to more than one reasonable interpretation, they are ambiguous, and Pennsylvania law directs this Court to find 
in favor of the insured.30  Again, this Court may inform its understanding of the contract’s terms using ordinary, dictionary 
definitions.  See Madison Construction Company, 735 A.2d at 108.  Based upon the above definitions, this Court determined 
that it is reasonable to interpret the “Microbe” exclusion as applying only to living microscopic things such as bacterium, 
and not non-living viruses.31 

In their sixth matter complained of on appeal, Defendants argue that this Court erred in finding that the exclusion for 
Consequential Loss was inapplicable.  With regard to this exclusion, the insurance contract provides that the insurer will not pay 
for loss or damage caused directly or indirectly by “[d]elay, loss of use or loss of market.”  Plaintiff’s Complaint at 41, Exhibit B.  
Defendants argue that even if Plaintiff had shown a basis for coverage under the insurance contract, this exclusion clearly and 
unambiguously excludes coverage. 

The problem with this exclusion is not so much that it is unclear or ambiguous.  Rather, the problem is that, based upon 
a plain reading of the Consequential Loss exclusion, this exclusion would vitiate Business Income, Extra Expense, and Civil 
Authority coverage in their entirety.  See January 19, 2021 Court Order of the United States District Court, N.D. Ohio, 
Eastern Division case Henderson Road Restaurant Systems, Inc. v. Zurich American Insurance Company, Civil Case No. 
1:20-cv-01239-DAP (holding that “the Loss of Use exclusion would vitiate the Loss of Business Income coverage”).  This 
evident because, even if this Court accepted Defendants’ more limited interpretation of the scope of coverage and the 
phrase “direct physical loss of or damage to property” to only include coverage in instances where Plaintiff’s property was 
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physically altered or damaged, this exclusion would effectively eliminate coverage for any kind of loss and/or damage 
caused by any covered peril, which closes Plaintiff’s business while it is being repaired.  Id.  In other words, if this Court 
were to find the exclusion for Consequential Loss to be valid, this exclusion would make all Business Income, Extra 
Expense, and Civil Authority coverage illusory.  See Heller v. Pennsylvania League of Cities and Municipalities, 32 A.3d 
1213, 1228 (Pa. 2011) (holding that where an exclusionary provision of an insurance contract operates to foreclose the 
majority of expected claims, such a provision is void as it renders coverage illusory).  Because this Court must read the 
insurance contract in its entirety, and in a manner calculated to give the agreement its intended effect, this Court concludes 
that the exclusion for Consequential Loss does not prevent coverage.32 

In their seventh matter complained of on appeal, Defendants argue that this Court erred in finding that the exclusions for Acts 
or Decisions and Ordinance or Law were inapplicable.  With regard to the exclusion for Acts or Decisions, the insurance contract 
provides that the insurer will not pay for loss or damage caused directly or indirectly by “Acts or Decisions, including the failure 
to act or decide, of any person, group, organization or governmental body.”  Plaintiff’s Complaint at 42, Exhibit B.  With regard to 
the exclusion for Ordinance or Law, the insurance contract provides that the insurer will not pay for loss or damage caused directly 
or indirectly by the following: 

(1) The enforcement of any ordinance or law: 

(a) Regulating the construction, use or repair of any property; or 

(b) Requiring the tearing down of any property, including the cost of removing debris. 

(2) This exclusion applies whether the loss results from: 

(a) An ordinance or law that is enforced even if the property has not been damaged; or 

(b) The increased costs incurred to comply with an ordinance or law in the course of construction, repair, renovation, 
remodeling or demolition or property, or removal of its debris, following a physical loss to that property. 

Defendants argue that coverage is precluded by both of the above exclusions because Plaintiff’s claim for “direct physical loss 
of or damage to property” is solely due to the Governor’s orders.  This, however, is not the case.  In its complaint, Plaintiff states 
that its claim for coverage is based upon losses and expenses Plaintiff suffered in relation to both “the COVID-19 pandemic and 
the actions of the government in response thereto.”  Plaintiff’s Complaint at 4 (emphasis added).  As this Court explained earlier 
in this memorandum, COVID-19 and the related social distancing measures (with and without government orders) directly forced 
businesses everywhere to physically limit the use of property and the number of people that could inhabit physical buildings at 
any given time.  The Governor’s orders only came into consideration in the context of Plaintiff’s claim for coverage under the Civil 
Authority provision of the contract.33  Accordingly, Defendants failed to demonstrate that the exclusions for Acts or Decisions and 
Ordinance or Law preclude coverage. 

Finally, in their eighth matter complained of on appeal, Defendants argue that this Court erred in finding that Plaintiff is 
entitled to Summary Judgment against Defendant CNA in particular.  Defendants argue that CNA is not a proper party in this 
action.  This Court disagrees.  It is undisputed that, after Plaintiff filed its claim with Valley Forge Insurance Company, 
Plaintiff received a letter stating that Plaintiff is not entitled to coverage.  Plaintiff’s Complaint at 174, Exhibit C.  Importantly, 
the letter is written by a Mark Chancellor, who identifies himself as a Claims Representative with CNA.  In the letter, Mark 
Chancellor speaks on behalf of Valley Forge Insurance Company and specifically states that “[w]e have evaluated the claim 
under a CNA Connect Policy issued to Timothy A. Ungarean by VFIC . . . Policy No. 6025183026 (the “Policy”).”  Id. at 175, 
Exhibit C (emphasis added).  Accordingly, despite the fact that Valley Forge Insurance Company is a subsidiary company of 
CNA, because that the initial denial letter came from a CNA Claims Representative, this Court determined that CNA is also a 
proper party in this declaratory judgment action.   See Good v. Holstein, 787 A.2d 426, 430 (Pa. Super. 2001) (holding that “the 
corporate form will be disregarded only when the entity is used to defeat public convenience, justify wrong, protect fraud or 
defend a crime”) (emphasis added). 

VII. Conclusion 
In Pennsylvania, “where there is doubt or uncertainty about the meaning of ambiguous language used in a policy of 

insurance, the policy must be construed in favor of the insured in order to not defeat the protection which [the insured] 
reasonably expected from the policy [the insured] purchased.”  Raybestos-Manhattan, Inc., 433 A.2d at 483.   This Court 
determined that Plaintiff’s interpretations of the Business Income, Extra Expense, and Civil Authority provisions of the 
insurance contract were, at the very least, reasonable.  Additionally, this Court concluded that Defendants failed to 
demonstrate that any of the insurance contract’s exclusions clearly and unambiguously prevent coverage.  Accordingly, 
because there are no genuine issues of material fact, this Court’s March 22, 2021 Memorandum and Order of Court, which 
granted Plaintiff’s Motion for Summary Judgment and denied Defendants’ Cross Motions for Summary Judgement, should 
be affirmed. 

BY THE COURT: 
/s/Ward, J. 

Dated: 4/18/21 

1 See Governor Tom Wolf, Order of the Governor of the Commonwealth of Pennsylvania for Individuals to Stay at Home, (April 1, 
2020), https://www.governor.pa.gov/wp-content/uploads/2020/04/20200401-GOV-Statewide-Stay-at-Home-Order.pdf.   
2 As of May 17, 2021, 997,127 citizens of Pennsylvania have contracted COVID-19 and 26,833 citizens have died.  See Pennsylvania 
Department of Health, COVID-19 Data for Pennsylvania, https://www.health.pa.gov/topics/disease/ 
coronavirus/Pages/Cases.aspx.  
3 The insurance contract defines “suspension” as the “partial or complete cessation of your [the insured’s] business activities;  or 
. . . that a part or all of the described premises is rendered untenantable.”  Plaintiff’s Complaint at 55. The insurance 
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contract defines “operations” as “the type of your [the insured’s] business activities occurring at the described prem-
ises and tenantability of the described premises.”  Plaintiff’s Complaint at 53.  The insurance contract defines “period 
of restoration” as: 

the period of time that: [b]egins with the date of direct physical loss or damage caused by or resulting from any Covered 
Cause of Loss at the described premises; and . . . [e]nds on the earlier of: (1) The date when the property at the described 
premises should be repaired, rebuilt or replaced with reasonable speed and similar quality; or (2) The date when 
business is resumed at a new permanent location. 

Plaintiff’s Complaint at 53.  The insurance contract defines Covered Cause of Loss as “RISK OF DIRECT PHYSICAL LOSS unless 
the loss is: a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded by other 
provision of this Policy.  Plaintiff’s Complaint at 37. 
4 The insurance contract defines “pollutants” as “any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals, waste, and any unhealthful or hazardous building materials (including but not limited 
to asbestos and lead products or materials containing lead).  Waste includes materials to be recycled, reconditioned or reclaimed.”  
Plaintiff’s Complaint at 54.  
5 “Microbe(s)” is specifically defined in the following manner: 

“Microbe(s)” means any non-fungal micro-organism or non-fungal, colony-form organism that causes infection or 
disease.  “Microbes” includes any spores, mycotoxins, odors, or any other substances, products, or by products produced 
by, or arising out of the current or past presence of “microbes.” 

Id. at 118-19 (emphasis added). 
6 Defendants’ first matter complained of on appeal is merely a summary of its other seven matters complained of on appeal.  As 
such, this Court will not address the first matter separately. 
7 The parties do not dispute whether Plaintiff’s business operations were at least partially suspended or interfered with due to 
COVID-19 and/or the government orders.  The parties mainly contend whether Plaintiff’s loss of use of its property entitles 
Plaintiff to coverage.  The dispositive question with regard to whether Plaintiff is entitled to coverage for Business Income and 
Extra Expense is whether Plaintiff suffered a “direct physical loss of or damage to” Plaintiff’s property.  To the extent the parties 
disagree as to the meaning of the “period of restoration,” and the potential impact of this phrase on the meaning of “direct physi-
cal loss of or damage to” Plaintiff’s property, this Court addresses this issue in the body of this memorandum, after this Court’s 
discussion of the phrase “direct physical loss of or damage to property.”   
8 Direct, Merriam-Webster, https://www.merriam-webster.com/dictionary/direct.   
9 Physical, Merriam-Webster, https://www.merriam-webster.com/dictionary/physical.   
10 Loss, Merriam-Webster, https://www.merriam-webster.com/dictionary/loss.   
11 Damage, Merriam Webster, https://www.merriam-webster.com/dictionary/damage.   
12 See Fayette County Housing Authority v. Housing and Redevelopment Ins. Exchange, 771 A.2d 11, 15 (Pa. Super. 2001) (explain-
ing that merely accepting the non-binding decisions of other courts “by the purely mechanical process of searching the nations 
courts for conflicting decisions” amounts to an abdication of this Court’s judicial role).   
13 Damage, Merriam Webster, https://www.merriam-webster.com/dictionary/damage. 
14 Loss, Merriam-Webster, https://www.merriam-webster.com/dictionary/loss.   
15 Direct, Merriam-Webster, https://www.merriam-webster.com/dictionary/direct. 
16 Physical, Merriam-Webster, https://www.merriam-webster.com/dictionary/physical.   
17 In their statement of matters complained of on appeal, Defendants argue that this Court erred in interpreting the phrase 
“direct physical loss of or damage to property” by wresting each word in this phrase out of context and interpreting it in 
isolation.  Defendants further claim that this Court erred because it ignored non-binding case law holding that “direct 
physical loss of or damage to property” does not encompass loss of use.  Both of Defendants contentions lack merit.  
Indeed, this Court’s above analysis demonstrates that this Court thoroughly considered the meaning of the phrase “direct 
physical loss of and damage to property” in context of the insurance contract as a whole.  In doing so, this Court also con-
sidered the reasoning of other court’s that reached different conclusions in similar cases.  This Court simply found those 
other courts’ non-binding opinions unpersuasive.  This is primarily due to the fact that, if the contract’s terms are subject 
to more than one reasonable interpretation, they are ambiguous, and Pennsylvania law directs this Court to find in favor 
of the insured.   
18 This Court is aware that the insurance contract provides that any “direct physical loss of or damage to property” must 
be caused by a Covered Cause of Loss.  However, Covered Cause of Loss is defined as “RISK OF DIRECT PHYSICAL LOSS 
unless the loss is: a. Excluded in Section B. Exclusions; b. Limited in paragraph A.4 Limitations; or c. Limited or Excluded 
by other provision of this Policy.”  Id. at 37, Exhibit B.  Admittedly, this Court was somewhat perplexed by this definition.  
One would think that in defining Covered Causes of Loss the contract would state, either specifically or more generally, 
covered causes of loss, i.e. fire, tornado, hurricane, lightening, etc..  Here, the contract’s language instead turns back on 
itself and states that “direct physical loss of or damage to property” must be caused by “RISK OF DIRECT PHYSICAL 
LOSS unless the loss is . . . Excluded . . . .”  Given that this insurance contract is an “All Risk” insurance policy that is 
meant to cover any losses, damages, and expenses to the insured’s premises unless specifically excluded, this Court deter-
mined it is reasonable to interpret Covered Cause of Loss in a manner that does not further limit the scope of coverage 
beyond any instance that amounts to a “direct physical loss of or damage to property,” which is not otherwise excluded.  
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Accordingly, this Court determined that as long as the spread of COVID-19 caused “direct physical loss of or damage to 
property,” and does not fall within the ambit of one of the contract’s exclusions, it is reasonable to interpret the contract 
as entitling Plaintiff to coverage.  This same analysis regarding the term Covered Cause of Loss applies equally in the con-
text of the contract’s provision regarding Civil Authority coverage.  Thus, this Court need not address Covered Cause of 
Loss again separately. 
19 In its opinion upholding the Governor Wolf’s use of the Emergency Code to shutdown businesses throughout the Commonwealth, 
the Supreme Court of Pennsylvania explained that, as of April 8, 2020, confirmed cases of COVID-19 had been reported in every 
single county in the Commonwealth, and “any location where two or more people can congregate is within the disaster area.” 
Friends of Danny DeVito v. Wolf, 227 A.3d 872, 889-90 (Pa. 2020) (emphasis added).  The Supreme Court of Pennsylvania reached 
this conclusion because “[t]he virus spreads primarily through person-to-person contact, has an incubation period of up to four-
teen days, one in four carriers are asymptomatic, and the virus can live on surfaces for up to four days.”  Id. at 889 (emphasis 
added).   
20 Prohibit, Merriam-Webster, https://www.merriam-webster.com/dictionary/prohibit.   
21 Contamination, Merriam-Webster, https://www.merriam-webster.com/dictionary/contamination.   
22 In their statement of matters complained of on appeal, Defendants argue that, in reaching the conclusion that the 
“Contamination” exclusion did not preclude coverage, this Court ignored the fact that the insurance contract provides that the 
insurer “will not pay for loss or damage caused directly or indirectly by . . . [c]ontamination by other than ‘pollutants.’”  The prob-
lem with this argument is that it misunderstands this Court’s reasoning with regard to the “Contamination” exclusion.  Importantly, 
Defendants seem to be under the impression that this Court held that Plaintiff’s loss of use, which was due to the risk of person-
to-person transmission, was somehow also indirectly the result of “contamination.”  However, this Court could not have been more 
clear when it stated that the risk of person-to-person transmission of COVID-19, and the social distancing measures necessary to 
mitigate the spread of the COVID-19, together constitute a cause that is both separate and distinct from any possible or actual con-
tamination of property.  Thus, the risk of person-to-person transmission is neither directly or indirectly related to “contamination 
by other than pollutants.” 
23 While this Court’s above analysis is not dependent upon whether COVID-19 was in fact at Plaintiff’s premises, Defendants’ Cross 
Motions for Summary Judgment acknowledge that “Plaintiff neither alleged nor produced evidence that the virus was present at 
its dental offices . . . .”  Valley Forge Insurance Company ‘s Cross Motion for Summary Judgment at 10; see also CNA’s Cross 
Motion for Summary Judgment at 10.  This fact provides further support that the contamination exclusion does not prevent 
coverage in this instance.  Defendants cannot, at the same time, contend that the virus was not present at Plaintiff’s property and 
that the exclusion contamination exclusion applies. 
24 Microorganism, Merriam-Webster, https://www.merriam-webster.com/dictionary/microorganism.   
25 Organism, Merriam-Webster, https://www.merriam-webster.com/dictionary/organism (emphasis added).  
26 Virus, Merriam-Webster, https://www.merriam-webster.com/dictionary/virus (emphasis added).   
27 Sarah Kaplan et al., The coronavirus isn’t alive. That’s why it’s so hard to kill., The Washington Post, March 23, 2020 
https://www.washingtonpost.com/health/2020/03/23/coronavirus-isnt-alive-thats-why-its-so-hard-kill/.    
28 Merriam-Webster also defines “organism” in the most general sense as “a complex structure of interdependent and subordinate 
elements whose relations and properties are largely determined by their function in the whole.” Organism , Merriam-Webster, 
https://www.merriam-webster.com/dictionary/organism.  Merriam-Webster elaborates on this particular use of the word organ-
ism by providing the following quotation from Joseph Rossi: “the nation is not merely the sum of individual citizens at any given 
time, but it is a living organism, a mystical body . . . of which the individual is an ephemeral part.”  Id.  Based upon this quotation, 
and the context in which the terms “microorganism” and “organism” appear in the insurance contract, this Court concluded that 
more scientific definition is most relevant to this Court’s discussion.   
29 While there is some argument over whether viruses are living organisms, “[m]ost virologists consider them non-living, as they 
do not meet all the criteria of the generally accepted definition of life.”  What are microorganisms? Centre for Geobiology, 
University of Bergen, November 1, 2010 https://www.uib.no/en/geobio/56846/what-are-microorganisms.  
30 In their statement of matters complained of on appeal, Defendants argue that there remains a disputed issues of fact as to 
whether there is more than one reasonable interpretation of the term “Microbe,” and that this issue is more properly the subject 
of expert analysis.    This Court disagrees.   “[T]he task of interpreting [an insurance] contract is generally performed by a court 
. . . .” Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100, 106 (Pa. 1999).  Additionally, this Court may inform its under-
standing of the contract’s terms using ordinary, dictionary definitions.  Id. at 108.  This Court’s analysis regarding the term 
“Microbe” thoroughly explains that “Microbe” is subject to more than one reasonable interpretation.  As such, as already explained 
ad nauseum throughout this opinion, this Court must find in favor of the insured. 
31 Bacterium is defined to include to following: 

any of a domain (Bacteria) . . . of chiefly round, spiral, or rod-shaped single-celled prokaryotic microorganisms that 
typically live in soil, water, organic matter, or the bodies of plants and animals, that make their own food especially 
from sunlight or are saprophytic or parasitic, are often motile by means of flagella, reproduce especially by binary 
fission, and include many important pathogens. 

Bacterium, Merriam-Webster, https://www.merriam-webster.com/dictionary/bacterium (emphasis added). 
32 In their statement of matters complained of in appeal, Defendants argue that this Court failed to recognize that the point of 
a coverage exclusion is the exclude coverage in certain agreed-upon situations, which necessarily vitiates coverage in some 
circumstances.  Once again Defendants misunderstand this Court’s analysis.  This Court is not concerned that the 
Consequential Loss exclusion might vitiate coverage in certain limited circumstances.  Rather, this Court determined that the 
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problem with the Consequential Loss exclusion is that it makes coverage for all Business Income, Extra Expense, and Civil 
Authority coverage illusory. 
33 Certainly, the exclusions for Acts or Decisions and Ordinance or Law could not have been intended to exclude coverage under 
the Civil Authority provision of the contract, as this would make any extended coverage for the actions of Civil Authority illusory.  
See Heller v. Pennsylvania League of Cities and Municipalities, 32 A.3d 1213, 1228 (Pa. 2011) (holding that where an exclusionary 
provision of an insurance contract operates to foreclose expected claims, such a provision is void as it renders coverage illusory).   
to identify such victims.



VOL.  169  NO.  24 november 19 ,  2021

PITTSBURGH LEGAL JOURNAL
OPINIONS 

allegheny county court of common pleas

Commonwealth of Pennsylvania v. Dion Crawford, Cashman, J. ....................................................................................................................Page 189 
Criminal Appeal—Sufficiency of the Evidence—Evidentiary Rulings at Trial 

Like his sufficiency challenges, defendant’s evidentiary claims lack sufficient specificity. 

Commonwealth of Pennsylvania v. Robert Lellock, Rangos, J. .......................................................................................................................Page 190 
Criminal Appeal—PCRA—Ineffective Assistance of Counsel 

Appeal of a PCRA dismissal alleged eleven errors, including abuse of discretion, ineffective assistance of counsel at various stages, 
and failure of the court to merge sentences, but none were found to be meritorious and meet the burden required to disturb 
a PCRA court’s findings. 

 

 

 

 

 

 

 

 

 

Judges who would like to submit their opinions for publication can do so by emailing their opinions as a Microsoft Word document to 
opinions@acba.org. Paper copies of opinions and .pdf versions of opinions cannot be considered for publication.



PLJ 

The Pittsburgh Legal Journal Opinions are 
published fortnightly by the 
Allegheny County Bar Association 
400 Koppers Building 
Pittsburgh, Pennsylvania 15219 
412-261-6255 
www.acba.org 
© Allegheny County Bar Association 2021 
Circulation 5,194 

PLJ EDITORIAL STAFF 
Erin Lucas Hamilton, Esq. ........Editor-in-Chief & Chairman 
David A. Blaner ..........................................Supervising Editor 
Jennifer A. Pulice, Esq. ..............................Consulting Editor 
Sharon Antill ................................................Typesetter/Layout 

 

section EditorS 
Civil Litigation: Gina Zumpella 
Criminal Litigation: Victoria Vidt 
Family Division: 

Dawn Gull 
Sally Miller 

Probate and Trust Co-Editors: 
Carol Sikov Gross 
Daniel A. Seibel 

Real Property: Ken Yarsky 
 

Civil litigation opinions committee 
Sheila Burke 
Kevin Eddy 
Mike Feeney 
Christina Roseman 
Jonathan Skowron 
Gina Zumpella 
Tom Zumpella 
 

Criminal litigation opinions committee 
Amber Archer 
Marco Attisano 
Jesse Chen 
Lyle Dresbold 
William Kaczynski 
 

family law opinions committee 
Mark Alberts 
Christine Gale 
Mark Greenblatt 
Margaret P. Joy 
Patricia G. Miller 
Sally R. Miller 
Sophia P. Paul 
David S. Pollock 
Sharon M. Profeta 
Hilary A. Spatz 
Mike Steger 
William L. Steiner 
 

ORPHANS’ COURT OPINIONS committee 
Nathan Catanese 
Aubrey Glover 
Natalia Holliday 
Deborah Little

OPINION SELECTION POLICY  
Opinions selected for publication are based upon 

precedential value or clarification of the law. Opinions are 
selected by the Opinion Editor and/or committees in a 
specific practice area. An opinion may also be published 
upon the specific request of a judge. 

Opinions deemed appropriate for publication are not 
disqualified because of the identity, profession or community 
status of the litigant. All opinions submitted to the Pittsburgh 
Legal Journal (PLJ) are printed as they are received and 
will only be disqualified or altered by Order of Court, except 
it is the express policy of the Pittsburgh Legal Journal (PLJ) 
not to publish the names of juveniles in cases involving sex-
ual or physical abuse and names of sexual assault victims or 
relatives whose names could be used to identify such victims. 

 
 
 

OPINIONS 
 

The Pittsburgh Legal Journal provides the ACBA 
members with timely, precedent-setting, full text opinions, 
from various divisions of the Court of Common Pleas. These 
opinions can be viewed in a searchable format on the ACBA 
website, www.acba.org. 



november 19 ,  2021 page 189

Commonwealth of Pennsylvania v. 
Dion Crawford 

Criminal Appeal—Sufficiency of the Evidence—Evidentiary Rulings at Trial 

Like his sufficiency challenges, defendant’s evidentiary claims lack sufficient specificity. 

No. CC 201912507. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Cashman, J.—July 14, 2021. 

OPINION 
Appellant, Dion Crawford (hereinafter referred to as, “Crawford”), was charged with one count of obstructing the administra-

tion of law (18 Pa.C.S. § 5101); one count of tampering with physical evidence (18 Pa.C.S. § 4910); and one count of possession of 
drug paraphernalia (35 Pa.C.S. § 780-113(a)(32)) as a result of an incident that occurred in the municipality of Penn Hills, 
Allegheny County in 2019. 

On October 23, 2019, Penn Hills Police responded to a laundromat located on Robinson Boulevard for a report of a suspicious 
male.  The 911 caller reported that a black male, wearing a black leather jacket, blue jeans, and a blue ballcap had been observed 
damaging the machines inside the laundromat.  When the responding officer arrived, he observed a black male matching the 
description provided by the 911 caller standing in front of the business.  The officer directed the male, later identified as Crawford, 
to place his hands on the police vehicle, at which point Crawford surreptitiously reached into his right front pocket and retrieved 
a small metal cylindrical object, which he then abruptly deposited onto the ground.  The officer observed Crawford’s actions and 
recognized the item he deposited onto the ground as a crack pipe.  When the officer asked Crawford if he was in possession of any 
other contraband or weapons, Crawford fled the scene and led the officer on a foot pursuit before ultimately being apprehended.  
Crawford continued to be noncompliant and refused to place his hands behind his back.  Two backup officers eventually arrived 
and assisted the initial officer in taking Crawford into custody. 

Following a nonjury trial on October 29, 2020, Crawford was found guilty of obstructing the administration of justice, tamper-
ing with physical evidence, and possession of drug paraphernalia.  On February 4, 2021, Crawford was sentenced to a period of 
two (2) years’ probation in relation to his convictions for obstruction and tampering with evidence, to run concurrently.  No 
further penalty was imposed in relation to Crawford’s conviction for possession of drug paraphernalia.  Crawford subsequently 
filed a notice of appeal to the Superior Court on March 5, 2021, and thereafter filed his concise statement of matters complained 
of on appeal pursuant to Pa.R.A.P. 1925(b) (hereinafter referred to as, “1925(b) statement”). 

In his 1925(b) statement, Crawford raises five claims of error, three of which are challenges to the sufficiency of the evidence 
supporting his convictions.  The two remaining claims relate to this Court’s evidentiary rulings at trial.   Crawford’s first two claims 
are nearly identical assertions that the Commonwealth failed to present sufficient evidence to support his conviction for tamper-
ing with physical evidence.  In his third claim of error, Crawford similarly argues that the Commonwealth did not present 
sufficient evidence to support his conviction for obstructing the administration of justice.  In his final two claims, Crawford asserts 
that this Court erred in failing to sustain two objections made by his counsel during closing arguments. 

With respect to his sufficiency challenges, Crawford has waived these claims because he has not set forth articulable facts on 
which his claims are based.  Pa.R.A.P. 1925(b)(4)(ii) provides, in relevant part, that an appellant’s statement of errors complained 
of on appeal, “shall concisely identify each ruling or error that the appellant intends to challenge with sufficient detail to identify 
all pertinent issues for the judge.”  Crawford’s 1925(b) statement offers no material facts in support of his contention that the 
evidence presented at trial was insufficient to support his convictions.   To the contrary, Crawford merely asserts that the 
Commonwealth failed to prove the elements necessary to sustain his convictions for obstructing the administration of law, 
tampering with physical evidence, and possession of drug paraphernalia.  While Crawford’s 1925(b) statement makes a single 
reference to “relevant caselaw,” Crawford fails to cite any precedential authority in support of his sufficiency challenges.  He 
simply expresses disagreement with the conclusions reached by this Court after examining the evidence presented at trial.  These 
generalized assertions clearly lack the specificity required by Rule 1925.  Accordingly, Crawford’s failure to comply with the 
requirements of Pa.R.A.P. 1925(b)(4)(ii) operates as a waiver of these claims.  See Com. v. Oliver, 2015 Pa.Super. 261 (2015) (any 
issues not raised in a 1925(b) statement will be deemed waived). 

Even if Crawford had properly asserted his sufficiency challenges, his claims would fail because Crawford has adduced no facts 
establishing that the Commonwealth failed to meet its burden of proof.  The standard applied when reviewing the sufficiency 
of the evidence is whether, viewing all the evidence admitted at trial in the light most favorable to the verdict winner, there is 
sufficient evidence to enable the fact finder to find every element of the crime beyond a reasonable doubt.   Com. v. Golphin, 161 
A.3d 1009 (Pa. 2017) (citing Com. v. Harden, 103 A.3d 107 (Pa.Super. 2014)); Com. v. Toomer, 2017 Pa.Super. 103 (2017) (citing 
Com. v. Duncan, 932 A.2d 226, 231 (Pa.Super. 2007)).  The Commonwealth need not establish guilt to a mathematical certainty, 
and it may sustain its burden by means of wholly circumstantial evidence.  Toomer, supra (citing Com. v. Brewer, 876 A.2d 1029, 
1032 (Pa.Super. 2005)).  In addition, the finder of fact is free to believe some, all, or none of the evidence presented.  Toomer, supra 
(citing Com. v. Hartle, 894 A.2d 800, 804 (Pa.Super. 2006)). 

In the instant matter, the Commonwealth established that Crawford’s actions during his October 2019 encounter with 
police were sufficient to sustain his convictions for obstructing the administration of law, tampering with physical evidence, 
and possession of drug paraphernalia.  The evidence presented at trial established that the police officer who encountered 
Crawford in front of the laundromat was responding to a report of a suspicious person vandalizing equipment inside of the 
business.  As such, the officer was conducting a lawful investigation at the time at which he encountered Crawford.  Realizing 
that he was in possession of contraband, Crawford immediately and surreptitiously deposited the contraband onto the ground 
upon being approached by police.  He did not produce the contraband or disclose its existence to the police officer.  He discreetly 
deposited it onto the ground in hopes that the investigating officer would not discover it.  Crawford’s actions, viewed collec-
tively, were sufficient to establish that, knowing he was the subject of a police investigation, Crawford intentionally obstructed 
the administration of law and tampered with physical evidence by attempting to discard the crack pipe before the police 
officer discovered it on his person1,2. 

The final two claims raised by Crawford in the instant appeal are assertions that this Court erred in failing to sustain his 
counsel’s objections to remarks made by the Commonwealth during closing arguments.  Like his sufficiency challenges, 
Crawford’s evidentiary claims lack sufficient specificity.  Crawford merely alleges the Commonwealth erroneously characterized 
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his testimony and improperly expressed personal beliefs as to his credibility during closing arguments and asserts that this Court 
erred in not sustaining his counsel’s objections to those remarks.  Crawford fails to set forth any facts on which these claims are 
based, nor does he cite any authority supporting his assertions.  He simply alleges that his counsel’s objections should have been 
sustained.  Accordingly, Crawford’s evidentiary claims are not sufficiently specific, and he has therefore waived these claims.  See 
Pa.R.A.P.  1925(b)(4)(ii) (appellant’s statement of errors complained of on appeal shall concisely identify each ruling or error that 
the appellant intends to challenge with sufficient detail to identify all pertinent issues for the judge). 

Had Crawford properly raised his evidentiary claims, these claims would nonetheless fail on substantive grounds.  Crawford’s 
claims are based upon his contention that the Commonwealth mischaracterized his testimony and impermissibly expressed a 
personal belief as to his credibility during closing arguments.  Crawford’s final two claims are meritless because a prosecutor 
may express opinions as to the believability of a defendant’s testimony and/or a defendant’s credibility during closing arguments.  
See Com. v. Koehler, 558 Pa. 334, 737 A.2d 225 (1999) (prosecutor may indicate that he or she does not believe the defendant 
because prosecutor is entitled to respond to defense arguments and to present a case with logical force and vigor); see also 
Com. v. Graham, 522 Pa. 115 (1989);  Com. v. Floyd, 506 Pa.  85 (1984) (it is not reversible error for the prosecutor to say that the 
defendant lied in a particular statement or that certain portions of defendant's testimony are unbelievable).  As such, Crawford’s 
evidentiary claims are without merit. 

For the foregoing reasons, the claims set forth in Crawford’s 1925(b) statement are meritless and he is not entitled to relief. 

BY THE COURT: 
/s/Cashman, J. 

Dated: July 14, 2021 
1 A person is guilty of obstruction if he intentionally obstructs, impairs, or perverts the administration of law or other 
governmental function by force, violence, physical interference or obstacle, breach of official duty, or any other unlawful 
act.  18 Pa.C.S.A. § 5101. 
2 A person is guilty of tampering with evidence if, knowing that an official proceeding or investigation was pending or about 
to be instituted, he alters, destroys, conceals, or removes an item with the intent to impair the verity or availability of the item 
to the proceeding or investigation.  18 Pa.C.S.A. § 4910. 

 
 
 

Commonwealth of Pennsylvania v. 
Robert Lellock 

Criminal Appeal—PCRA—Ineffective Assistance of Counsel 

Appeal of a PCRA dismissal alleged eleven errors, including abuse of discretion, ineffective assistance of counsel at various 
stages, and failure of the court to merge sentences, but none were found to be meritorious and meet the burden required 
to disturb a PCRA court’s findings. 

No. CP-02-CR-13778-2012, CP-02-CR-03936-2013. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Div. 
Rangos, J.—July 28, 2021. 

OPINION 
This case has a long and complicated procedural history, which this Court shall summarize in relevant part.  On July 29, 2013, 

a jury found Robert Lellock, Appellant, guilty at all counts at the above-captioned petitions.  The Honorable Donna Jo McDaniel 
sentenced Appellant to an aggregate term of incarceration of 32-64 years and found him to be a Sexually Violent Predator.  
Judgment of sentence was affirmed on appeal, but the Superior Court of Pennsylvania remanded the case for resentencing, 
finding that the imposition of a mandatory sentence was illegal.  J. McDaniel resentenced to the same sentence, without the 
mandatory sentence, on July 21, 2016.  This sentence was affirmed on August 16, 2017. 

In 2017, appointed counsel filed an amended PCRA Petition and in 2018 the Commonwealth conceded a sentencing issue on 
two counts of Endangering the Welfare of a Child (“EWOC”).  On January 29, 2019, just before retiring, J. McDaniel granted a 
resentencing hearing on the EWOCs and denied the rest of the PCRA.  The case was reassigned to this Court. 

Next, Counsel for Appellant filed a Motion to Reconsider, and Appellant filed a pro se motion for a Grazier hearing.  This Court 
granted both motions and ordered Appellant to refile a PCRA and raise all issues therein.  Appellant complied and the 
Commonwealth answered.  This Court reviewed the record, issued a Notice of Intent to Dismiss the non-sentencing related issues, 
and scheduled a resentence hearing.  Appellant filed Motions to Amend and to Stay, which this Court granted.  On September 2, 
2020, Appellant filed an Amended PCRA.  The Commonwealth responded that claims of ineffective assistance of counsel at Claim 
1-8 and 10-12 were without merit, and Claim 13 of cumulative prejudice was also meritless.  Claim 9 is a time credit issue where-
in the Commonwealth believes he is entitled to three additional days.  Appellant had been given credit from 9/12/12-12/18/12, but 
had not been released from custody until 12/21/12. 

On May 7, 2021, this Court dismissed Claims 1-8 and 10-13, granted the three day time credit and resentenced Appellant.  On 
May 17, 2021, Appellant filed a Motion for Reconsider Sentence. Before this Court had decided the Motion to Reconsider, Appellant 
filed a Notice of Appeal on June 1, 2021.  Appellant filed a Statement of Errors to be Complained of on June 17, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant alleges eleven errors on appeal, which this Court will rearrange and consolidate for administrative convenience.  

Appellant alleges that this Court erred in denying a Motion for Recusal.  Appellant alleges that trial and appellate counsel 
rendered ineffective assistance in several regards, including failure to raise a Statute of Limitations argument, failing to challenge 
a jury instruction, the Sexually Violent Predator designation, and sentencing issues.  Appellant asserts that all counsel gave 
ineffective assistance throughout all phases of his case and that this Court erred in sentencing Appellant excessively and in 
holding an impromptu evidentiary hearing in the middle of a Grazier  hearing.  (Concise Statement of Errors Complained of on 
Appeal at 1-3). 
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DISCUSSION 
Appellant appeals the dismissal of his PCRA Petition.  The standard of review for a PCRA dismissal is as follows: 

We review an order dismissing a petition under the PCRA in the light most favorable to the prevailing party at the 
PCRA level. Commonwealth v. Burkett, 5 A.3d 1260, 1267 (Pa. Super.2010). This review is limited to the findings 
of the PCRA court and the evidence of record. Id. We will not disturb a PCRA court's ruling if it is supported by 
evidence of record and is free of legal error. Id. This Court may affirm a PCRA court's decision on any grounds if 
the record supports it. Id. Further, we grant great deference to the factual findings of the PCRA court and will not 
disturb those findings unless they have no support in the record. Commonwealth v. Carter, 21 A.3d 680, 682 (Pa. 
Super. 2011). 

Commonwealth v. Ford, 44 A.3d 1190, 1194 (Pa. 2012).  In addition, “There is no absolute right to an evidentiary hearing on a 
PCRA petition, and if the PCRA court can determine from the record that no genuine issues of material fact exist, then a hearing 
is not necessary.” Commonwealth v. Jones, 942 A.2d 903, 906 (Pa. Super. 2008). 

Appellant in his first issue alleges that the PCRA Court abused its discretion by denying his Motion for Recusal.  This issue is 
waived.  Petitioner filed three Motions to Recuse, two with this Court and one with J. McDaniel.  The Orders denying these motions 
are dated 3/13/20, 1/7/20 and 12/17/20, each date is well beyond the 30 day appeal period.  As such, Appellant is not entitled 
to relief. 

Appellant next alleges that this Court erred in dismissing his PCRA Petition when his prior counsel rendered ineffective 
assistance.  Counsel is presumed to be effective and “the burden of demonstrating ineffectiveness rests on [A]ppellant.”  
Commonwealth v. Rivera, 10 A.3d 1276, 1279 (Pa. Super. 2010).  To meet this burden, Appellant must, by a preponderance of 
evidence, plead and prove that: 

(1) His underlying claim is of arguable merit; (2) the particular course of conduct pursued by counsel did not 
have some reasonable basis designed to effectuate his interests; and (3) but for counsel’s ineffectiveness, there 
is a reasonable probability that the outcome of the challenged proceedings would have been different. 

Commonwealth v. Fulton, 830 A.2d 567, 572 (Pa. 2003).  Counsel cannot be found ineffective for failing to raise a meritless claim.  
Commonwealth v. Washington, 927 A.2d 586, 603 (Pa. 2007). 

Appellant alleges that 12 of his counts should have been barred by the Statute of Limitations, and that trial and appellate 
counsel were ineffective for failing to raise this issue.  Trial counsel raised the issue of a statute of limitation defense in a pretrial 
motion filed on January 3, 2013, argued it at a hearing on January 23, 2013, and J. McDaniel decided that the Statute of Limitations 
defense did not apply.  Since J. McDaniel heard argument on this issue and determined that the issue was meritless, Appellant’s 
argument fails the first prong of the ineffectiveness test and this issue requires no further consideration.1 

Next, Appellant alleges that trial and appellate counsel were ineffective for failing to raise and litigate the issue of pre-arrest 
delay.  In order to prevail on this issue, Appellant must establish that the Commonwealth substantially impaired his ability to 
defend against the charges by intentionally delaying prosecution through bad faith or reckless conduct to gain a tactical advan-
tage.  Commonwealth v. Scher, 803 A.2d 1204, 1221-23, 1230 (Pa. 2002).  In the matter sub judice, the delay in prosecution was 
the result of delayed reporting by the victims.  The first victim did not come forward until 2012, and Appellant was prosecuted 
shortly thereafter.  Since Appellant cannot establish that the Commonwealth delayed in prosecuting him, much less that it was 
done in bad faith to gain a tactical advantage, this issue is without merit. 

Appellant alleges that trial counsel was ineffective for failing to object to a legally insufficient jury instruction.  A trial court 
has broad discretion regarding jury instructions and may deviate from or ignore the Standard Jury Instructions so long as the law 
is clearly, accurately, and adequately explained to the jury.  Commonwealth v. Gibson, 720 A.2d 473, 481 (Pa. 1998).  J. McDaniel, 
in large part, read verbatim from the Standard Jury Instructions.  (TT 425-433).  While she deviated from the Standard Jury 
Instruction 4.17, regarding the credibility of witnesses, she clearly, accurately, and adequately presented the law to the jury.  A 
judge may paraphrase, summarize, or expand upon an instruction.  Commonwealth v. Watley, 699 A.2d 1240, 1245-46 (Pa. 1997).  
Moreover, Appellant’s complaint that Instruction 4.13B is contrary to law is unfounded.  The jury instruction for a conviction based 
on victim’s uncorroborated testimony in sexual offenses, which was read verbatim, correctly states the legal principle that the 
testimony of one witness, standing alone, is sufficient to convict an individual of sexual offense.  See, e.g.  Commonwealth v. 
Castlehun, 889 A.2d 1228, 1232 (Pa. Super. 2005). 

Next, Appellant asserts that trial and appellate counsel were ineffective for failing to raise and litigate the issue of his Sexually 
Violent Predator designation.  Appellant further asserts that counsel were ineffective for failing to raise the issue of SORNA’s 
legality.  These issues are moot in that Appellant was properly resentenced under Act 10 on May 7, 2021.  Since Appellant was not 
prejudiced by any alleged errors by counsel, these issues are without merit. 

Appellant asserts that this Court erred in failing to merge sentences at Counts 10 and 11, and Counts 13 and 15.  Appellant 
believes that his EWOC, Corruption of Minors, and Indecent Assault of a Person Less than 16 Years of age should have merged at 
sentencing.  Appellant is incorrect.  Merger requires that each of the charges arise from a single act and that all of the statutory 
elements of one of the offenses are included in the elements of the other offense.  Commonwealth v. Baldwin, 985 A.2d 830, 834 
(Pa. 2009).  These charges do not merge.  Corruption requires that the criminal actor be an adult, while EWOC requires the 
violation of a duty of care protection or support.  Neither charge contains all the elements of the other. 

Appellant’s last IAC claim is that all counsel gave ineffective assistance throughout all phases of Appellant’s case.  Since each 
of the specific claims of IAC are without merit, Appellant is not entitled to relief on a cumulative prejudice argument.  “A finding 
of ineffective assistance may not be pieced together using claims which individually fail to meet the three-pronged test.”  
Commonwealth v. Townsend, 747 A.2d 376, 383 (Pa. Super. 2000). 

Appellant further asserts that this Court sentenced him to a manifestly excessive sentence of 27 to 54 years.  This Court notes 
that a 32-64 year sentence was affirmed by the Superior Court of Pennsylvania on August 16, 2017, making it without arguable 
merit that this Court’s imposition of a lessor sentence should be deemed manifestly unreasonable. 

Appellant asserts that this Court erred in holding an impromptu evidentiary hearing during a Grazier hearing and ruling that 
PCRA counsel gave effective assistance in Appellant’s case.  Assuming, arguendo, Appellant’s underlying premise, Appellant 
cannot establish prejudice.  This Court granted his request to proceed pro se and gave him the opportunity to raise any and all 
issues Appellant deemed to have merit.  Indeed, Appellant’s voluminous Amended PCRA demonstrated that Appellant has had 
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every opportunity and ability to address the many errors he has alleged.  Unfortunately for Appellant, he was unable to establish 
that any of them were meritorious. 

CONCLUSION 
For all above reasons, the findings and rulings of this Court should be AFFIRMED. 

BY THE COURT: 
/s/Rangos, J. 

1 This Court concurs with J. McDaniel that the statute of limitations defense does not apply.  Based on the 2007 amendments to 42 
Pa.C.S. §5552, the Commonwealth has well into the 2030’s to commence prosecution of Appellant for these offenses.
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Luxury Lease Partners, LLC v. 
Michael Daubney, D’Amico Bros. Inc. 

and Prasad Margabandhu, a/k/a Prasad Margabanoju, a/k/a Prasad Marugabandhu, 
a/k/a Prasad Banbhu, and a/k/a Prasad Morgargandhu 

and RSP Pittsburgh, Inc. 
Writ of Seizure—Replevin—Interlocutory Appeal—Collateral Order 

After an evidentiary hearing in replevin action for return of vehicle, the Court issued a writ of seizure regarding the vehicle, 
which one of the defendants appealed. Court held that the writ of seizure was neither an interlocutory order appealable as of 
right, nor a collateral order appealable as of right, and so asked that the appeal be quashed. 

No. GD-21-008405. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
McVay, J.—September 9, 2021. 

MEMORANDUM OPINION 
FACTS AND PROCEDURAL HISTORY 

This matter was commenced by complaint in replevin and injunctive relief by the Plaintiff, Luxury Lease Partners, LLC 
(“Luxury Leasing”) naming Michael Daubney, D’Amico Bros., Inc., RSP Pittsburgh, Inc. and Prasad Margabandu as Defendants. 
Luxury Leasing also filed a Motion for an Ex-parte Writ of Seizure and Preliminary Injunction. Luxury Leasing alleged that it 
had leased a 2016 McLaren 6506 to defendant Daubney. They further alleged that Daubney breached the lease by moving the 
vehicle from California to Allegheny County Pennsylvania and transferring possession or ownership of the McLaren to the 
Defendants as collateral for a business transaction. Because of the violations of the lease, Luxury Leasing sought the Ex-Parte 
writ of seizure. 

On July 28, 2021, a virtual hearing/ conciliation took place between the parties. Defendant Daubney participated pro se 
and Defendant Prasad Margabandu was represented by counsel. During the hearing/ conciliation, Daubney advised that he 
was the owner of the McLaren and was still in possession of the vehicle but admitted that he had moved the vehicle from 
California to Allegheny County, Pennsylvania. He further indicated that he could resolve this matter by paying the buyout 
price on the lease within a week. I took Luxury Leasing’s Motion for Ex Parte Writ of Seizure under advisement but granted 
the request for a Temporary Restraining Order preventing the vehicle from being removed from its current location at 834 
Washington Road, Mt Lebanon , PA 15228. I scheduled a full evidentiary hearing for August 9, 2021, if the parties could not 
settle this matter. 

Unfortunately, the parties were unable to resolve this matter and after an evidentiary hearing on August 9, 2021, I granted a 
Writ of Seizure on August 13, 2021, directing the Sheriff of Allegheny County to secure and deliver the possession of the 2016 
McLaren to Luxury Leasing On August 18, 2021, Defendant Prasad Margabandu filed a pro se appeal to my August 13, 2021, Writ 
of Seizure Order. 

DISCUSSION 

1. My Order granting a Writ of Seizure is neither an interlocutory order appealable as of right, nor a collateral order 
appealable as of right. 

Our Superior Court in Jerry Davis, Inc. v. Nufab Corp., 450 Pa. Super. 696, 703, 677 A.2d 1256, 1259 specifically held that writ 
of seizure orders are interlocutory and are not appealable as of right under the rules of appellate procedure Pa. R.A.P. Rule 
311(a)(2)(4). The Court stated “We accordingly do not believe that the Supreme Court intended interlocutory orders denying or 
granting the issuance of a writ of seizure in a replevin action to be appealable as of right under Rule 311(a)(2) or (a)(4). To hold 
otherwise would result in a significant expansion of the limited class of orders for which an interlocutory appeal as of right 
currently exists”. Clearly, Mr. Margabandu’s appeal of my August 13, 2021, should be quashed on this basis. 

I also find that the August 13, 2021 order does not meet the definition of a collateral order which can be appealed as of right. 
Pennsylvania Rule of Appellate Procedure 313 controls an appeal of collateral orders and it states, 

(a).   General rule.--An appeal may be taken as of right from a collateral order of a trial court or other government 
unit. 

(b).   Definition.--A collateral order is an order separable from and collateral to the main cause of action where the 
right involved is too important to be denied review and the question presented is such that if review is postponed until 
final judgment in the case, the claim will be irreparably lost. 

In the case sub judice the relief sought by the motion for writ of seizure, i.e., recovery of possession of the 2016 McLaren, 
cannot be deemed collateral to or separable from the main cause of action regarding the ownership and the rights and obligations 
of the parties under the terms of the lease. The fundamental purpose of a replevin action is to regain possession of the property 
and not to resolve the underlying issue regarding ownership and rights under the lease agreement. Moreover, no rights will be 
irreparably lost if immediate review is denied. The 2016 McLaren in question is not unique, does not possess special qualities and 
is not perishable. If the Luxury Leasing were to dispose of the 2016 McLaren that is now in their possession, and any of the 
Defendants were prevail in the underlying action, they can be compensated by the cash value of the vehicle. Jerry Davis, Inc. v. 
Nufab Corp., 450 Pa. Super. 696, 704, 677 A.2d 1256, 1260 (1996) 

CONCLUSION 
Since my August 13, 2021 order does not fall within any of the classes of interlocutory orders appealable as of right, nor is it a 

collateral order appealable as of right, Prasad Margabandu’s appeal must be quashed as premature. 

BY THE COURT: 
/s/McVay, J. 

Date: September 9, 2021 
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John Lister and Lynn Carol Hylands-Lister, 
husband and wife Plaintiffs v. 

Xi Mei Peng, Defendant 
Rental Property—Specific Performance—Virtual Hearing—Good Faith—Consequential Damages 

Specific performance ordered for sale of rental property after breach of contract for sale, as rental properties are not exempt 
from general rule of specific performance for breach of agreement to sell property. Plaintiffs not entitled to consequential 
damages because they did not act in good faith when they failed to adequately notify the defendant that they were waiving the 
mortgage contingency and proceeding with a cash sale. Virtual hearing for pro se plaintiff with limited proficiency in English 
not a basis for new trial as plaintiff advised repeatedly to seek counsel and translator was provided. 

No. GD-18-1181. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
McVay, J.—September 30, 2021. 

OPINION 
PROCEDURAL HISTORY 

The Plaintiffs, John Lister and Carol Hyland-Lister, (“The Listers”), filed a complaint for specific performance and breach 
of contract on March 14, 2018, against the Defendant Xi Mei Peng, averring that Ms. Peng breached the contract for the sale of 
property located at 544 Baywood Street, Pittsburgh, PA 15206. Ms. Peng was initially represented by counsel, who filed an Answer, 
New Matter and Counterclaim on April 25, 2018. Ms. Peng’s counsel withdrew his appearance on August 8, 2018, and she 
proceeded pro se until the filing of this appeal. The first day of the virtual non-jury trial took place on August 4, 2020. Ms. Peng is 
a Chinese American, and to assist her, I ordered that she be provided an interpreter for trial. Approximately a month after the 
August 4 hearing, my chambers received an email from Ms. Peng claiming that she had spent $216,000.00 in repairs to the 
property after the scheduled closing on September 22, 2017. My staff forwarded Ms. Peng’s email to the Listers’ counsel and 
instructed Ms. Peng that she could not communicate ex-parte with the court and that she was required to include opposing 
counsel on any communication with me or my staff and that she had already had her trial. 

After reviewing the evidence and exhibits of the August 4, 2020, hearing, I determined I needed additional testimony from the 
real estate agents regarding the contract. Furthermore, this was an equitable action in which the Listers were seeking specific 
performance and I also felt compelled to consider the late evidence on the repairs to the property by Ms. Peng that should have 
been submitted at the August 4th hearing. By order dated November 16, 2020, I scheduled a second day of trial to take place on 
December 9, 2020. The record is clear that I advised Ms. Peng numerous times to obtain counsel to assist her in this case, includ-
ing in the November 16 Order. After the December 9, 2020, hearing, I gave Ms. Peng thirty additional days to provide supplemental 
documentation and a legal brief to support her claim that she had expended $216,000.00 in repairs to the property and gave the 
Listers thirty days to respond. See Order of Court dated December 16, 2020. Ms. Peng failed to provide any additional documen-
tation or provide a legal brief and the Listers’ legal counsel filed their trial brief on February 16, 2021. 

Ultimately, I filed my Findings of Fact and Conclusions of Law along with a Non-Jury Verdict on May 14, 2021. I granted the 
Listers request for specific performance, ordering the sale of the property and found in favor of Ms. Peng on her equitable claim 
for additional repairs in the amount of $11,179.00. I further found in Ms. Peng’s favor on the Listers’ claim for consequential 
damage for the alleged rent paid to Ms. Peng after the failed closing. 

On May 27, 2021, attorney Daniel L. Stoner entered his appearance on behalf of Ms. Peng. The Listers praeciped to enter judge-
ment on the non-jury verdict on May 28, 2021. Ms. Peng filed Motions for a New Trial and Reconsideration on June 8, 2021, and 
the Listers responded by filing Motions to Strike Ms. Peng’s Motion for Reconsideration and New Trial on June 17, 2021. I sched-
uled argument on all of the parties’ post-trial motions for July 12 ,2021 and denied them on July 15, 2021. 

The Listers filed an appeal on August 6, 2021, and Ms. Peng filed her appeal on August 13, 2021. As both parties have appealed, 
I shall address each of their appeals separately in this opinion. I previously filed my Finding of Fact and Conclusions of Law that 
are incorporated into this opinion. My opinion will only address the parties’ alleged errors in their Pa. R.A.P. 1925(b) statements 
which may not have been addressed in my Finding of Facts and Conclusion of Law. 

1.  MS. PENG’S STATEMENT OF ERRORS COMPLAINED OF ON APPEAL 
Ms. Peng’s 1925 b) Concise Statement of Errors Complained on Appeal avers that I made three errors. First, she claims that I 

abused my discretion in ordering specific performance when other more equitable remedies were available, and the property 
being purchased was rental and no special circumstances existed that would justify specific performance. Second, she claims I 
errored in only awarding $11,179.00 when there were substantially more costs with improvements averred at trial. Finally, she 
claims I abused my discretion in not ordering a new trial to a pro se defendant with limited English in a virtual hearing who was 
unable to assert her case under the circumstance. I will address the first two errors together and the third error separately. 

a. Granting Specific Performance was appropriate as no adequate remedy of law existed to properly compensate the 
Listers for Ms. Peng’s failure to close on the sale of the property. 

Ms. Peng avers that specific performance was not required under the circumstances and there were other equitable remedies 
available since the property that is subject of this lawsuit was a rental property and no special circumstances existed requiring 
specific performance. I have found no cases in Pennsylvania, nor did Ms. Peng provide any, that exempts rental property from 
specific performance. In fact, our courts have held that any real estate is subject to specific performance. “Contracts for the sale 
of land have traditionally been accorded a special place in the law of specific performance. A specific tract of land has long been 
regarded as unique and impossible of duplication by the use of any amount of money”. Restatement (Second) of Contracts § 360 
(1981). As is obvious, specific performance for the sale of land is available because no two parcels of land are identical. An award 
of damages will not suffice to allow a plaintiff to acquire the same parcel of land anywhere else. Thus, in the context of realty agree-
ments breached by a seller, “we can assume that [a buyer] has no adequate remedy at law.” Oliver v. Ball, 2016 PA Super 45, 136 
A.3d 162, 167 (2016). 

Both parties agree that a valid contract existed for the sale of the property but aver that the other party was in breach. I found 
that both parties and their respective real estate agents made some mistakes, failed to comply with certain terms of the contract 
and miscommunicated with each other resulting in Ms. Peng not attending the closing on September 22, 2017. I was troubled by 
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the fact that the Listers never provided Ms. Peng or her agent with a notice of waiver of their mortgage contingency after they 
knew they could not obtain a mortgage for the property. The Listers’ and their agent’s failure to provide a timely mortgage 
waiver likely caused Ms. Peng to believe that the closing would not take place because they were unable to obtain a mortgage, and 
no one advised her that they had the necessary cash to proceed to closing. The only notice to Ms. Peng that the closing was 
proceeding as a cash transaction was provided by the settlement agent, who sent a one sentence email on the day of the closing to 
Ms. Peng’s real-estate agent confirming that she had received the necessary cash from the Listers to consummate the closing. 

Ultimately however, I found that Ms. Peng never exercised her right to terminate the contract prior to closing under the 
mortgage contingency clause and the contract was still in effect on September 22, 2017, when the Listers had the necessary cash 
to purchase the property. Ms. Peng admitted that she did not know she had the right to terminate the contract under the mort-
gage contingency clause until the night before the August 4, 2020, hearing, when she fully read the sales agreement for the first 
time. Ms. Peng’s agent believed that she did not have the right to terminate the contract prior to closing and therefore never 
advised her to take any steps to terminate due to the Listers failure to obtain a mortgage. Though I had reservations, I was 
constrained to follow our Superior Courts holding in Oliver v Ball, that requires the court to assume that a buyer has no adequate 
remedy at law in a breach of a real estate agreement by the seller and there are no other remedies at law or equity to 
compensate the Listers since every piece of real property is unique to itself. Ultimately, the Listers were ready to close and had 
the contracted for sales price in cash at the closing. 

Ms. Peng did raise an alleged inequity in granting specific performance. Specifically, she alleged that after the closing, she 
expended approximately $216,000.00 dollars on repairs and improvements to the property. Our Supreme Court has also held that 
“[i]nequity or hardship may be a valid defense in an action for specific performance, and such decree refused if in the exercise of 
a sound discretion it is determined that, under the facts, specific performance would be contrary to equity and justice” Barr v. 
Deiter, 190 Pa.Super. 454, 154 A.2d 290 (1959) and Merritz v. Circelli, 361 Pa. 239, 64 A.2d 796, 7 A.L.R.2d 1325 (194). Moreover, 
mere inadequacy of price, unless grossly disproportionate, will not defeat specific performance. Payne v. Clark, 409 Pa. 557, 561–
62, 187 A.2d 769, 771 (1963). 

Because of the alleged inequity raised post-hearing by Ms. Peng, I felt compelled to order an additional hearing to provide 
Ms. Peng another opportunity to present additional evidence and to hear more evidence regarding the preparation of the 
contract. At the December 9, 2020, hearing Ms. Peng provided some evidence in the form of receipts that she had expended 
$11,179.00 in improvements to the property. At the conclusion of the second hearing, I again gave Ms. Peng an additional thirty 
days to supplement her documentation on proof that she expended more than $11,179.00 on improvements to the property. Order 
of Court dated 12/16/2020. 

The record is clear that she failed to respond or provide any additional documentation. Consequently, Ms. Peng failed to prove 
that specific performance would cause her hardship as required by Payne. I did award her the $11,179.00 that she provided 
evidence of spending on repairs. I did not err in not finding that specific performance would result in an undue hardship, nor 
did I err in awarding Ms. Peng only $11,179.00, since she failed to prove that any additional monies were spent on improving 
the property. 

b. Ms. Peng was repeatedly encouraged to seek legal counsel and chose to proceed pro se. 

The third and last error complained of by Ms. Peng was that I abused my discretion in failing to grant a new trial to a limited 
English speaking pro se defendant in a virtual hearing who was unable to assert her defense under the circumstances. First and 
foremost, the record clearly shows that I recommended to Ms. Peng on more than one occasion that she should again retain coun-
sel as she had done upon initiation of the case. Prior to the start of the first hearing, I inquired why she was unrepresented and 
advised Ms. Peng that she had a right to obtain counsel and she could call the ACBA lawyer referral program. She responded that 
it was her choice to proceed pro se. (See 8/4/2020 TT p. 7). My law clerk also advised Ms. Peng that she should obtain counsel on 
September 1 and 2 , 2020 via email. (See TT 12/9/2020 pp 6-7). I again recommended that Ms. Peng retain counsel and made that 
recommendation part of my November 16, 2020 order that scheduled the additional hearing date on December 9, 2020. The record 
is clear that I did everything possible to encourage Ms. Peng to again obtain legal counsel. Ultimately it was her decision to 
proceed pro se after repeated recommendations that she again retain counsel and she should not be granted a new trial for 
that reason. 

Furthermore, I made accommodations at both hearings to ensure Ms. Peng understood the proceedings. I ordered a translator 
who was proficient in both Mandurian Chinese and English to assist and translate the proceedings for Ms. Peng. At the beginning 
of each hearing, I instructed the participants to talk slowly to ensure that the translator was able to translate all questions and 
testimony. During the hearing, I was responsive when the translator advised that the speaking party needed to slow down, or that 
they needed to repeat their question or answer to ensure that Ms. Peng understood what had just been said. I took every step and 
precaution to ensure Ms. Peng was able to understand both the testimony and questions being asked during the trial. Ms. Peng has 
a level of competency understanding English. Therefore, no error occurred due to Ms. Peng’s language deficit. 

I will concede that a virtual hearing in general can be more difficult for all participants. I would also agree that a virtual hear-
ing is far from perfect. But given the COVID-19 pandemic that we were and are still faced with, and the constraints placed on all 
aspects of society and business including the courts, I was required to conduct this trial by advanced communication technology 
for the safety and well-being for all participants. Therefore, the fact that the trial was conducted virtually independently is not 
grounds for a new trial. 

1. THE LISTERS CONCISE STATEMENT OF ERRORS COMPLAINED OF ON APPEAL. 

a. The Listers own conduct precludes them from an award of consequential damages. 
The Restatement (Second) of Contracts § 205 (1981) provides that “[e]very contract imposes upon each party a duty of good 

faith and fair dealing in its performance and its enforcement”. The courts have defined the duty of “good faith” as “[h]onesty in 
fact in the conduct or transaction concerned”, adopting the definition set forth in Section 1201 of the Uniform Commercial Code, 
as amended, 13 Pa.C.S. § 1201.Agrecycle, Inc. v. City of Pittsburgh, 783 A.2d 863, 867 (Pa. Commw. Ct. 2001). 

“A party who comes into a court of equity must come with clean hands. A court may deprive a party of equitable relief where, 
to the detriment of the other party, the party applying for such relief is guilty of bad conduct relating to the matter at issue. The 
court has “wide range” to “refuse to aid the unclean litigant”, but “in exercising this discretion, the equity court is free to refuse 
to apply the [unclean hands] doctrine if consideration of the record as a whole convinces the court that [its] application ... will 
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cause an inequitable result”. Matenkoski v. Greer, 2019 PA Super 200, 213 A.3d 1018, 1028 (2019). As a court of equity, the Listers 
should not benefit from receiving consequential damages for a breach of contract that they could have prevented if they or their 
agent had proceeded in good faith and acted fairly by providing notice to Ms. Peng or her agent that they intended to proceed with 
a cash sale when they knew there was no other option. 

As a matter of equity, I found it concerning that the notice of the mortgage commitment waiver was not communicated to the 
Ms. Peng or her agent by the Listers’ agent or the Listers prior to the closing. I found that the Listers knew probably earlier but 
no later than September 19, 2017, three days before the closing, that Ms. Peng had refused to make the repairs required by their 
mortgage lender, nor would she agree to extend the closing date again. The Listers clearly knew they would not have time to make 
the repairs themselves prior to closing and therefore would not be able to timely obtain a mortgage to finance their purchase. 
I found that neither the Listers, nor their agent, provided written notice of their waiver of the mortgage contingency and more 
significantly, did not bother to advise Ms. Peng or her agent that they had sufficient funds to purchase the property with cash. 
The first and only notice that the Listers had waived the mortgage contingency and would proceed with a cash purchase occurred 
when the closing agent Susan Brody sent a one sentence email at 2:06 p.m. on the date of closing, September 22, 2017, to Ms. Peng’s 
agent advising that the Listers had wired cash sufficient for the purchase. I also find that on September 19, 2017, after the Listers 
learned that Ms. Peng refused to make any required repairs, the Listers failed to comply with paragraph 8(H)(2) of the contract 
which required them to notify Ms. Peng that they would make the repairs at their cost prior to closing, terminate the agreement 
or accept the property as is at the closing which would have required a cash purchase since their mortgage was contingent on 
making the repairs. The Listers knew they were proceeding with an all-cash sale and their failure to advise Ms. Peng or her agent 
prior to the closing date likely caused Ms. Peng’s misconception that the closing was not going to take place and the contract would 
expire. They did not act in good faith and fair dealing by not disclosing their intent sooner and thus should not be entitled to the 
consequential damages they are seeking. To permit the Listers all the rent payment after their failure to disclose would be uncon-
scionable. I did not commit an error by denying the Listers’ claim for consequential damages in view of these facts. As the Listers 
were not entitled to consequential damages Ms. Peng was not required to provide an accounting of rent. 

CONCLUSION 
In conclusion I did not commit any errors or abuse my discretion in ordering specific performance for Ms. Peng to sale the 

property 544 Baywood Street to the Listers or for awarding Ms. Peng only $11,179.00 for repairs made to the property or the denial 
of the Listers claim for consequential damages and my May 14, 2021, Non-Jury Verdict should stand. 

BY THE COURT: 
/s/McVay, J. 

Date: September 30, 2021 

 
 
 
 
 

Todd Elliott Koger, Pro Se Plaintiff v. 
Perfect Smiles Dental, Dr. Akuvi Kolutse, Dr. Peng Chang (Non Citizen) 

and Dental Assistant (Karen) and Dr. Alvaro Lazo 
Dental Malpractice—Certificate of Merit—Expert Testimony—Summary Judgment 

In dental malpractice case, pro se Plaintiff filed certificate of merit from his treating dentist which was found to lack basic 
indications of reliability, validity and truthfulness.  The treating dentist testified that he didn’t author the report, did not review 
the Plaintiff’s medical records prior to signing the certificate of merit and was not making any findings of whether the Defendant 
doctors did anything wrong.  Therefore, certificate did not satisfy requirements of Pa.R.C.P 1043 et seq., and was stricken.  
Without expert testimony Plaintiff could not provide any evidence of breach of standard of care, therefore, summary judgment 
was proper. 

No. GD 18-13434. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
McVay, J.—October 4, 2021. 

OPINION 
The Plaintiff, Todd Elliot Koger, filed a notice of appeal on August 23, 2021, related to my orders granting the Defendants’ 

Motion to Strike the Certificate of Merit, granting the Motions for Summary Judgment, and dismissal of this action with prejudice. 
The case has a long history and Mr. Koger’s appeal should be dismissed as I committed no error in granting the Defendants’ 
Motions. 

PROCEDURAL HISTORY 
A review of the docket reveals a long, tortured history after the case was specially assigned to me on January 14, 2020. Mr. 

Koger initiated this action against the Defendants on October 19, 2018. I initially sustained the Defendants’ preliminary objections 
on May 3, 2019, allowing Mr. Koger leave to amend his pro se complaint. Mr. Koger filed his First Amended complaint on May 13, 
2019, and the Defendants’ filed Preliminary Objections on May 31, 2019. Argument was heard before Judge Michael A. Della 
Vecchia, who sustained those Preliminary Objections on July 15, 2019, and ordered Mr. Koger to file a one count complaint in 
negligence. Mr. Koger filed his Second Amended Complaint on July 15, 2019. However, he did not limit that complaint to a one 
count complaint in negligence but instead included four counts, sounding in negligence, fraud, lack of informed consent, and 
battery. The Defendants filed Preliminary Objections to Mr. Koger’s Second Amended Complaint, which were argued and ruled 
on by Judge Arnold Klein on September 17, 2019. Those Preliminary Objections were overruled generally and without further 
conclusions of law. 

Important to this appeal are the circumstances surrounding the filing of a Judgment of Non-Pros for failure to file a 
Certificate of Merit. The Defendants’ filed a Notice of Intent To Enter a Judgment of Non-Pros on October 9, 2019, and 
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October 14, 2019. Ultimately, Judgments were entered on December 9, 2019, and December 12, 2019. Mr. Koger filed a 
Motion to Strike the Judgment of Non-Pros on February 10, 2020, and argument was scheduled for February 26, 2020. On 
February 26, 2020, I ordered Mr. Koger to file and serve on the Court and the Defendants a Certificate of Merit within thirty 
days. Of significance, Mr. Koger had indicated and I noted in this order, that he could receive a letter from his current dentist 
by the end of the day. 

Mr. Koger filed a Certificate of Merit on March 24, 2020. The Defendants filed Motions to Strike the Certificate of Merit on July 
20, 2020, and July 28, 2020, which I denied on July 31, 2020, finding that the Certificate of Merit was sufficient to proceed with 
discovery. Mr. Koger then began his practice of mass emailing multiple motions but failing to file those motions with the 
Department of Court Records. These motions and emails contained baseless accusations against Defense Counsel and myself, 
which necessitated a number of Motions for Sanctions filed by the Defendants. 

Considering Mr. Koger’s motions, and his continued mistaken belief that this was a fraud and battery case, I entered an Order 
on March 1, 2021, ordering the parties to seek clarification from Judge Klein based on his Order generally overruling the 
Defendants’ Preliminary Objections to the Second Amended Complaint. My reasoning was that Judge Della Vecchia ordered Mr. 
Koger to file a one count complaint in negligence, and not a complaint in fraud or battery, while Mr. Koger continued to argue to 
the contrary. It was always my belief that this was a medical negligence case because I ordered Mr. Koger to file a Certificate of 
Merit consistent with Pa. R.C.P. 1432. Judge Klein entered a clarification order on March 25, 2021, stating that his September 17, 
2019 order “was not intended to overrule or supersede Judge Della Vecchia’s Order”. Judge Klein further stated he intended to 
“deny each of Defendants’ request that Plaintiff’s Second Amended Complaint be dismissed with prejudice”, and “allow Plaintiff 
to proceed with his allegations of negligence only”. 

The validity of Mr. Koger’s proposed certificate of merit again came into question when the Defendants’ filed a Motion for 
Leave to Take Depositions of the Plaintiff’s Expert on December 15, 2020. After argument, I granted the motion on March 22, 2021. 
I limited the discovery to only the issues discussed in the Defendant’s motion but NOT the substance of the expert’s opinion. 
Ultimately, the deposition of Mr. Koger’s expert Dr. Carey Goldstein occurred on April l9, 2021. 

The Defendants filed Motions to Strike the Certificate of Merit and Motions for Summary Judgment subsequent to Dr. 
Goldstein’s deposition. I held a hearing on June 29, 2021, where the Motions to Strike and Motions for Summary Judgment were 
argued. I granted the Motions to Strike and the Motions for Summary Judgment on July 12, 2021, based on Dr. Goldstein’s 
testimony at his deposition. Mr. Koger filed an appeal on August 23, 2021, and this opinion follows. 

DISCUSSION 

1. Mr. Koger’s “Certificate of Merit” should be stricken. 
Since February 24, 2020, this case has been a professional medical negligence case. Mr. Koger has mistakenly continued to 

believe that this is merely an ordinary negligence matter, or even a fraud and battery case. It simply is not. Because this is a 
professional medical negligence case, Pa. R.C.P. 1042 controls. At the outset, I do not find that Mr. Koger committed any fraud 
in submitting this document as a Certificate of Merit. I believe the document was filed by an inexperienced, pro se Plaintiff who 
believed he was submitting what was required and not doing so to defraud the Court. 

The Pennsylvania Supreme Court has defined medical malpractice “as the unwarranted departure from generally accept-
ed standards of medical practice resulting in injury to a patient, including all liability-producing conduct arising from the ren-
dition of professional medical services”. Toogood v. Owen J. Rogal, D.D.S., P.C., 824 A.2d 1140, 1145 (Pa. 2003). “[W]here a 
complaint is predicated upon facts constituting medical treatment, that is, when it involves diagnosis, care and treatment by 
licensed professionals the action must be characterized as a professional negligence action”. Yee v. Roberts, 878 A.2d 906, 912 
(2005). 

Rule 1042.3 requires that a Plaintiff certify, within 60 days of the filing of the complaint, that an appropriately licensed profes-
sional has provided a written report to support the plaintiff’s claims of substandard conduct and causation. See also Pa.R.C.P. 
1042.3(e) (“If a certificate of merit is not signed by an attorney, the party signing the certificate of merit shall, in addition to the 
other requirements of this rule, attach to the certificate of merit the written statement from an appropriate licensed professional 
as required by subdivisions (a)(1) and (2)”. It is clear from the face of the rule that the underlying purpose of the Certificate of 
Merit requirement is to prevent the filing of baseless medical professional liability claims. Warren v. Folk, 886 A.2d 305, 307 (Pa. 
Super. 2005). 

Based on the deposition testimony of Dr. Goldstein, it is clear that the Certificate of Merit submitted by Mr. Koger should be 
stricken because it lacks the basic indications of reliability, validity, and truthfulness. Dr. Goldstein testified that he did not author 
the report.1 He testified that he did not review any of Mr. Koger’s medical records prior to signing the certificate of merit. He even 
admitted that he didn’t fully read the report until a few days before his deposition. He testified that in signing the report, he was 
not making any findings of whether or not the Defendants did anything wrong. Lastly, Dr. Goldstein testified that he was merely 
attempting to help Mr. Koger when he signed the report, despite not wanting to do so. The document that Mr. Koger submitted as 
a certificate of merit, simply does not satisfy the requirements of Pa. R.C.P. 1043 et. seq. 

Additionally, as evidenced by the report of Dr. Shulman in a wholly unrelated matter, large portions of the “report” signed by 
Dr. Goldstein were lifted directly from Dr. Shulman’s report. This further brings into question any reliability or truthfulness of the 
“report” signed by Dr. Goldstein. 

2. Summary Judgment dismissing Mr. Koger’s claims is appropriate as he lacks the requisite expert testimony to support 
his claim. 

Summary judgment is meant to eliminate the waste of time and resources of both litigants and the courts in cases where a trial 
would simply be a useless formality. Idles v. Balmer 567 A.2d 691, 692 (Pa. Super. 1989). Thus, a “motion for summary judgment 
may properly be granted if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment 
as a matter of law”. Pa.R.C.P. 1035(b). 

Pennsylvania law holds that in the absence of required expert testimony, an entry of summary judgment is appropriate on a 
medical malpractice claim. Brophy v. Brizuela, 517 A.2d 1293, 1296 (Pa. Super. 1986). It is well established that in order to bring 
a prima facie claim of medical malpractice, a plaintiff must demonstrate: 1) the medical provider owed a duty to him; 2) the med-
ical provider breached that duty; 3) the breach was the proximate cause of, or substantial factor in, bringing about the harm that 
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he suffered; and 4) the damages suffered were the direct result of the harm. Osborne v. Lewis, 59 A.3d 1109, 1114-1115 (Pa. Super. 
2012). Plaintiffs are required to present expert testimony to establish the applicable standard of care, the deviation from that 
standard, causation, and the extent of the injury. Toogood 824 A.2d at 1145. 

Expert testimony in medical malpractice cases is essential because of the complicated nature of medical practice. See Brophy, 
517 A.2d at 1296 (Pa. Super. 1986) (after precluding plaintiff from introducing expert testimony, the court properly entered 
summary judgment as, without an expert, there was no case to submit to the jury). 

The failure to produce expert support is fatal to a plaintiff’s cause of action due to the absence of any meaningful case for a 
breach in the standard of care or a causation. See Strain v. Ferroni, 592 A.2d 698, 703 (Pa. Super. 1991) (plaintiffs’ expert did not 
suggest that defendant physician deviated from the "requisite standard of care" and therefore the Court granted defendants 
summary judgment motion in the medical malpractice case); Light v. Fessler, GD- 1992-23520 (Pa. Com. Pl. Montgomery Feb. 15, 
1996) (without an expert in a medical malpractice case, plaintiff could not survive summary judgment), affirmed 686 A.2d 1370 
(Pa. Super. 1996); Miller v. Sacred Heart Hosp., 753 A.2d 829, 834 (Pa. Super. 2000) (summary judgment was proper where 
plaintiff failed to produce an expert report to substantiate the elements of her claim and establish a prima facie case of 
medical negligence). 

Because of the lack of an expert report to support Mr. Koger’s claims against the Defendants, and my finding that he was 
required to file a Certificate of Merit and has now failed to do so, granting of Summary Judgment is appropriate. The lack of an 
expert is fatal to Mr. Koger’s action as he is unable to show both a breach of a duty owed to him by the Defendants, or that any 
purported breach caused Mr. Koger’s injuries. Mr. Koger cannot carry his burden, and thus no genuine issue of material fact exists 
to go to a jury. 

CONCLUSION 
In sum, the Certificate of Merit submitted by Mr. Koger lacks the reliability, validity, and truthfulness and thus should be 

stricken. This “report” was merely signed by Dr. Goldstein in an attempt to help Mr. Koger, who Dr. Goldstein testified was 
“helpless”. Because Dr. Goldstein testified that he did not author the report, did not review any of Mr. Koger’s medical records, 
and in fact made no findings as to any wrongdoing by the Defendants, the Certificate of Merit should be stricken. Furthermore, 
as Mr. Koger now has no expert, nor a certificate of merit pursuant to Pa. R.C.P. 1042, there is no genuine issue of material fact 
to go to the jury and granting Summary Judgment is proper. 

BY THE COURT: 
/s/McVay, J. 

Date: October 4, 2021. 
1 I make no findings as to who authored the report as no evidence was presented. 
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Marshall Jarrett, Jr. Administrator for the Estate of Marshall Jarrett, Sr. v. 
American Honda Motor, Co., Inc., et al. 

Asbestos—Subject Matter Jurisdiction—Workers Compensation—Occupational Disease Act—Motion to Dismiss 

On Motion to Dismiss for lack of subject matter jurisdiction, Trial Court determined that the Occupational Disease Act (“ODA”) 
applies to occupational diseases contracted prior to the effective dates of the Workers’ Compensation Act (“WCA”). 
As Plaintiff-Decedent’s asbestos exposure continued after the effective date of the WCA, and meets the definition of an 
“occupational diseases” under the WCA, the exclusivity provision of the WCA does not apply.  The ODA was not intended to 
apply to employees who contract mesothelioma as a result of occupational asbestos exposure.  The choice of which act to 
claim benefits under (the WCA or ODA) rests with the claimant. 

No. GD 21-000503. In the Court of Common Pleas of Allegheny County, Pennsylvania, Civil Division. 
Hertzberg, J.—October 21, 2021. 

OPINION 
This Opinion supports my May 28, 2021 Order of Court, which denied Defendant Weld Tooling Corporation’s (“Defendant”) 

motion to dismiss for lack of subject matter jurisdiction.  Defendant filed a Petition for Permission to Appeal to the Commonwealth 
Court of Pennsylvania.  The Commonwealth Court granted the petition and ruled that it would consider the issue of whether I 
abused my discretion by failing to stay or dismiss the proceedings based on Tooey v. AK Steel Corporation, 81 A.3d 851 (Pa. 2013), 
where Marshall Jarrett, Sr. died of mesothelioma, but Plaintiff failed to “provide the workers’ compensation authorities an 
opportunity to determine whether the plaintiff’s claims are within the exclusive remedies of the Occupational Disease Act.” 
(Commonwealth Court September 22, 2021 Order of Court). 

Plaintiff decedent, Marshall Jarrett Sr., was exposed to asbestos from 1960-1980.  This time period included his employment 
with Defendant from 1960-1964.  Plaintiff decedent was diagnosed with mesothelioma in September of 2020 and died from 
mesothelioma in October of 2020.  Plaintiff Marshall Jarrett, Jr. filed his complaint in January of 2021.  On May 10, 2021 Defendant 
filed a Motion to dismiss for lack of subject matter jurisdiction arguing that this court lacks jurisdiction because Plaintiff must 
exhaust his administrative remedies under the Occupational Disease Act (“ODA,” 77 P.S. §1201, et seq) and his claim must be 
resolved before the Workers Compensation Board.  I denied Defendant’s motion and this appeal followed. 

The Workers Compensation Act (“WCA,” Title 77 of Pennsylvania Statutes) is “remedial in nature and intended to benefit the 
worker, and therefore, the Act must be liberally construed to effectuate its humanitarian objectives.”  Tooey v. AK Steel 
Corporation, 623 Pa. 60, 75, 81 A.3d 851, 860 (Pa.2013), citing Giant Eagle v. W.C.A.B. (Givner), 39 A.3d 287, 290.  The WCA is 
intended to be the sole remedy against an employer when an employee sustains a work-related injury.  77 P.S. §481.  However, for 
“occupational disease” the WCA is limited in application to injuries that occur within 300 weeks of the last date of employment in 
an occupation that caused exposure to the hazards of such disease.  77 P.S. §411(2).  When defining “occupational diseases” the 
WCA lists “asbestosis and cancer” as the diseases to which the WCA applies from exposure to asbestos.  77 P.S. §21.1(l).  When a 
claim falls outside the WCA, a claimant may pursue a claim at common law against its former employer. 

In the Tooey case, supra the Supreme Court of Pennsylvania addresses whether this 300-week time limit applies to claimants 
with mesothelioma, a disease caused from asbestos exposure with a latency period of about 30-50 years.  Tooey at 863.  In Tooey, 
the court held that restricting claimants with mesothelioma to the 300-week time window to recover under the WCA, while also 
enforcing the exclusivity provision of the WCA would effectively lock claimants with mesothelioma out of recovery, thus defying 
the intent of the WCA.  Therefore, in Tooey, the Supreme Court of Pennsylvania held that the exclusivity provision of the WCA 
does not apply to claimants with mesothelioma, and they may pursue a common law action against their former employer.  
Granting Defendant’s Motion to dismiss for lack of subject matter jurisdiction would contradict the intent of Tooey, which is to 
allow for employees who suffer a long latent disease to pursue a civil claim against an employer.  Defendant argues that the Tooey 
case only applies to claims brought under the WCA and that the case at bar is really an ODA claim.  However, the very definition 
of occupational disease provides that the WCA “shall” apply to “…exposure to the hazard of occupational disease after June 30, 
1973,” 77 P.S. 411(2). Defendant emphasizes in their argument that the WCA and ODA are separate Acts and thus argues that the 
WCA analysis contemplated in Tooey does not apply to Plaintiff’s claim.  Neither Plaintiff nor this court disputes that the WCA and 
ODA are separate acts; however, the ODA is an old act that was left in place by the legislature to leave in place remedies for those 
who do not qualify for relief under the WCA.  This intention is borne out by caselaw: “obviously one of the main reasons for not 
repealing [the ODA] was to make it clear that the [ODA] was to remain in force with respect to occupational diseases contracted 
prior to the effective date of the 1972 disease provisions [of the WCA].  It is worth noting that the diseases covered by the [ODA] 
are essentially similar to those provided for in Section 108 of the [WCA].”  Pawlosky v. W.C.A.B., 525 A.2d 1204, 1210, n. 9 (Pa. 
1987).    “That [77 P.S. 411(2)] section requires that the disability must arise in whole or in part from exposure to the hazard of an 
occupational diseases occurring after June 30, 1973.”  Industrial Services Contracting, Inc. v.Wilson, 28 Pa.Cmwlth 83, 88 (1977).  
Here, Plaintiff’s exposure to asbestos continued through 1980 and thus he meets the definition of “occupational disease” under 
77 P.S. 411(2) in the WCA and Tooey is controlling caselaw. Therefore, I committed no error by denying Defendant’s Motion to 
dismiss. 

Chapter 9 of the WCA contains the Occupational Diseases Act (“ODA”), which provides for specific relief for “silicosis, or 
anthraco-silicosis, coal worker’s pneumoconiosis, and asbestosis,” as well as “all other occupational diseases,” when an employee 
contracts one of these diseases in an occupation with exposure to asbestos, among other substances.  Under the ODA employees 
who contract these diseases “within four years after the last date of employment” in the occupation or industry that caused 
exposure to the occupational disease can receive a maximum compensation of $12,750 plus $75 per month. 77 P.S. 1401(2).  The 
“savings clause” of the ODA provides relief for claimants whose claims fall outside of the four-year time limitation.  However, 
the savings clause of the ODA is very specific about who can recover outside of the four-year time limitation and only employees 
who contract “silicosis, anthraco-silicosis, coal worker’s pneumoconiosis, and asbestosis” after the time limits imposed can receive 
compensation in the amount of $75 per month.  It is clear based on the language of the ODA, which requires diseases to occur within 
four years of last employment, and the savings clause of the ODA, which lists specific asbestos related diseases, but fails to list 
mesothelioma, that the savings clause of the ODA was not intended to apply to employees who contract mesothelioma as a result 
of occupational asbestos exposure.  Further, given that the intent of the WCA is “to provide recompense commensurate with the 
damage…as a fair exchange for relinquishing every other right of action against the employer” a payment of $75 per month as 
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compensation for death caused by mesothelioma is a woefully inadequate remedy which flies in the face of the intent of the WCA.  
Tooey at 857.  If somehow the ODA could apply to Plaintiff’s claim, he has not brought his claim under that Act, which is his choice, 
not something that can be imposed on him by a former employer.  “Pennsylvania victims of occupational diseases may claim 
benefits under either the [WCA], the [ODA], or both in the alternative, but in all events the choice lies with the claimant.”  
Industrial at 90.  Therefore, it is clear that the ODA does not apply to employees who contract mesothelioma, and they do not need 
to pursue a claim before the Workers Compensation Board before pursuing a civil claim and I did not err by denying Defendant’s 
Motion to dismiss for lack of subject matter jurisdiction. 

BY THE COURT: 
/s/Hertzberg, J. 

 
 
 
 

In Re: Trust Under Agreement of Pauline O. Walker 
Dated July 17, 2001, As Amended June 9, 2014 

Funded Revocable Trust Agreement 
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For Objectants: Katherine W. Bantleon and Elizabeth W. Mecke: Vickie Kuftic Horne, Esq. and Nicole Daller, Esq. 
For Trustee Smithfield Trust Company: Samuel W. Braver, Esq. and Deborah A. Little, Esq. 

Headnotes 
No breach of trust – Trustee’s purchase of limited partnership interests for revocable trust did not constitute a breach of trust 
where Settlor received materials regarding the investments, attended at least one meeting during which risk and benefits were 
reviewed, and corresponded with Trustee expressing that she had reviewed the information and desired to make the investments. 

Prudent Investor Rule – Rule does not preclude any type of investment, including one that has risk or speculation. 

Consolidated Portfolio Standard – An investment that might appear unsuitable standing alone may be prudent in the context of 
other trust and non-trust assets.  20 Pa. C.S. §7213. 

Informed consent – Record did not support lack of informed authorization of investments where Settlor’s life circumstances were 
comfortable and her economic needs were satisfied; that her assets may have eventually been reduced to an uncomfortable level 
had she lived longer was speculation and an insufficient basis to find lack of consent. 

Informed consent – Where expert credibly testified that Trustee’s communications with Settlor exceeded expectations in terms 
of manner, frequency and detail, lack of capacity was not asserted, and potential investments were presented to and discussed 
with Settlor, who could make inquiry at any time, burden of residual beneficiaries to demonstrate lack of authorization 
of investments was not met and record established fact of consent from an informed client. 

Revocable Trusts – With a revocable trust, Trustee’s sole duty and loyalty is to Settlor, not residual beneficiaries. 

Self-Dealing – Where advisor had divested himself of any equity interest in stock of trust company, record failed to support 
objection that consent had been vitiated by self-dealing. 

Dead Man’s Act – Act did not apply in proceedings on objectons to Trustee’s Account where case did not impact Estate. 

Case affirmed on other grounds (lack of standing) at 2019 Pa. Super. 120. 

No. 4034 of 2016. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
McCarthy, J.—April 20, 2017. 

OPINION 
At issue in this matter is a funded revocable trust agreement first entered into between Pauline O. Walker and Smithfield Trust 

Company on July 17, 2001. During her lifetime, Ms. Walker retained the right to modify or revoke the trust or to withdraw any or 
all of the funds in trust at any time. As originally crafted, the trust agreement provided that, upon the death of Ms. Walker, any 
accrued or undistributed income would pass to Ms. Walker's probate estate. By an amendment made to the trust agreement on June 
9, 2014, however, Ms. Walker directed that, upon her death, the corpus of the trust would pass directly to her daughters, Katherine 
and Elizabeth: 

Upon the death of the Donor, any accrued or undistributed trust income shall be distributed to the Donor's probate estate. 
The balance of the trust estate shall be distributed in equal shares to the Donor's daughters, Katherine W. Bantleon and 
Elizabeth W. Mecke. 

That amended version of the trust agreement remained unaltered and in effect until the time of Ms. Walker's death. Ms. Walker 
retained the right to modify or revoke the trust or to withdraw any or all of the funds in trust at any time. It appears that Ms. Walker 
never exercised such rights subsequent to the June 2014 amendment. Nor did anyone purporting to act on Ms. Walker's behalf 
exercise such rights during Ms. Walker's lifetime. 

The Last Will and Testament of Ms. Walker, which was first executed on dated April 6, 2006, made no reference to the trust 
agreement. Ms. Walker executed a codicil to that will on April 17, 2008, pursuant to which her daughters, Katherine W. Bantleon 
and Elizabeth W. Mecke, were named as income beneficiaries of the estate. Ms. Bantleon was named as executrix of the estate. 

Ms. Walker passed away on March 30, 2015. Thereafter, the trust was filed with the Orphans' Court. A first and final account 
of that trust was filed on August 5, 2016 and the account proceeded to audit on September 19, 2016. At audit, Katherine and 
Elizabeth, each as a "beneficiary of the Walker Estate" and as "income beneficiaries of the Estate of Pauline O. Walker"1, filed 
"Objections to the First and Final Account". Those exceptions asserted, among other things, that the purchases of limited partner-
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ship interests in speculative securities had been inappropriate for Ms. Walker, that Ms. Walker had not been provided with 
adequate information regarding the investments made on her behalf, and that Smithfield Trust had neither adhered to standards 
of prudent investment nor made required disclosures to Ms. Walker regarding the limited partnership investments. Ms. Bantleon, 
as Executrix of the Estate of Pauline O. Walker, Deceased, did not separately file any exceptions on behalf of the estate or 
indicate that the exceptions had been filed in her capacity as executrix of that estate. 

Smithfield Trust responded by filing preliminary objections to the exceptions that had been filed to the account. Among other 
things, Smithfield objected that Katherine and Elizabeth, as individual heirs of the Estate of Pauline Walker, lacked standing to 
challenge the account filed has to the Revocable Trust. Smithfield maintained that any cause of action that occurred during the 
lifetime of Ms. Walker was available solely to Ms. Walker as the donor of the trust and, arguably, to Ms. Walker's estate, which is 
now closed. Smithfield contended additionally that, even if the objections were deemed to have been filed by Katherine and 
Elizabeth in their capacity as beneficiaries of the Pauline Walker Trust, the two daughters nonetheless lacked standing. The 
preliminary objections were overruled by Judge O'Toole. An answer and new matter2 followed from Smithfield Trust. 

Smithfield continued to assert that the Objectants lacked standing. In making that assertion, Smithfield relied upon 20 Pa. C.S. 
§7753(a), which states: 

a) Power of settlor: Regardless of the legal capacity of the settlor, the rights of the beneficiaries are subject to the 
control of, and the duties of the trustee are owed exclusively to, the settlor while a trust is revocable 

The commentary to 20 Pa. C.S. §7753(a) states: 

Following the death or incapacity of the settlor, the beneficiaries would have a right to maintain an action against a 
trustee for breach of trust. However, with respect to actions occurring prior to the settlor's death or incapacity, an action 
by the beneficiaries could be barred by the settlor's consent or by other events such as approval of the action by a 
successor trustee. 

Objectants contend that they have standing to bring complaints regarding the current administration of the trust. Objectants 
additionally argue that the intended trust may be enforced by the beneficiaries if the investments were not fair and reasonable to 
begin with and that the Objectants, therefore, may reach back to address the conduct of Smithfield Trust during the lifetime of the 
settlor. In support of their contention, Objectants cited ReLlick-Smith v. Rellick, 2016 PA Super 184, 147 A.3d 897 (Pa. Super., 
2016) as well as a non-precedential decision, Brychczynski v. Robbins, 2016 WL 783611 (Pa. Super., 2016). 

In Rellick-Smith, the individual defendants, under the ostensible authority of a power of attorney and without the consent of 
the owner, altered beneficiary designations on certificates of deposit, excluding a named beneficiary. The effect was that the 
defendants alone would receive the certificate of deposit balances upon the owner's death. Drawing upon the analysis in Scott, 
Trusts ( 4th Ed. 1987) §58, which stated that in instances in which an agent, without a depositor's consent, improperly withdraws 
money from an account before the death of the depositor, an intended beneficiary may maintain an action against the individual 
after the death of the depositor for the money so withdrawn, the Superior Court found that the intended beneficiary had standing 
to pursue an action against the agents who had withdrawn the funds during the decedent's lifetime. The Superior Court reasoned 
that the intended beneficiary had possessed a sufficient interest during the life of the depositor to entitle her to recover the money 
after the death of the depositor where the trust was not revoked by the depositor. 

In Brychczynski, a nonprecedential decision, a residual beneficiary of an inter vivos revocable trust challenged substantial gifts 
that had been made from that trust shortly before the settlor's death. The beneficiary complained that the defendants, by means 
of fraud, undue influence and misrepresentation, had taken advantage of the settlor's alleged ill health and diminished mental 
capacity, and induced the settlor to make these gifts. Among the defendants was settlor' s counsel, Barrett , who had served as such 
from the time of the creation of the trust until the settlor' s passing. Our Superior Court determined that, as a beneficiary of the 
trust, Brychczynski had standing to pursue undue influence and conversion claims. In so holding, however, the court cautioned: 

Going forward in this litigation, Brychczynski has to defeat the provision in the trust that allows the Decedent to with-
draw assets placed in the Trust. 

Brychczynski v. Robbins, 2016 WL 783611, at FN 6 

In the case at hand, the Objectants asserted that, in 2001, when Ms. Walker was sixty-six years old, she possessed a portfolio 
totaling approximately 4.1 million dollars, comprised of diversified equities and investment grade tax-free bonds. Smithfield then 
acquired the portfolio as trustee and, in the subsequent 14 years terminating with Ms. Walker's death, liquidated approximately 
1.8 million dollars, converting the same to the illiquid limited partnership investments. The 2001 portfolio had had no limited part-
nership investments. In marked contrast, forty percent of the date of death portfolio was comprised of such investments. Smithfield 
had described its approach as a "high risk/high reward" investment strategy. 

In advance of trial, Smithfield argued that, assuming there is any cognizable cause of action at all, it was available only to the 
estate and not to these individual Objectants who would have standing only as to the matters regarding Smithfield's stewardship 
of the trust subsequent to Ms. Walker's passing. Objectants insisted, however, that, particularly in light of Ms. Walker having 
been diminished by chronic obstructive pulmonary disease ("COPD"), they had standing to pursue "there was mismanagement, 
mishandling and fraud upon the account that occurred [and] impacts the beneficiaries". 

The contentiousness regarding the Objectants' standing results in part from the fact the Objections filed in this matter names 
neither the Estate of Pauline O. Walker, Deceased, nor either Objectant in her capacity as a remainder beneficiary of that trust as 
the objecting party, That pleading, instead, identifies the Objectants as beneficiaries of the Walker Estate and as income benefici-
aries of the Estate of Pauline O. Walker. Given the analyses in Brychczynski and Rellick-Smith,  however, it was determined that 
both Objectants possessed a sufficient interest in the trust to go forward with a claim that Smithfield had acted without Ms. 
Walker's consent and to the detriment of the trust. 

The evidence at trial established that, during her lifetime, Ms. Walker regularly provided gifts of tuition payments and other 
assistance to family members. The evidence at trial established, as well, that Ms. Walker never lacked for funds to maintain her 
standard of living or pursue her interests during the time of Smithfield' stewardship of the revocable trust. Ms. Walker had func-
tioned for some time as a self-employed real estate agent and had maintained records of her business activities and expenses for 
tax reporting purposes. She additionally maintained records for purposes of deductions available for the qualified tuition program 
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assistance provided to her grandchildren. Moreover, as to particular investments cited by the Objectants in this case as unsuitable 
for Ms. Walker, the record demonstrates that Ms. Walker had received materials regarding the investments in question, had 
attended at least one open meeting during which the risk and benefits of an investment were reviewed, and she had corresponded 
with the trustee as to her various investments, expressing that she had reviewed the informational materials and that desired to 
make the investments. Smithfield's expert witness observed that: 

As I indicated in my report, I found the correspondence overall and the level of communication with Ms. Walker really 
exemplary for a trust company. I haven't seen that in any of my experiences, monthly letters to a settlor, reports on the 
market, and, in particular, very candid disclosure of what is going on with these limited partnerships. 

pp. 677-678 

That expert testified, credibly and convincingly, that the communications between Smithfield and Ms. Walker exceeded the 
level of communication expected of trustees in manner, frequency and detail; that Smithfield had adhered to the wishes of Ms. 
Walker consistent with the provisions of the Pennsylvania Uniform Trust Act; and that the fees associated with the investments in 
question were reasonable. 20 Pa.C.S.A. §7203 (a) sets forth the general rule that "a fiduciary shall invest property held in a trust 
as a prudent investor would, by considering the purposes, terms and other circumstances of the trust and by pursuing an overall 
investment strategy reasonably suited to the trust". That general rule does not wholly preclude speculative investment as an aspect 
of an overall investment strategy. 

Objectors have not asserted that Ms. Walker lacked competency. Nor is there any indication from the record that Ms. Walker 
would have been susceptible to undue influence. Proof of undue influence need not amount to a demonstration of incapacity but 
does require, among other things, evidence of a weakened intellect. There is no bright-line test by which weakened intellect can 
be identified to a legal certainty, but Pennsylvania courts have recognized that it may be indicated by persistent confusion, 
forgetfulness and disorientation. See, In re Estate of Clark, 461 Pa. 52, 334 A.2d 628, 634 (1975); In re Estate of Fritts, 906 A.2d 
601,607 (Pa. Super. 2006). None of those indicators are apparent as to Ms. Walker in this case. 

Objectants have not asserted that Ms. Walker lacked competency and the record provides no indication that Ms. Walker lacked 
the intelligence or the sophistication to cogently elect to undertake a high risk-high reward investment. The record provides little 
evidence either that Ms. Walker's capacity to comprehend and consent to proposals or that Ms. Walker's ability to initiate action 
regarding her investments had at any point become materially impaired by COPD5 or was limited in any regard. 

The circumstances in this case are not similar to those addressed, for example, in Scheidmante6 wherein the portfolio, having 
never consulted with the life tenant and having never met the grantor, unilaterally altered the investment goal of a trust which had 
been benefitting a debilitated nursing home resident. The portfolio manager changed the stated goal of the investments from "safe-
ty and income" to a "balanced income objective" and lengthened the horizon of the trust. That unauthorized alteration enabled a 
more substantial concentration of trust assets in stocks rather than the fixed income and cash components that had been in place. 
In contrast, the case at hand presents a scenario in which the controlling "Funded Revocable Trust Agreement" explicitly author-
ized Smithfield "to invest in all forms of property without restriction to investments authorized for fiduciaries7... "  and in which 
there had been ongoing communication with the grantor. 

The Objectants' burden in the matter at hand was to demonstrate that the investments had not been authorized by Ms. Walker 
during her lifetime. That burden was not met. On the contrary, the evidence in this case established that potential investments 
were presented to and discussed with Ms. Walker and that Ms. Walker could make inquiry at any time. This court found the testi-
mony by Smithfield's witnesses to be credible and convincing as to those matters. Although Objectants contend that it was error to 
conclude that Ms. Walker had consented to the purchase of limited partnership investments8, the record establishes the fact of 
consent from an informed client. 

Objectants additionally contend that Smithfield failed in its obligation to establish or adhere to an investment policy plan that 
was "consistent with and appropriate to the purposes and goals of the Walker Revocable Trust including consideration of the life 
circumstances, economic needs, health, sophistication or risk tolerance of the settlor".9 That contention disregards Objectants' own 
acknowledgement that the narrow question in this case is one of whether Ms. Walker consented to Smithfield's conduct. The 
Pennsylvania Prudent Investor Rule does not wholly preclude any type of investment, including one that has risk or speculation. 
Ms. Walker could invest as she chose. Even if that were not the case, Objectants' case fails given the acknowledgement of its own 
expert that Pennsylvania utilizes the consolidated portfolio standard for evaluating investment decisions. An investment that might 
appear unsuitable standing alone may be found prudent if viewed in the context of other trust and non-trust assets.10 The analysis 
of Ms. Walker's account that had been urged upon the court by the Objectants' liability expert had not considered the trust from 
that perspective. 

The record lends no real support to any argument that the Objectants might advance to the effect that, given Ms. Walker's age 
or circumstances, an informed authorization of investments had not occurred. Ms. Walker's life circumstances were comfortable, 
and her economic needs satisfied. Neither the Objectants nor their liability expert identified any unmet need: 

Q. [Y]ou are not aware of any need that wasn't met in connection with the stewardship of this trust during the lifetime of 
the settlor as managed by Smithfield Trust Company with respect to the duties that it owed the sole duty to and that was 
Pauline Walker is that correct? 

A. By hindsight, yes. 
N.T. 501 

The expert's response might imply that, had Ms. Walker survived, her assets would have eventually been reduced to an uncom-
fortable level. That speculation is an insufficient basis on which to conclude that Ms. Walker did not provide informed consent to 
Smithfield's recommendations and administration of the trust. Moreover, because the trust was a revocable trust, Smithfield's sole 
duty and loyalty was to the settlor, Ms. Walker, and did not extend to residual beneficiaries. Although a trustee might advise a 
settlor regarding the impact that her investment selections might have upon such beneficiaries, there is no duty to guide the 
settlor toward investment decisions that are more likely to assure a substantial residue. 

Objectants' liability expert conceded that, in making his determination that the portfolio that had been developed for Ms. Walker 
violated the duty of loyalty to the investor, he had considered neither that Ms. Walker's advisor had divested himself of any equity 
interest in the stock in question in or around 2011 nor that Pennsylvania law permits such an investment provided disclosure is 
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made to the client. (NT., 501-503). The record as a whole failed to support the Objectants' contention that Ms. Walker's consent had 
been vitiated by self-dealing on the part of Smithfield. 

This court determined that Ms. Walker was an informed and competent investor who, during her lifetime, had not objected to 
Smithfield's stewardship of her account that the investments made on her behalf and that the transactions that occurred during her 
lifetime were made with her understanding and consent. Objectants contend that, the trial court erred to the extent that, in deter-
mining that there had been consent, the trial court "relied substantially upon oral communications [ that purportedly occurred] 
exclusively between the deceased settlor and the Trustee".11 In the Objectants view, the Dead Man's Act rendered Smithfield 
witnesses incompetent to testify regarding such communications. That objection was timely raised by Objectants in the form of a 
motion in limine and was overruled. This case does not impact upon the Estate of Pauline O. Walker. The estate received any undis-
tributed income from the trust following Ms. Walker's death but was otherwise unaffected and was not a party to this proceeding 
and the administration of that estate had been completed. See, e.g., In Matter of Hoffman Estates, 12 Fiduc. Rep. 2d 274 (1992); 
538 Pa 657 (1994). 

In this case, the trial court determined that, consistent with Brychczynsld, Re/lick-Smith, and Estate of Dixon, Objectants had 
standing to proceed with their action. Given that finding, any matters complained of on appeal that relate to a failure to find that 
the Objectants had standing12 have not been addressed in this opinion. Further, given that Objectants' objections to the account have 
been denied, any matters complained of on appeal that assert an error in the calculation of damages13 are, of course, not addressed 
in this opinion. 

Upon review of all that was presented, this Court determined that the objections to the account should be overruled and that 
the account should be affirmed. 

BY THE COURT: 
/s/McCarthy, J. 

Date: April 20th, 2019 

1 Objections, at ¶¶ 2,3,6 
2 Following objections, the New Matter was deemed denied pursuant to Orphans Court Rule 2.8. 
3 Barret was not a trustee during the lifetime of the grantor but had been the grantor’s legal counsel for approximately eight years 
and served in that capacity during the lifetime of the trust. Barrett also was designated as the "death trustee", which the Superior 
Court understood to mean the alternate trustee to serve upon the death or incapacity of the grantor. 
4 See, also, Estate of Dixon, 2016 WL 5173656, (Pa. Super. 2016) in which Objectants similarly situated to those in this case were 
determined by the trial court to have standing. 
5 Objectants additionally contended that Ms. Walker's declining health presented a risk that she would have imminently required 
more substantial health care, a concern which Objectants argue was not sufficiently addressed by the Smithfield portfolio. 
6 In re Scheidmantel, 2005 PA Super 6, 868 A.2d 464 (2005)· 
7 Joint Exhibit 001, Funded Revocable Trust Agreement of July 17, 2001, at Paragraph Third. The June 9, 2014 Amendment to Trust 
Agreement made no modifications to that language. 
8 Matters Complained of on Appeal, at No. 7. 
9 Matters Complained of on Appeal, at No. 5 
10 20 Pa.C.S. §7213 provides: A fiduciary's investment and management decisions respecting individual assets shall be considered 
in the context of the trust portfolio as a whole and as part of an overall investment strategy, and not in isolation. No specific invest-
ment or course of action, taken alone, shall be considered inherently prudent or imprudent. 
11 See Statement of Matters Complained of on Appeal, at No. 13. 
12 Nos. 14, 19 
13 Nos. 15, 18. 

 
 
 
 

In Re: Adoption of: REDACTED 
Involuntary Termination of Parental Rights 

Birth father’s alleged intent to maintain substantial and continuing contact with child only upon confirmation of paternity, 
his minimal alleged efforts and subsequent failure to secure counsel to confirm paternity, and alleged sporadic inquiries 
as to the condition of birth mother and the child do not pass muster as reasonable efforts to maintain substantial and continuing 
contact with the child to avoid termination of parental rights under 23 Pa.C.S.A. § 2511(a)(6). 

No. 409 WDA 2019. In the Court of Common Pleas of Allegheny County, Pennsylvania, Orphans’ Court Division. 
McCarthy, J.—April 4, 2019. 

OPINION 
This matter arises from a petition properly filed by Three Rivers Adoption Agency for the Involuntary Termination of Parental 

Rights of REDACTED [Birth Father]. REDACTED [Birth Father] is the natural father of REDACTED c.s.s. (hereinafter, “the 
child”) who was born REDACTED. A Report of Intent to Adopt the child was filed on September 28, 2018 and a Petition for 
Adoption, filed on behalf of the proposed adoptive parents, followed on October 4, 2018. Filed on that October 4, 2018, date as well 
was a Petition to Confirm the Consent of the Natural Mother. The initial termination petition having been filed on October 4, 2018 
and having brought the petition pursuant to 23 Pa.C.S.A. § 2511(a)(6), the relevant time period to be considered for determining 
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whether the natural father's parental rights should be terminated was from June 4, 2018 forward. The straightforward terms 
of Section 2511(a)(6) not only establishes the relevant time frame of events that are to be reviewed, but sets forth, as well, the 
components of the burden assigned to a party which has petitioned for the termination. 

In the case of a newborn child, the parent knows or has reason to know of the child's birth, does not reside with the 
child, has not married the child's other parent, has failed for a period of four months immediately preceding the filing 
of the petition to make reasonable efforts to maintain substantial and continuing contact with the child and has failed 
during the same four-month period to provide substantial financial support for the child. 

23 Pa. C.S.A. § 2511 (6) 

In the matter at hand, the only component at issue is that of the father's efforts to maintain substantial and continuing contact 
with the child. As to all other components there is no dispute that there was knowledge, separate residency, failure to provide 
financial support, and the birth parents did not marry. As to the remaining component, that of reasonable efforts to maintain 
substantial and continuing contact with the child, it is manifest that the father had no contact with the child and it is as plain that 
there were no reasonable efforts to initiate, let alone maintain such contact.  

The father contends, however, that his efforts to maintain contact with the child were demonstrated by his pursuit of a pater-
nity test. According to the father, he intended to first have a confirming paternity test and would then make contact with the child 
and undertake any financial obligations. The father's testimony was not credible in that regard or in any aspect. The birth mother 
had informed the father at the moment that pregnancy was confirmed that he was the father. Although the father testified that he 
objected to the mother's suggestion of an abortion, answering "I wanted to raise my son if I found out it was mine", the gender of 
the child was not known at that time.1 Although the father testified that, during the pregnancy, and subsequent to the two having 
separated, he had texted the mother "to see how everything was going with the baby and everything, the pregnancy and stuff,” 
those texts could not be produced because the phone is now broken.2 Moreover, the father asserted that he was unaware of where 
the mother resided and did not attempt to contact her where she worked.3 Similarly, the father proffered that his efforts to deter-
mine paternity were frustrated by an inability to secure counsel and undelivered paperwork.4 

Although he could likely have obtained some infomation from the mother had he gone to the hospital when the child was born, 
he elected not to make that visit because he did not want to become attached to a child that might not have been his own.5 

The father’s account of events, if plausible, might have offered an explanation for not securing counsel to represent him in the 
matter of determining paternity, but that is not an explanation available under section 2511(a) (6) for avoiding a termination of 
parental rights. The plain language of that provision requires an effort to maintain substantial and continuing contact with the 
child, not an avoidance of contact pending confirmation of paternity. In this instance the father’s avoidance of contact was so 
thorough that there was none whatsoever with the child and, to the extent any contact occurred with the birth mother, it occurred 
only through texts delivered through the phone of the father’s girlfriend. The court does not find the testimony regarding such texts 
wholly credible. Even, however, if such testimony were accepted as true, such antiseptic inquiries can hardly be regarded as 
adequate to pass muster under the standard of substantial and continuing contact. 

Nor does the court find the testimony by and on behalf of the father credible as to efforts to secure counsel. Again, even if that 
testimony were also accepted as true, it would not result in a finding that the record lacked clear and convincing proof that tl1e 
father failed to make reasonable efforts to maintain substantial and continuing contact with the child. See, In re Adoption of 
M.R.B., 2011 PA Super 157, 25 A.3d 1247, 1252-54 (Pa. Super. Ct. 2011) 

BY THE COURT: 
/s/McCarthy, J. 

1 NT., 83, 85-86, 108 
2 N.T., 87-89 
3 N.T., 88-88 
4 N.T., 97, 98, 103, 106, passim 
5 N.T., 97-98
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Commonwealth of Pennsylvania v. 
Dale Shelton 

Criminal Appeal—Homicide (3rd Degree)—PCRA—Waiver—Untimely—Governmental Interference 

A defendant acting pro se assumes the risk attendant to acting as his own counsel and cannot have an additional opportunity  
to raise a waived claim. 

No. CP-02-CR-16217-2008. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—October 4, 2021. 

OPINION  
On November 19, 2010, a jury convicted Appellant, Dale Shelton, of one count each of Murder in the Third Degree, Criminal 

Attempt-Homicide, Aggravated Assault, Firearms Not to be Carried Without a License, and six counts of Recklessly Endangering 
Another Person1.  The Honorable Joseph Williams sentenced Appellant on April 12, 2011 to 25 to 51 years of incarceration.  
Appellant filed a Post -Sentence Motion which was denied by operation of law on September 26, 2011.  Appellant filed a Notice of 
Appeal on October 24, 2011, but counsel for Appellant failed to file a brief.  As a result, the Superior Court of Pennsylvania 
dismissed the appeal on October 16, 2012.2 

New counsel filed a PCRA petition requesting reinstatement of direct appeal rights, which was granted on January 28, 2013.  A 
direct appeal followed.  The Superior Court affirmed the judgment of sentence and on December 11, 2014, the Supreme Court of 
Pennsylvania denied the Petition for Allowance of Appeal.  Next, Appellant filed a pro se PCRA petition on October 20, 2015.  
Appointed counsel filed an Amended PCRA petition, and the Court issued a Notice of Intent to Dismiss.  Counsel for Appellant filed 
a Response on October 7, 2016.  On October 13, Appellant filed, pro se, a “Motion to Proceed Pro Se.”  The PCRA court dismissed 
the PCRA petition on October 20, 2016.  Counsel filed a Notice of Appeal on November 16, 2016.  The PCRA court granted 
Appellant’s “Motion to Proceed Pro Se” on January 11, 2017.  This appeal was ultimately discontinued at Appellant’s request. 

On June 26, 2017, Appellant filed what he believed was an Amended PCRA petition and what the Commonwealth asserted was 
an untimely second PCRA petition.  The PCRA court dismissed the petition as untimely on January 4, 2018 and the Superior Court 
of Pennsylvania affirmed the dismissal of the PCRA petition on May 18, 2020. 

Appellant filed his third PCRA petition on July 31, 2020.  The Commonwealth filed its answer on January 20, 2021.  On February 
5, 2021, this Court, now the judge of record3, issued a Notice of Intent to Dismiss the PCRA petition as untimely.  Appellant alleged 
in his Response that the governmental exception to the timeliness requirement applied.  This Court ordered the Commonwealth to 
reply to this argument.  The Commonwealth filed its reply on March 17, 2021.  This Court issued a second Notice of Intent to 
Dismiss on March 22, 2021.  Appellant requested an Extension, which this Court granted, but then Appellant wrote to the Court 
and indicated that he would not be filing a further response.  On May 7, 2021, this Court dismissed the PCRA petition as untimely 
filed without exception.  Appellant filed a Notice of Appeal on June 4, 2021.  Appellant, represented by new counsel, requested an 
extension to file his Concise Statement, which this Court granted.  Appellant filed a Concise Statement of Errors Alleged on Appeal 
on September 28, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant alleges one error on appeal.  Appellant alleges that this Court erred and abused its discretion in dismissing the PCRA 

as untimely when the governmental interference exception had been pled and proven.  (Statement of Errors Raised on Appeal at 3) 

DISCUSSION 
Before addressing the merits of the issues raised, Appellant must establish that his PCRA petition is timely filed.  42 Pa.C.S. § 

9545(b).  “A PCRA petition, including a second or subsequent petition, shall be filed within one year of the date the underlying 
judgment becomes final.”  Commonwealth v. Brown, 111 A.3d 171, 175 (Pa. Super. 2015).  The “one-year limitation is a jurisdic-
tional rule that precludes consideration of the merits of any untimely PCRA petition, and it is strictly enforced in all cases, includ-
ing death penalty appeals.”  Whitney v. Horn, 280 F.3d 240, 251 (3d Cir. 2002).  “A judgment is deemed final at the conclusion of 
direct review, including discretionary review in the Supreme Court of the United States and the Supreme Court of Pennsylvania, 
or at the expiration of time for seeking the review.”  Commonwealth v. Brown. 111 A.3d at 175 (see 42 Pa.C.S. § 9545 (b) (3)).   

Appellant was convicted on November 19, 2010 and sentenced on April 12, 2011.  Appellant filed a direct appeal which con-
cluded on December 11, 2014, when the Pennsylvania Supreme Court denied the Petition for Allowance of Appeal.  As a result, 
Appellant had until March 11, 2016 to file a timely PCRA petition.  Appellant filed this PCRA Petition on July 31, 2020, more than 
four years beyond the time limit.  As such, his Petition is untimely on its face. 

Three statutory exceptions to the timeliness provisions allow for limited circumstances under which the late filing of a petition 
will be excused.  Commonwealth v. Brown, 111 A.3d at 175 (see 42 Pa.C.S. 9545 (b) (1) (i-iii).   

(i) the failure to raise the claim previously was the result of interference by government officials with the presentation 
of the claim in violation of the Constitution or laws of this Commonwealth or the Constitution or laws of the United States; 

(ii) the facts upon which the claim is predicated were unknown to the petitioner and could not have been ascertained by 
the exercise of due diligence; or 

(iii) the right asserted is a constitutional right that was recognized by the Supreme Court of the United States or the 
Supreme Court of Pennsylvania after the time period provided in this section and has been held by that court to apply 
retroactively. 

42 Pa.C.S. § 9545 (b).  Appellant alleges subsection (i) applies to him.  Appellant is incorrect.  The Superior Court’s Memorandum 
Opinion of December 27, 2019 explicitly stated that Appellant’s petition was untimely, and the governmental interference excep-
tion was waived because it had not been pled.  (Commonwealth v. Shelton, 174 WDA 2018, Dec. 27, 2019, at 12).  The Superior 
Court noted in dicta that the unusual procedural posture required the result reached despite the Court’s concerns regarding a 
breakdown in administrative judicial functions that occurred prior to this Court taking over the case.  Id.  at n. 5. 

This Court’s hands are similarly tied.  Had Appellant raised governmental interference as an exception to the timeliness of 
his second PCRA Petition, the Superior Court may have held that it applied.  Failure to raise the issue may have constituted 
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ineffective assistance of counsel, had Appellant been represented.  However, Appellant chose to represent himself and is 
precluded from raising his own ineffectiveness.  See, e.g., Commonwealth v. Blakeney, 108 A.3d 739, 756 (Pa. 2014).  (“[A] defen-
dant who chooses to represent himself cannot obtain post-conviction relief by raising a claim of his own ineffectiveness.”)  
Appellant’s claim of governmental interference in this, his third PCRA petition, is waived, as Appellant failed to raise it at the first 
opportunity to do so, which would have been the second PCRA petition. 

Furthermore, this Court finds that the claim of governmental interference is not supported in the record.  To the contrary, 
neither J. Williams nor the Commonwealth violated the federal or state constitutions, or any other law.  Since a violation of a statute 
or constitution is required under 41 Pa.C.S. § 9545 (b) (1) (i), its omission suffices to render the governmental interference claim 
invalid. In addition, J. Williams at the Grazier hearing made no specific promises as to Appellant’s ability to amend his initial 
PCRA, which was on appeal at the time.  J. Williams stated, “I will afford you every right you’re entitled to” and “If it’s proper, 
you can amend it, but I don’t know if it’s proper or not.”  (Transcript of Grazier hearing, Dec. 7, 2016, at 11-12).  Appellant assumed 
the risks attendant to acting as his own counsel and does not get the benefit of a second bite of the apple after failing to meet the 
responsibilities associated with that role.  As such, the governmental interference exception does not apply and Appellant’s third 
PCRA Petition was untimely without exception. 

The PCRA court has no power to address the merits of an untimely PCRA petition.  Commonwealth v. Brown, 111 A.3d at 176 
(citing Commonwealth v. Gamboa-Taylor, 753 A.2d 780, 783 (Pa. 2000)).  Appellant’s PCRA petition is time-barred pursuant to 42 
Pa.C.S. § 9545 (b) and no exception to the timeliness requirement applies.  Therefore, this Court has no jurisdiction over any issues 
raised by Appellant and correctly dismissed the PCRA Petition.  

CONCLUSION 
For all the above reasons, no reversible error occurred and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S. §§ 2502 (c), 901 (a), 2702 (a) (1), 6106 (a) (1), and 2705, respectively. 
2 For reasons unknown, this Order was not filed until November 27, 2012. 
3 This Court became the judge of record of this case as a result of the administrative reassignment of J. Williams to another 
division of the Court of Common Pleas. 

 
 
 
 
 

Commonwealth of Pennsylvania v. 
Clarence Gunter 

Criminal Appeal—Probation Violation—Guilty Plea—Sentence (Legality)—Simmons—Violation Charged Before Sentence Began 
—Court Asks for Remand 

A revocation court may not anticipatorily revoke a defendant’s probation which has not yet commenced. 

No. CP-02-CR-00288 2010. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—October 13, 2021. 

OPINION 
Appellant, Clarence Gunter, appeals this Court’s resentence following a probation revocation hearing.  This Court concludes 

that Appellant is correct and requests that the Superior Court of Pennsylvania remand this matter back to this Court for a new 
resentencing hearing.   

On August 26, 2010, pursuant to a plea agreement, Appellant pled guilty to numerous charges relating to sexual assault.1  This 
Court sentenced him, in relevant part, to 5-10 years’ incarceration at the Aggravated Indecent Assault count and seven years of 
consecutive probation at the Criminal Trespass count.2  On August 3, 2021, Appellant appeared before this Court for a probation 
violation hearing as a result of getting arrested for robbery while on parole.  This Court found Appellant to be a violator, revoked 
his future probation, and resentenced him at that count to 10-20 months incarceration with three years of consecutive probation.  
Appellant filed a Notice of Appeal on September 2, 2021 and on September 29, 2021, Appellant filed his Concise Statement of Errors 
Complained of on Appeal.  

MATTERS COMPLAINED OF ON APPEAL 
Appellant asserts that this Court imposed an illegal sentence pursuant to Commonwealth v. Simmons,     A.3d    , WL 3641859, 

(Pa. Super. 2021), which held that a trial court may not find a violation of probation before the term of probation commences.  
(Concise Statement of Matters Complained of Appeal, at 4). 

DISCUSSION 
Appellant is correct that Simmons applies to his case and that he is entitled to a resentencing hearing.  This Court sentenced 

Appellant on August 3, 2021. Fifteen days later, on August 18, 2021, Simmons overruled the forty years of caselaw upon which this 
Court had relied, starting with Commonwealth v. Wendowski, 420 A.2d 628 (1980).  Simmons held that “Wendowski was incorrect 
in holding that a trial judge may anticipatorily revoke an order of probation and in reasoning that ‘a term or probation may and 
should be construed for revocation purposes as including the term beginning at the time probation is granted.’”  Simmons, 2021 
WL 3641859.  Commonwealth v. Rosario, 2021 WL 4129781 (slip), on September 10, 2021 followed Simmons and reached the same 
result.  This case should be remanded so that this Court can resentence Appellant pursuant to Simmons. 

CONCLUSION 
For the above reasons, this case should be remanded back to this Court for a new resentencing hearing.   
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BY THE COURT: 
/s/Rangos, J. 

1 See Trial Court Opinion, Nov. 11, 2013, for a more detailed procedural and factual history. 
2 18 Pa.C.S §§3125 (a) (1) and 3503 (a) (1) (i), respectively. 

 
 
 
 

Commonwealth of Pennsylvania v. 
Rodney Howard 

Criminal Appeal—Waiver—After Remand From Superior Court—False Testimony—Plea Agreement With Witness 

After a homicide conviction, defendant alleges that a witness at his trial received a deal for leniency; without proof of the 
agreement the defendant is not entitled to relief. 

No. CP-02-CR-13050-2014. In the Court of Common Pleas of Allegheny County, Pennsylvania, Criminal Division. 
Rangos, J.—October 15, 2021. 

OPINION 
On July 26, 2018, Appellant, Rodney Howard, was convicted by a jury of his peers of Criminal Homicide and Possession of 

Firearms Prohibited.1  The Honorable Donna Jo McDaniel sentenced Appellant on July 31, 2018 to life imprisonment without 
parole.  Appellant filed a Notice of Appeal on December 4, 2018.  During the pendency of that appeal, Appellant filed a Motion for 
New Trial based on after-discovered evidence and a Petition for Remand, both of which were denied.  On September 11, 2020, the 
Superior Court of Pennsylvania vacated the judgment of sentence and remanded for an evidentiary hearing.  The Superior Court 
instructed the trial court that “[i]f a new trial is not required, the court shall re-impose the judgment of sentence as originally 
entered.”  Commonwealth v. Howard, 1714 WDA 2018 (Sept. 11, 2020) at 12. 

This Court2 held a hearing on the after-discovered evidence claim on May 14, 2021 and determined that insufficient evidence 
existed to grant a new trial and subsequently reimposed the judgment of sentence as originally entered.  Appellant filed a Notice 
of Appeal on May 24, 2021 and, after this Court granted two motions to reinstate time to file a Concise Statement, Appellant filed 
a Concise Statement on October 6, 2021. 

MATTERS COMPLAINED OF ON APPEAL 
Appellant raises three issues on appeal.  Appellant alleges his due process rights were violated when the Commonwealth failed 

to correct false testimony from a witness regarding whether he received any benefit for his testimony.  Next, Appellant alleges that 
this Court erred in denying a new trial based upon after-discovered evidence that a witness received leniency in a subsequent 
matter in exchange for his testimony.  Lastly, Appellant alleges that his sentence of life without parole constitutes cruel and unusual 
punishment.  (Concise Statement of Matters Complained of on Appeal Pursuant to Pa.R.A.P. 1925(b) at 4-5).   

HISTORY OF THE CASE 
For a summary of the relevant facts and procedural history, see Commonwealth v. Howard, 1714 WDA 2018 (Sept 11, 2020) at 1-6. 

DISCUSSION 
On original appeal, the Superior Court combined issues one and two and addressed them in its Opinion dated September 11, 

2020.  Commonwealth v. Howard, 1714 WDA 2018 (Sept 11, 2020) at 11.  Therefore, this Court shall do the same.  Appellant’s third 
issue is waived as it was not raised at its first opportunity.  “[A]n issue is waived if the petitioner could have raised it but failed to 
do so before trial, at trial, during unitary review, on appeal or in a prior state postconviction proceeding.”  42 Pa.C.S. § 9544 (b).   

Appellant alleges this Court erred in denying a Motion for New Trial based on after discovered evidence.  The standard for an 
after-discovered evidence claim is as follows: 

A new trial must be granted on the basis of after-discovered evidence only if the evidence (1) has been discovered after 
the trial and could not have been obtained at or prior to the conclusion of the trial by the exercise of reasonable diligence; 
(2) is not merely corroborative or cumulative; (3) will not be used solely for impeaching credibility of a witness; and (4) 
is of such nature and character that a different verdict will likely result if a new trial is granted.  

Commonwealth v. Colson, 490 A.2d 811, 826 (Pa. 1985) (quoting Commonwealth v. Valderrama, 388 A.2d 1042, 1045 (Pa. 1985). 
Appellant alleges he learned after his trial that a witness, Daniel Ray, received a deal in his case in exchange for his testimony 

in the trial of this case.  As the Superior Court noted, “[a]t Appellant’s trial, Mr. Ray denied that he would receive favorable treat-
ment on his own charges due to cooperation in Appellant’s case.”  Commonwealth v. Howard, 1714 WDA 2018 (Sept 11, 2020) at 
11. The Superior Court indicated that “purported statements from Mr. Ray’s attorney, however, cast doubt on Mr. Ray’s testimony 
in this regard.”  Id.   

As a result, this Court held a hearing on the after-discovered evidence claim on May 14, 2021.  At this hearing, Appellant’s trial 
counsel, James Wymard, testified he had inquired and was told that there was no deal in place for Mr. Ray.  (Transcript of May 
14, 2021 hearing, hereinafter “TT” at 9).  He said that he asked the attorney for Mr. Ray, who refused to discuss the matter and 
claimed it was confidential.  Id.  Wymard said that he was able to effectively cross-examine Mr. Ray because Ray had prior crimen 
falsi including lying to the police.  (TT 9-10).  Wymard not only cross-examined Ray about his prior convictions but also closed to 
the jury by suggesting to the jury that Ray’s “testimony is his ticket out!”  (TT 22, Exhibit A, Jury Trial Transcript, July 2326, 2018, 
at 423-425).“He is hoping to get probation because of his testimony.”  Id.  Wymard made the strategic decision not to ask about 
financial compensation because he believed that it would lead to the jury hearing that Mr. Ray was in witness protection and feared 
for his life.  (TT 17).   

Ray’s attorney, Leslie Perlow, also testified at the evidentiary hearing and stated that no deal was made in exchange for Ray’s 
trial testimony.  (TT 27)  She stated that, at Ray’s subsequent plea hearing, the judge was made aware that Ray was a cooperating 
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witness in a homicide case, but that no agreement with the District Attorney or Ray’s judge was ever in place.  Id.  Jamie Schuman, 
who represented Appellant on appeal for a brief period, testified that he had no first-hand knowledge as he was not present for any 
conversations regarding a plea deal.  (TT 57).  Alicia Werner, the prosecuting attorney in Appellant’s case, also testified that no 
deal had been made in exchange for Ray’s testimony.  (TT 65). 

Any evidence of a purported benefit for Ray’s testimony would have been used solely to attack Ray’s credibility as a witness, a 
tactic which his attorney testified he believed he accomplished on cross-examination and through closing argument.  Moreover, 
the testimony at the evidentiary hearing does not support Appellant’s allegation, as no witness testified that any such deal was ever 
made. Additionally, the proposed testimony would not have affected the outcome of the trial as it would have to have been consid-
ered in the context of the entirety of the Commonwealth’s case which, as noted by the Superior Court, was supported by corrobo-
rative evidence.  Commonwealth v. Howard, 1714 WDA 2018 (Sept 11, 2020) at 11.  (“In sum, Mr. Ray’s testimony identifying 
Appellant as the shooter was consistent with his initial statement to police, as well as the testimony of other witnesses.”)  Id.  As 
such, the trial judge correctly denied the Motion for a New Trial based on an after-discovered evidence claim. 

CONCLUSION 
For the above reasons, no reversible error occurred, and the findings and rulings of this Court should be AFFIRMED.   

BY THE COURT: 
/s/Rangos, J. 

1 18 Pa.C.S. §§ 2501 (A) and 6105 (A) (1), respectively. 
2 This case was reassigned to this Court following the retirement of the Honorable Donna Jo McDaniel, and the medical leave of 
the Honorable Jeffrey Manning.
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