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Plaintiffs Courtney Cox, Diane Cox, and Cordelia Kohler (collectively, “Plaintiffs”), along with Intervenor-Defendant  
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the two original partners to Defendant Empire Associates (“Empire”), the other having been Defendant Mercedes McSorley 
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ALLEGHENY COUNTY, PENNSYLVANIA, Petitioner, v. 
ALLEGHENY COUNTY PRISON EMPLOYEES INDEPENDENT UNION, Respondent

Arbitrator’s Award 

On 10/03/2023, the Petitioner, Allegheny County (the County), which operates the Allegheny County Jail (ACJ), filed 
this appeal of the 9/05/2023 Order sustaining the Arbitrator’s award upholding the Allegheny County Prison Employees  
Independent Union’s (the Union) grievance. Their grievance was filed on behalf of two Corrections Officers, Justin Drexler (Drexler) and 
Courtney Cornell (Cornell), employed by the County, contending that the County violated the parties’ Collective Bargaining Agreement (CBA) 
pursuant to the Public Employee Relations Act/Act 195 (PERA) and 43 P.S. § 1101.101 et seq., by issuing a one (1) day unpaid suspension for 
refusing to work a mandated overtime shift, without just cause, in violation of the CBA at Article XVIII.

Case No.: GD-23-005624. In the Court of Common Pleas of Allegheny County, Pennsylvania. Civil Division. McVay, Jr., J. December 18, 2023.

Pa. R.A.P. 1925(b) OPINION

FACTS AND PROCEDURAL HISTORY
 On 10/03/2023, the Petitioner, Allegheny County (the “County”), which operates the Allegheny County Jail (“ACJ”), filed this 
appeal of my 9/05/2023 Order sustaining the Arbitrator’s award upholding the Allegheny County Prison Employees Independent Union’s 
(the “Union”) grievance. Their grievance was filed on behalf of two Corrections Officers, Justin Drexler (“Drexler”) and Courtney Cornell 
(“Cornell”), employed by the County, contending that the County violated the parties’ Collective Bargaining Agreement (“CBA”) pursuant to 
the Public Employee Relations Act/Act 195 (“PERA”) and 43 P.S. § 1101.101 et seq., by issuing a one (1) day unpaid suspension for refusing 
to work a mandated overtime shift, without just cause, in violation of the CBA at Article XVIII. See, (R.363a).1

 Specifically, after working multiple consecutive sixteen (16) hour shifts, both Officers Drexler and Cornell were required to work 
mandatory overtime; however, both Drexler and Cornell refused to work the mandated shift fearing that they would be unable to remain  
sufficiently alert and vigilant to meet the County’s requirements, citing “other” as a reason for the refusal. As a result of their refusals to 
work the mandated overtime shifts, the County disciplined both Drexler and Cornell with the issuance of a one (1) day unpaid suspension. 
See, J. Exs. 2 and 3. (R.140a, R.140a, R.146a). The County denied the grievance and an arbitration hearing was demanded.
 The County recognizes the CBA as the sole and exclusive collective bargaining agreement of the unit employees with respect to 
rates of pay, wages, hours of employment and other terms and conditions of employment covered by their CBA, including disciplinary action. 
(R.363a). The CBA contains a grievance arbitration procedure for the resolution of all disputes over its interpretation and application. See, 
J. Ex. 1 (R.6a-10a, R.78a-80a, R.119a-121a). The CBA specifically addresses discipline in Article XVIII: Suspension and Discharge, which 
provides that the County has the right to discharge or suspend any employee for just cause. Additionally, within the CBA, Article VIII: Hours 
of Work and Overtime provides that, “mandatory overtime shall be assigned in reverse order of seniority. Any employee refusing a mandate 
shall remain at the top of the overtime list until mandated…” There are various additional ACJ Code of Ethics sections and ACJ Policy #605: 
ACI Code of Ethics and Conduct Required of all ACI, that are relevant and applicable to this grievance. These codes and policies require 
officers to abide by all orders and directives issued to them by their superiors and non-compliance could result in severe disciplinary action. 
Specifically, the ACJ Code of Ethics provides that employees must be wakeful and alert when performing their duties, and the CBA provides 
that employees are responsible to assure that all shifts are properly manned, placing some degree of responsibility on the officer to decline 
when the officer is incapable of meeting the County’s expectations. See, J. Ex. 1 (R.35a, R.133a-135a).
 A grievance arbitration hearing was held on 12/12/2022, in which the parties presented both written and oral evidence with  
examination and cross examination of witnesses and compilation of a complete record. See, (R.361a). The issue presented to the Arbitrator 
was, “whether the County had just cause to suspend Officer Drexler and Officer Cornell for one day without pay, and if not, what shall be the 
appropriate remedy.” (R.368a).
 The County argued that the Union, by filing the grievances, seeks to create a mechanism for officers to determine whether they 
must work a mandated shift, and thus, contradicts the CBA and defies logic. Moreover, the County asserted that the terms of the CBA are not 
subject to modification, and those matters not specifically addressed in the CBA are considered managerial rights of the County. The County 
argued that it’s “just cause” to issue the suspension stemmed from the fact that the officers had an overriding obligation to comply with the 
contractually mandated overtime assignment, and that the ACJ Ethics Code requires employees to carry out orders and directives, report as 
scheduled, and accept the responsibility to ensure that all shifts are always properly manned. The County argued that this alleged violation 
is explicitly noted in the Code of Ethics to constitute “cause for severe disciplinary action up to and including discharge.” Specifically, the 
County asserts that the main issue at hand is insubordination, which ultimately ties to the just cause analysis for discipline required by the 
CBA. (R.368-369a).
 On 4/03/2023, the Arbitrator issued his opinion and award, presented his findings of fact, applicable law, analysis, and sustained 
the Union’s grievances as to both Drexler and Cornell. The Arbitrator rescinded the officers’ one (1) day suspensions and ordered that they 
both be made whole for all wages and benefits, including seniority, lost because of their improper suspensions. (R.360a). The County timely 
filed a Statutory Appeal of local Agency/Award of Arbitrator, pursuant to 42 Pa.C.S.A. § 933(b). By Order entered on 9/05/2023, I denied and 
dismissed with prejudice the County’s Statutory Appeal/Petition for Review of Decision of an Arbitrator and affirmed in full the Grievance 
Arbitration Award at BOM Case No. 2022-0259 (“Cornell & Drexler”) issued on 04/04/2023 by Arbitrator, Ronald Talarico, Esq., finding 
that the award draws its essence and logically flows from the CBA, does not violate public policy, and was within the Arbitrator’s powers  
and authority.2

 
SCOPE AND STANDARD OF REVIEW

 When an arbitrator’s award is appealed, the trial court’s scope of review is limited. “In reviewing an arbitration award, the trial 
court, in this posture, sits as an appellate court. Its scope of review is limited to a review of the record presented to them, and the trial court 
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does not have the authority to hold a de novo hearing.” Am. Fed’n of State Cnty. & Mun. Emps., AFL-CIO, Dist. Council 83 v. State Coll. Area 
Sch. Dist., 516 A.2d 869, 871 (Pa. Cmwlth. 1986). 
 The trial court’s standard of review of an arbitrator’s award is highly deferential. Cmmw. Dept. of Corrections, State Correctional 
Instn. at Forest v. Pennsylvania State Corrections Officers Assn., 173 A.3d 854, 858 (Pa. Cmmw. 2017) (citing Northumberland Cnty. Comm’rs 
v. Am. Fed’n of State, Cnty. & Mun. Emps., AFL-CIO Local 2016, Council 86, 71 A.3d 367, 374 (Pa. Cmwlth. 2013)). “Generally, the award of 
the arbitrator will be final and binding upon the parties. However, this Court may review an arbitration award for the limited purposes of 
determining whether the arbitrator’s award draws its essence from the collective bargaining agreement or violates an established public 
policy.” (Internal citations omitted) Slippery Rock Univ. of Pennsylvania, Pennsylvania State Sys. of Higher Educ. v. Ass’n of Pennsylvania 
State Coll. & Univ. Fac., 71 A.3d 353, 358 (Pa. Cmwlth. 2013). 

“Under the essence test, an arbitration award will be upheld if: (1) the issue, as properly defined, is within the  
collective bargaining agreement; and (2) the arbitrator’s award can be rationally derived from the collective bargaining  
agreement.” Pleasant Valley School District v. Robert D. Schaeffer, 31 A.3d 1241, 1243 (Pa. Cmwlth. 2011) (citing State 
System of Higher Education (Cheyney University) v. State College University Professional Association (PSEA–NEA), 743 
A.2d 405, 413 (Pa. 1999). “We may only vacate an arbitrator’s award under the essence test “where the award indisputably 
and genuinely is without foundation in, or fails to logically flow from, the collective bargaining agreement.”

Westmoreland Intermediate Unit #7 v. Westmoreland Intermediate Unit #7 Classroom Assistants Educ. Support Personnel Assn., PSEA/
NEA, 939 A.2d 855, 863 (Pa. 2007). 
 The trial court may also vacate if it finds that the arbitrator’s finding and award would violate well defined public policy of this 
Commonwealth or the United States. Id.

ANALYSIS
 Under the applicable “essence test” standard of review, I found that the issue raised by the parties was properly defined and fell 
within the CBA, and that the Arbitrator’s award was clearly rationally derived from the CBA. I found that the Arbitrator’s award draws its 
essence from and genuinely and logically flows from the bargaining agreement. 
 “The essence test is highly deferential, and it admonishes that courts should not become embroiled in the merits of an arbitration, 
but rather, must only determine if the award is indisputably and genuinely without foundation in or fails to logically flow from the CBA.” 
Westmoreland, 939 A.2d at 866. An arbitrator’s findings of fact in arbitration under the PERA, 43 P.S. § 1101.101 et seq. are within the  
exclusive purview of the arbitrator and are not reviewable by an appellate court; as long as he has arguably construed or applied the CBA, 
an appellate court may not second-guess his findings of fact or interpretation, and what facts were found or rejected are only to be found on 
the face of the award. Northumberland, 71 A.3d at 375. The reviewing court must sustain the arbitrator’s award if it is based on anything that 
can be gathered as the ‘essence’ of the bargaining agreement. Id. 
 After reviewing the Arbitrator’s opinion and award, I found that the first prong of the essence test is met, i.e., the issue of  
whether just cause existed to suspend the officers for refusing the mandated overtime shifts, is within the terms of the CBA. Specifically, the  
underlying grievance appealed to the Arbitrator was, “whether the County unilaterally violated the CBA Article XVIII (Suspension and 
Discharge), Article VIII (Hours of Work and Overtime), ACJ Code of Ethics, and ACJ Policy #605, when it disciplined an officer for refusing 
any mandatory overtime assignment, or if there is a right or an obligation of an overworked employee in a dangerous occupation to refuse 
a forced and unscheduled consecutive eight (8) hour work shift due to the employee’s physical and mental exhaustion from having worked 
repeated double shifts in the days, weeks, and months leading up to the shift in question.” I found that the Arbitrator arguably construed and 
applied the CBA. I am not permitted to second-guess the Arbitrator’s findings of fact or interpretation, even if I disagreed with his award 
because it can be presumed to be the essence of the bargaining agreement. 
 The second prong of the essence test is whether the arbitrator’s award can be rationally derived from the collective  
bargaining agreement. Id. There is a strong presumption under the PERA that the arbitrator will be the judge of disputes arising under a CBA.  
Philadelphia Hous. Auth. v. Fraternal Order of Hous. Police, 811 A.2d 625, 629 (Pa. Cmwlth. 2002) (citing State System of Higher  
Education, 743 A.2d at 413. The essence test does not require that a court agree with an arbitrator’s interpretation of a CBA.  
Northumberland, 71 A.3d at 375; Fraternal Or. of Transit Police v. S.E. Pennsylvania Transit Auth., 114 A.3d 893, 898 (Pa. Cmwlth. 2015). 
Instead, the reviewing court must determine whether that “interpretation and application of the agreement can be reconciled with the  
language of the agreement.” Northumberland, 71 A.3d at 375. “A court will vacate a labor arbitration award only where the award  
indisputably and genuinely is without foundation or fails to logically flow from the CBA.” Marion Ctr. Area Sch. Dist. v. Marion Ctr. Area 
Educ. Ass’n, 982 A.2d 1041, 1045 (Pa. Cmwlth. 2009).
 As to the second prong, I found the Arbitrator’s decision to be rationally derived from the essence of the parties’ CBA because it 
does not extend beyond the negotiated terms of the agreement or the jurisdiction of the Arbitrator, nor violates the PERA. Importantly, I 
found that the Arbitrator properly determined that the County lacked just cause to discipline the officers, as required by the CBA. Arbitrator 
Talarico correctly concluded that the Union’s grievance was premised on the officers’ alleged violation of CBA Article VIII: Hours of Work 
and Overtime, and CBA Article XVIII: Suspension and Discharge. The plain language of Article XVIII explicitly provides that “the employer 
has the right to discharge or suspend any employee for just cause.” In addition, Article VIII clearly addresses mandatory overtime shifts 
and refusals to work overtime. It is obvious to me that the Union holds the right to grieve a suspension premised on just cause, and in this 
case, the officers’ suspension. Additionally, the Arbitrator conducted a thorough examination of the CBA language and applied the following 
Articles of the CBA to his opinion and award: Article VIII, Article XVIII, numerous ACJ Code of Ethics sections, ACJ Policy #605: ACI Code 
of Ethics and Conduct Required of all ACI, and found these policies were relevant and applicable to the just cause analysis of CBA.
 Although Article XVIII provides that the “employer has the right to discharge or suspend any employee for just cause,” “just cause” 
is not specifically defined in the CBA. Pennsylvania courts have addressed the just cause standard applicable to collective bargaining as, 
“just cause does not have an exact definition, but some of the factors to be considered in evaluating whether just cause exists are whether 
there was an investigation, pre-discharge and post-discharge misconduct, if any, a grievant’s past employment record, length of service, 
post-discharge rehabilitation, and unequal treatment of other employees in similar situations.” Off. Of Atty. Gen. v. Council 13, Am. Fedn. of 
State, Cnty. & Mun. Employees, AFL-CIO, 844 A.2d 1217 (Pa. 2004); Westmoreland, 939 A.2d 855.
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 The Arbitrator held that “there has to be room in the just cause analysis to determine, first, if the employee was indeed  
confronted with such circumstances, and second, whether those circumstances served as the basis for refusal of a mandated overtime  
assignment. This is both a subjective and objective inquiry.” (R.383a). Particularly, I found that the Arbitrator appropriately determined the 
just cause standard must be assessed by analyzing whether an employee had a good faith basis to succeed, and the employee established, 
objectively and subjectively, that the officer was duty bound to refuse the assignment due to fatigue from multiple mandated overtime 
shifts without adequate rest. The Arbitrator analyzed the officers’ schedules, hours worked pre- and post-suspension, records, and length of 
employment, and concluded that both officers credibly established a level of genuine fatigue generating genuine subjective and objective 
concern over their ability to perform job functions without jeopardizing their own health and the safety and security of the workplace.
 Moreover, I found that the Arbitrator’s interpretation and application of the parties’ CBA can be reconciled with the language and 
terms of the CBA and the just cause standard. I found that the Arbitrator rationally weighed all the evidence and credibility of the witnesses 
and arguably construed and properly applied the parties’ CBA in relation to the issue. The Arbitrator found that the alleged offenses had 
a component of intent, and thus, just cause requires that the accused be given the opportunity to disprove that element of the offense. The  
Arbitrator acknowledged that it is necessary and appropriate that the opportunity must be construed very narrowly, but that each officer 
must be given the opportunity to establish that they did not have the requisite intent to act in a manner that would be insubordinate or  
derelict in their duties. The CBA specifies that any disciplinary action must meet the standard of just cause. 
 Specific to Drexler, the Arbitrator found him to be credible when he testified that he became genuinely concerned that he would 
not be able to continue to work safely if required to work the fifth mandated shift. The Union demonstrated that Drexler had a consistent 
record of working a considerable amount of overtime, both in the months and weeks leading up to the incident date at issue, as well as in 
the weeks following that incident. Specifically, the Union presented evidence of documentation showing that Drexler worked two hundred 
and seventy-one (271) hours of overtime in the first three (3) months of 2022, and an additional seventy-six (76) hours of overtime through 
the end of April. The County failed to establish that Drexler was being less than genuine in asserting that he had reached a point where the 
multiple consecutive extended shifts and lack of sufficient rest endangered his ability to perform his job properly, essentially lacking just 
cause to issue the suspension.
 For the same reason that the County’s approach to Drexler’s decision failed to meet just cause, the Arbitrator found that Cornell 
presented sufficient objective evidence that she had worked to the point where she was unsure of her ability to continue in a competent 
manner, to which the County failed to rebut. Specifically, in a twelve (12) day period from April 28th through May 10th, Cornell worked a 
total of approximately one hundred and eighteen (118) hours spread over fifteen (15) shifts. The Union presented evidence reflecting that 
Cornell worked two hundred and sixty-two (262) hours of overtime in the first four (4) months of 2022 and an additional eighty-two (82) 
hours of overtime through the end of May. Again, the County failed to provide evidence that Cornell was disingenuous in asserting that she 
was fatigued by the work schedule and limited opportunities to rest, and that she acted inappropriately in concluding that, through no fault 
of her own, she could not competently meet the County’s job expectations to complete an overtime shift. Again, establishing insufficient just 
cause for the County to issue the suspension. 
 Contract interpretation requires the court to ascertain and give effect to the intent of the contracting parties as represented by the 
language in the written agreement. Nevyas v. Morgan, 921 A.2d 8, 15 (Pa. Super. 2007). When construing a contract, the reviewing court must 
consider the entire document and give effect to all provisions. Keenan v. Scott Tp. Auth., 616 A.2d 751, 754 (Pa. Cmwlth. 1992) (citing State 
College Manor, Ltd. v. Commonwealth of Pennsylvania, Department of Public Welfare, 576 A.2d 407, 409 appeal dismissed, 579 A.2d 1294 
(Pa. Cmwlth. 1990)). “Once an issue is properly placed in dispute, arbitrators are free to resolve that issue in a fair manner within the total 
context of the award.” Township of Wilkins v. Wage and Policy Comm. of the Wilkins Tp. Police Dept., 696 A.2d 917, 922 (Pa. Cmwlth. 1997). 
An arbitrator has some flexibility to craft an award that addresses the issues raised by the parties. Wilkins Township v. Wage Policy Comm. 
of Wilkins Township Police Dept., 162 A.3d 581, 590 (Pa. Cmwlth. 2017) (citing Board of Supervisors of Butler Township v. Butler Township 
Police Department, 621 A.2d 1061, 1064 (Pa. Cmwlth. 1993)).
 It is obvious to me that the disputes over just cause, overtime, and disciplinary actions are within the terms of the CBA.  
Evidenced by his twenty-eight (28) page opinion, I found that Arbitrator Talarico thoroughly examined and analyzed the parties’ CBA when 
crafting his award. Moreover, the Arbitrator carefully assessed how these particular officers were disciplined for their refusal to work a  
mandated overtime shift, disciplinary actions that are subject to a just cause. The Arbitrator properly acknowledged that the  
grievance/arbitration procedure is reserved for problems that arise in the administration of the parties’ contractual agreement, such as whether a County  
decision to impose a disciplinary suspension on an employee meets the contractual standard of just cause. Additionally, the Arbitrator  
explicitly expressed that it was inappropriate for him to attempt to establish any type of bright-line rule over the issue of mandatory overtime 
and employee fatigue, and that the parties should address the deeper issues between them when they engage in bargaining. Thus, I found 
that it was within the Arbitrator’s authority to determine whether just cause existed in each of the individual cases regarding Drexler and 
Cornell and did not interfere with the overall bargaining relationship. 
 It is a stretch for the County to assert that the Arbitrator’s award ultimately “opens the door” to allowing employees to avoid 
mandatory overtime with an allegation of fatigue. The Arbitrator recognized that the decision as to whether the County had just cause to 
issue discipline must be closely scrutinized on a case-by-case basis since any decision by an employee to disregard or reject a directive of 
supervision challenges the very bedrock of the employment relationship. I found that the Arbitrator applied a critical examination of the 
actual circumstances in which the officers asserted an ability to safely perform the mandated shift due to fatigue. Moreover, the Arbitrator 
properly noted that the County relied solely on the requirements to obey a work directive and report for work as ordered, rather than offer 
any specific evidence as to the officers’ refusal, such that they were lying about their reasonings or that they had sufficiently opportunity to 
rest between shifts.
 If one were to strictly apply the County’s position that the CBA requires an employee to obey a work directive and report to work 
as ordered, it would be conceivable that an employee could be mandated to work consecutive double shifts for an indeterminate amount 
of time without any consideration for the individual employee’s health or safety, and the safety of others. The Arbitrator’s decision to not 
create a bright-line rule, but rather to treat these cases on a case-by-case factual basis is a fair application of the essence test of the CBA 
and a commonsense solution until the parties address this issue at a higher level or in their next collective bargaining agreement. The safety 
situation presented here is not that different than other industries and professions that regulate the number of consecutive hours worked to 
the number of hours mandated for rest before being able to work again, i.e., long-haul truck drivers and certain health care providers. 
 Thus, I found that the Arbitrator’s interpretation and application of the terms within the parties’ CBA and his award to be 
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drawn from the essence of the CBA. The award does not extend beyond the negotiated terms of the CBA and does not violate the PERA.  
Furthermore, the award is rationally derived from the essence of the parties’ CBA when it held that the County lacked just cause to discipline 
the officers for their refusal to work the mandatory overtime shifts.
 Satisfaction of the essence test is not the only instance where I might vacate this Arbitrator’s award. Where an arbitration award 
satisfies the essence test, the Pennsylvania Supreme Court has explained that a reviewing court has the proper authority to vacate the award 
if it violated public policy. Millcreek Township Sch. Dist. v. Millcreek Township Educ. Support Personnel Assn., 210 A.3d 993, 1011 (Pa. 2019). 
The “public policy” exception to the essence test is “exceptionally narrow,” and this exception is a narrow exception to a narrow exception 
which must guide a reviewing court’s analysis. Id. The public policy exception is itself a narrow exception to the doctrine that arbitration 
awards are final and binding. Id. This exception is grounded in the general rule that a court will not enforce a contract that is unlawful or in 
violation of public policy. Westmoreland, 939 A.2d at 866.
 The Supreme Court established a three-part test to determine the appropriate application of the public policy exception to the  
essence test. First, the reviewing court must identify precisely what remedy the arbitrator imposed. Second, the court must examine whether 
that remedy point to a public policy that is “well-defined, dominant, and ascertained by reference to the laws and legal precedents and not 
from general considerations of supposed public interests.” Third, the court must determine if the arbitrator’s award poses an unacceptable 
risk that will undermine the implicated policy and cause the employer to breach its lawful obligations or public duty, given the particular 
circumstances and the factual findings of the arbitrator. Millcreek Twp Sch. Dist., 210 A.3d at 1011; City of Bradford v. Teamsters Loc. Union 
No. 110, 25 A.3d 408, 414 (Pa. Cmwlth. 2011). The Court emphasized that an arbitrator’s interpretation of the disputed contract controls 
during the entire analysis, which is only triggered upon the reviewing court’s determination that the award satisfies the essence test and 
should be upheld absent a clear violation of public policy. Id. The party that opposes the award bears the burden of proving that it violates 
public policy. Id. 
 When considering the three-part test, I first found that the Arbitrator’s award rescinded the officers’ suspensions and directed them 
to be reimbursed for all wages and benefits, including seniority, is sufficiently precise, and was properly within the Arbitrator’s jurisdiction 
and authority under the PERA and the terms of the CBA.
 Secondly, the Arbitrator’s award does not violate public policy because its holding and remedy are not illegal nor against dominant 
public policy. The Arbitrator found that the County “has a fundamental obligation to maintain and operate the ACJ in a safe and secure 
manner. The health and safety of the inmates and staff, as well as the security concerns for the citizens of the County, are implicated in  
every staffing decision made by the County.” Furthermore, the Arbitrator found that the Union and its members have an important interest 
in meeting the expectations the County sets out for its workforce, specifically that “employees in this dangerous and demanding environment 
must be alert and vigilant to help maintain the safety and security of the ACJ.” The Arbitrator explicitly refrained from creating a bright-line 
rule that contravenes public policy, and strictly examined the subject officers and their specific circumstances. 
 Lastly and importantly, I found that the Arbitrator did not violate any well-defined public policies by avoiding the creation of any 
bright-line rules permitting refusals of overtime to all officers, changes to shifts, or setting minimum or maximum staffing requirements. 
The Arbitrator addressed whether the overworking and understaffing situation at the ACJ subjectively and objectively resulted in fatigued 
employees who had a good faith basis to refuse overtime work shifts, if mandated to work, would cause their performances to be a threat 
and risk to the safety of themselves, other officers, and inmates. Furthermore, the Arbitrator was clear in expressing that this award is  
inapplicable across the board when officers refuse to work overtime shifts. I found that the Arbitrator’s ruling actually promotes a  
well-defined public policy, rather than violates one. Thus, I found that the Arbitrator’s award set no precedent for an officer’s right to refuse 
overtime shifts and limits any such analysis to a case by case, fact dependent affirmative defense analysis that the grievant officer must 
subjectively and objectively prove; it does not violate any well-defined public policy. 

CONCLUSION
 For the foregoing reasons, and as previously stated, I denied and dismissed with prejudice, Allegheny County’s Petition to Vacate, 
Modify or Correct the Arbitrator’s Award, and pursuant to the PERA, 43 Pa. S.A. § 1101.101 et seq., affirmed in full the Grievance Arbitration 
Award at BOM Case No. 2022-0259 (“Cornell & Drexler”) issued on 04/04/2023 by Arbitrator, Ronald Talarico, Esq. Further, I found that the 
issue was within the bounds of the CBA and the Arbitrator’s opinion was rationally derived from the CBA. Lastly, I found the Arbitrator’s 
award did not violate public policy since its holding and remedy are not illegal or against dominant public policy. In addition, it did not create 
a precedent to a right of an officer to decline mandatory overtime on a general basis.
 
         BY THE COURT:
         The Hon. John T. McVay, Jr.

 

1The Court acknowledges that the Union filed a Reproduced Record on May 11, 2023. The County filed their own version of the  
Reproduced Record on July 21, 2023; however, it excludes the Union’s exhibits submitted at arbitration. The Union’s Record is complete, as 
it includes all exhibits submitted by both parties, as well as the Award at issue. For purposes of this opinion, all exhibit references are to the 
Union’s Reproduced Record. J. Ex. Refers to Joint Arbitration Exhibits; (R.#) refers to Reproduced Record Exhibits Numbers.
 
2For the purposes of this opinion, I have adopted the Union’s factual and procedural history of the case.
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HEATHER ANN ENOS, Defendant/Appellee, v. MARIA BALEGA, Plaintiff/Appellant

Indirect Criminal Contempt conviction 

Heather Ann Enos (“Defendant”) appealed from an Indirect Criminal Contempt (“ICC”) conviction after violating a Protection from 
Abuse (“PFA”) order that was entered on April 3, 2023. In summary, the Defendant did not present any credible evidence, witness  
testimony, or argument to this Court with respect to the violation of the PFA order and alleged ICC. The Court found that the  
Plaintiff proved beyond a reasonable doubt that sufficient evidence existed to support each required element to find the Defendant 
guilty of an ICC, and as such, properly entered an order for a $500 fine and an extended the PFA expiration for one additional year.  

Case No.: FD-23-00717. 1123 WDA 2023. In the Court of Common Pleas of Allegheny County, Pennsylvania. Family Division. McCrady, J. 
November 30, 2023.

OPINION
 Heather Ann Enos (“Defendant”) appeals from an Indirect Criminal Contempt (“ICC”) conviction after violating a Protection from 
Abuse (“PFA”) order that was entered on April 3, 2023.1 This Court held a hearing on the ICC on August 21, 2023, and both Plaintiff and 
Defendant were represented by counsel.2

FACTUAL BACKGROUND
 On August 21, 2023, this Court presided over a hearing with respect to two separate ICC complaints. T.T. at 3. The first ICC  
allegation arose on or about April 11, 2023, and the second ICC allegation arose on or about June 27, 2023. Id. The first ICC complaint 
was dismissed by the Court and was not appealed. The second ICC complaint was found by the Court, and it is from this order that the  
Defendant appeals.3

 The parties are related; the Plaintiff is married to the Defendant’s son4. Id. at 6. On June 27, 2023, the Plaintiff and her husband 
went to Eat N’ Park. Id. at 29. As they were being seated, Plaintiff saw the Defendant already seated at a table. Id. Plaintiff testified that she 
turned to her husband and indicated that they were not eating here and need to leave. Id. The Plaintiff testified that the Defendant started 
yelling, “Leave, get out of here, go eat somewhere else.” Id. The Plaintiff stated that she promptly left the restaurant and called the police. 
Id at 30. Upon their arrival, the Plaintiff told the police what happened in the restaurant as well as her history with the Defendant, stating 
that she did not want to be accused later of something untrue. Id. at 30. She testified that the police called the District Attorney’s office, and 
it was after that conversation that the police went into the restaurant and arrested the Defendant for violating the PFA order. Id. at 30.
 Later that same evening, the Defendant went and filed an emergency PFA against the Plaintiff, which expired. Id.; see also  
Plaintiff ’s Exhibit 11. A few days later, the Defendant filed another emergency PFA against the Plaintiff, only this time in Washington,  
County, which was dismissed. Id. at 33, 37; see also Plaintiff ’s Exhibit 12 and 13.
 The Plaintiff testified that she did not know that the Defendant would be at the Eat N’ Park when they arrived. Id. at 32. After this 
encounter and the subsequent efforts of the Defendant to file a PFA against the Plaintiff, the Plaintiff and her family stayed in a hotel for a 
few days because she was concerned for her safety and the safety of her family. Id. at 39. Additionally, the Plaintiff testified to significant 
attorney fees that she incurred because of the Defendant’s PFA filings in Allegheny and Washington County after the second ICC complaint 
was filed by the police. Id. at 41-25.
 The Plaintiff testified to the emotional repercussions this has had in her life, and in addition to the household and financial stress, 
the Plaintiff has been attending therapy every other week. Id. at 47. The Plaintiff requested ten days of incarceration, attorney’s fees and 
personal costs associated with the matter, and an extension of the PFA order by one year and no mentioning of the Plaintiff ’s child on social 
media.
 The Defendant, represented by counsel at this proceeding, did not testify and did not produce any evidence or witness testimony to 
dispute the ICC filed by the police, arguing that the Defendant could have been yelling at anyone. Id. at 1-71.
 

ISSUES ON APPEAL AND DISCUSSION
 Defendant’s Concise Statement of Errors Complained of on Appeal states the following:

1. Whether the act attributed to the Appellant – i.e., yelling “Leave, get out of here, go eat somewhere else” – was prohibited by the 
PFA Order of April 3, 2023? (Put differently: Was there insufficient evidence to establish the third element for proving indirect 
criminal contempt?)

2. If the act described above was conduct prohibited by the PFA Order of April 3, 2023, was there insufficient evidence to prove, 
beyond a reasonable doubt, that the Appellant’s conduct was directed at Appellee considering the Appellee’s concession that  
Appellant “could have” been yelling at Appellant’s son?

3. Was there insufficient evidence to prove beyond a reasonable doubt that the requisite mens rea for indirect criminal contempt, 
i.e., that Appellant had a “wrongful intent” in her action? (Put differently: Was there insufficient evidence to establish the fourth 
element for proving indirect criminal contempt?

4. Finally, was there insufficient evidence to prove that Appellant was aware of the Order of May 
15, 2023, which held that “the Final PFA Order issued on April 3, 2023, remains in effect”? (Put  
differently: Was there insufficient evidence to establish the second element for proving indirect criminal contempt?). 

 See Defendant’s 1925(b) Concise Statement of Matters Complained on Appeal.
 The statute governing the instant matter is 23 Pa. C.S. § 6114 – Contempt for violation of order or agreement, which states as follows:

(a) General Rule. – Where the police, sheriff or the plaintiff have filed charges of indirect criminal contempt against a 
defendant for violation of a protection order issued under this chapter, a foreign protection order or a court-approved  
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consent agreement, the court may hold the defendant in indirect criminal contempt and punish the defendant in  
accordance with the law.

 With respect to the burden of proof, the following elements must be shown: (1) the order was sufficiently clear to the contemnor as 
to leave no doubt of the conduct prohibited; (2) the contemnor had notice of the order; (3) the act must have been prohibited by the order; 
and (4) the intent of the contemnor in committing the act must have been wrongful. Com. v. Padilla, 885 A.2d 994 (Super. 2004), reargument 
denied, appeal denied 897 A.2d 454.
 As a criminal matter, a defendant may be found guilty of an ICC stemming from a PFA violation only if the evidence is proven  
beyond a reasonable doubt. Com. v. Nelson, 690 A.2d 728 (Super. 1997). The standard of review provides that the Superior Court will reverse 
the trial court’s determination as to an ICC conviction only when there has been a plain abuse of discretion. Com. v. Haigh, 874 A. 2d 1174 
(Super. 2005).
 At the time of the proceeding, the Court heard the testimony of two ICC complaints. The Court dismissed the first ICC complaint5 

but found the Defendant guilty of the second ICC complaint filed by the police based upon the totality of the evidence presented and the 
credibility of the witness.
 There was ample evidence and testimony presented that this Defendant knew the Plaintiff was protected by a PFA order,  
understood the conduct prohibited by the order, and engaged in behavior prohibited by the order. The PFA entered against the  
Defendant clearly prohibited contact, directly or indirectly, and prohibitions that she not abuse, stalk or harass. T.T. at 60. The Court also finds  
sufficient evidence that the Defendant had the requisite intent to commit the wrongful act. The history of the case, evidenced in the 
transcript, is that the Defendant is well versed with protection from abuse orders, having filed petitions in the past seeking protection.  
See generally T.T. 1 – 71. With respect to the ICC in question, the Defendant does not dispute yelling in the restaurant that day when the police 
responded but rather argues that it lacked specificity, as she did not yell the Plaintiff ’s name but rather yelled generally in her direction. 
Id. at 66. This is not persuasive. Simply put, had Defendant refrained from yelling at the restaurant, we would not be here. Moreover, the 
testimony that she yelled at the Plaintiff, and possibly also her husband, was uncontroverted.
 It is important to note upon review that the Plaintiff presented as a very credible witness to the Court. There was no rational  
reason or explanation for the Defendant to yell at the Plaintiff when they were being seated, except to further engage in abusive and harassing  
conduct. By her own testimony, the Plaintiff indicated that she physically turned around and told her husband they could not eat there 
as soon as she saw the Defendant. Id. at 29, 32. The Plaintiff credibly testified that as she was being yelled at by the Defendant, she  
continued to walk out of the restaurant, despite her husband not following her. Id. The Plaintiff ’s testimony, and the ICC filed by the police who  
responded to the restaurant, supported the evidence that this was abusive, harassing, and unwarranted conduct that the Plaintiff should have 
been protected from under the PFA order.
 The Court also considered the Defendant’s conduct after the police filed the ICC complaint. The purpose of the PFA act is to protect 
victims of domestic violence and prevent further abuse. It is concerning that the Defendant went that same evening to file an emergency PFA 
against the Plaintiff. Id. at 30, 33. The Defendant went on to file a second PFA, which went to a final hearing in Washington County, which 
was dismissed. Id. at 33-34.
 In summary, the Defendant did not present any credible evidence, witness testimony, or argument to this Court with respect to the 
violation of the PFA order and alleged ICC. The Court found that the Plaintiff proved beyond a reasonable doubt that sufficient evidence 
existed to support each required element to find the Defendant guilty of an ICC, and as such, properly entered an order for a $500 fine and 
an extended the PFA expiration for one additional year.

CONCLUSION
 Based on the above facts and applicable law, Defendant’s appeal should be dismissed and the ICC order should be affirmed.
 
         BY THE COURT:
         The Hon. Jennifer S. McCrady

 

1Plaintiff obtained a Protection from Abuse (“PFA”) order against the Defendant on April 2, 2023, at which the Defendant did not appear to 
contest the PFA. The Defendant requested a rehearing of the final PFA hearing, which was granted. At the second hearing, Defendant again 
failed to attend to contest the final PFA and a second order was generated indicating that the PFA remained in effect.
 

2Hereinafter, the Transcript of Testimony from August 21, 2023, will be cited as “T.T.”.
 
3This Court notes that the parties to this case, including the Defendant’s son (Plaintiff ’s husband), have a history of conflict, which is  
referenced at times within the transcript. As such, different Judges within the Allegheny County Family Division have heard different  
matters, and with respect to the instant case, this Court did not preside over the final Protection from Abuse hearing that gave rise to the 
Final Order, or the second order ratifying that the initial order remained in full effect. T.T. 1-71.
 
4Defendant’s son also has a final Protection from Abuse order against his Mother/Defendant. Id. at 28.
 
5As previously referenced and evidenced within the record (T.T. 1-71), this Court heard two ICC matters at this proceeding. The first ICC 
within the record was personally filed by the Plaintiff and alleged a violation of the PFA due to social media posts. After careful review 
of the evidence, the Court dismissed that ICC. The second ICC, filed by the police and based upon the Defendant’s conduct within the  
restaurant, is the subject of the appeal. T.T. at 68.
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COURTNEY COX; DIANE COX; and CORDELIA KOHLER, Plaintiffs and  
Counterclaim Defendants, v. ROBERT E. DAUER, JR., and MARY DAUER COLVILLE,  

as Personal Representatives of the ESTATE OF MERCEDES M. DAUER;  
THE ESTATE OF MERCEDES M. DAUER; and EMPIRE ASSOCIATES,  

Defendants and Cross-Claim Defendants, and ROBERTA COX MCCLOSKEY,  
Intervenor Defendant and Counterclaim/Cross-Claim Plaintiff

Partnership 

Plaintiffs Courtney Cox, Diane Cox, and Cordelia Kohler (collectively, “Plaintiffs”), along with Intervenor-Defendant  
Roberta Cox McCloskey (“McCloskey”), are the four daughters of the late Roberta McSorley Cox (“Cox”).  Cox was one of the two original 
partners to Defendant Empire Associates (“Empire”), the other having been Defendant Mercedes McSorley Dauer (“Dauer”). When Cox 
passed away, she devised her 49.4% interest in Empire to her four daughters in the following amounts: Plaintiffs collectively received a 
44.46% interest in Empire, and McCloskey received a 4.94% interest.

Defendant Empire was a general partnership formed in 1977 that was primarily engaged in the business of owning, operating, and leasing 
the commercial and residential real estate located at 4716 Ellsworth Avenue, Pittsburgh, PA 15213, also known as Cathedral Mansions.  On 
November 29, 2022, this Court entered an Order declaring that Empire had dissolved by operation of law. Intervenor-Defendant McCloskey’s 
May 19, 2023 Motion to Reconsider and Vacate this Order is the impetus of the instant appeal.  

Case No.: GD-19-008698. In the Court of Common Pleas of Allegheny County, Pennsylvania. Civil Division. Ward, J.

OPINION

I. THE PARTIES
 Plaintiffs Courtney Cox, Diane Cox, and Cordelia Kohler (collectively, “Plaintiffs”), along with Intervenor-Defendant Roberta Cox 
McCloskey (“McCloskey”), are the four daughters of the late Roberta McSorley Cox (“Cox”). Cox was one of the two original partners to 
Defendant Empire Associates (“Empire”), the other having been Defendant Mercedes McSorley Dauer (“Dauer”).1 When Cox passed away, 
she devised her 49.4% interest in Empire to her four daughters in the following amounts: Plaintiffs collectively received a 44.46% interest in 
Empire, and McCloskey received a 4.94% interest.
 Defendant Empire was a general partnership formed in 1977 that was primarily engaged in the business of owning, operating, 
and leasing the commercial and residential real estate located at 4716 Ellsworth Avenue, Pittsburgh, PA 15213, also known as Cathedral  
Mansions. On November 29, 2022, this Court entered an Order declaring that Empire had dissolved by operation of law.  
Intervenor-Defendant McCloskey’s May 19, 2023 Motion to Reconsider and Vacate this Order is the impetus of the instant appeal. 
 

II. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
 On September 25, 2002, Dauer and Cox entered into an Amended and Restated Partnership Agreement (the  
“Partnership Agreement”) regarding Empire. At this time, the version of the Pennsylvania Uniform Partnership Act (“PUPA”) in effect  
provided that a general partnership would dissolve by operation of law in the event of any partner’s death (the “death-dissolution  
mechanism”). See 15 Pa.C.S.A. § 8353(4) (2002) (repealed 2016). Article XI of the Partnership Agreement, however, established that  
Empire’s surviving Partners2 had the right to continue Empire after a Partner’s death if:

(i) the deceased Partner’s interest in [Empire] passes by testamentary disposition or intestate succession to one or more 
Permitted Transferees[3] and (ii) such Permitted Transferee or Permitted Transferees execute and deliver to [Empire] an 
addendum to this Agreement, agreeing to be bound by all the terms and provisions hereof[.]

Partnership Agreement at Art. XI, Section 11.2.4 Article VIII mandated that several procedures would occur in the event of a Partner’s death; 
these included, inter alia, requiring that a majority in interest of the Partners would designate one Partner to serve as Empire’s manager 
(i.e., the “Managing Partner”) (see Id. at Art. VIII, Section 8.2), and requiring a majority in interest of the successor interest holders would 
appoint what is effectively an overseer for that manager (i.e., the “Reviewing Partner”) (See Id. at Section 8.5).5

 On July 24, 2016, Cox passed away, leaving a will that devised her interest in Empire to her four daughters; the daughters came 
to formally possess their respective portions of this interest in or around July 19, 2018. See McCloskey’s Amended Counterclaim at Ex. 6.  
After receiving their partnership interests, the four daughters elected Plaintiff Courtney Cox from amongst themselves to serve as  
Reviewing Partner. Neither Courtney nor any of her siblings had executed an addendum agreeing to be bound by the Partnership Agreement 
prior to this decision.
 After becoming Reviewing Partner, Courtney began to interact with Dauer, who was Empire’s Managing Partner at the time.  
Courtney allegedly experienced several difficulties when interacting with Dauer, such as Dauer preventing Courtney from accessing  
information that Courtney considered necessary to perform her functions as Reviewing Partner.6 See Amended Complaint at ¶¶ 21-30. These 
difficulties, combined with alleged misuse of Empire’s property and funds by Dauer, prompted Courtney and the accompanying Plaintiffs 
to file a Complaint on June 17, 2019. See Id. at ¶¶ 20-42. Plaintiffs asserted in their Complaint that Empire had dissolved by operation of 
law because the above-mentioned Article XI requirements had not been fulfilled (i.e., Count I), and that Defendants possessed an interest 
in purchasing Empire’s assets in the wake of its dissolution that prevented them from serving as disinterested liquidators (i.e., Count VII).7 

See Id. at ¶¶ 47-51, 81-87. Ten days after the Complaint was filed, on June 27, 2019, McCloskey executed an addendum agreeing to be bound 
by the Partnership Agreement; to the present date, McCloskey is the only one of Cox’s four devisees to execute such an addendum. See  
McCloskey’s Amended Counterclaim at Ex. 7. 



page 28 VOL. 172  NO. 3

 On September 13, 2022, Plaintiffs filed a Motion for Partial Summary Judgement, seeking declaratory relief as to Count I and the 
appointment of an independent liquidating receiver on Count VII. On November 29, 2022, after hearing oral arguments from the Parties, 
this Court entered an Order partially granting the Motion. This Court reasoned that the use of parallel plural designations in Section 11.2’s  
continuation requirements (i.e., “one or more Permitted Transferees” and “such Permitted Transferee or Permitted Transferees”)  
indicated that the surviving Partners could not continue Empire after a Partner’s death unless all the Permitted Transferees executed the  
aforementioned addendum. Partnership Agreement at Art. XI, Section 11.2 (emphasis added). Since it was undisputed that Plaintiffs had not 
executed (and did not desire to execute) the addendum, this Court determined that it could not be disputed that Empire had dissolved due to 
Cox’s death. Accordingly, this Court declared that Empire had “dissolved by operation of law,” having no existence “beyond what is strictly 
necessary to wind up the Partnership’s business[.]” November 29, 2022 Order.8

 On December 9, 2022, Defendants filed a Motion to Reconsider the November 29, 2022 Order. This Court heard arguments  
regarding the Motion on March 23, 2023, and subsequently issued an order denying reconsideration on March 27, 2023.9

 On May 11, 2023, McCloskey, who had regularly observed the proceedings up to this point, filed a Petition to Intervene in the 
dispute. McCloskey argued in her Petition that she should be allowed to intervene because she either (1) was an indispensable party 
that Plaintiffs failed to join, or (2) had an interest in Empire that would be affected by the determination of the dispute. See, generally,  
McCloskey’s Petition to Intervene; see also Pa. R.C.P. 2327. This Court heard arguments regarding the Petition on May 19, 2023, and  
subsequently issued an order that same day granting the Petition on the grounds that McCloskey had met the requirements for permissive  
intervention. The order made no determination as to whether McCloskey was to be considered an indispensable party.  
See May 19, 2023 Order.
 Directly after this Court entered its order granting her petition, McCloskey filed a Motion to Vacate and Reconsider the November 
29, 2022 Order. This Court treated the reconsideration portion of the Motion as granted and proceeded to hear substantive arguments as to 
why the Order should be vacated on September 6, 2023. This Court issued an order the following day reflecting that treatment—i.e., granting 
reconsideration—but ultimately declined to vacate the November 29, 2022 Order. See September 7, 2023 Order.
 On September 14, 2023, Defendants and McCloskey both filed Notices of Appeal to the Superior Court, seeking to reverse the 
September 7, 2023 Order. The following day, this Court ordered both Parties to file Concise Statements of Errors Complained of on Appeal 
(“Concise Statements”), and the Parties timely complied on October 3, 2023.

III. ERRORS COMPLAINED OF ON APPEAL
 Defendants and Intervenor-Defendant McCloskey argue that the following constitute either abuses of discretion or errors of law:

1. [E]ntering summary judgment that declared pursuant to 42 Pa.C.S. § 7532 that [Empire] is dissolved by operation of law, and that 
[Empire] no longer has any existence beyond what is strictly necessary to wind up its business, in contravention of a fair reading 
of all the terms of the … Partnership Agreement …, that reflect the original partners’ intent to have [Empire] continue beyond 
their respective deaths and did not mandate that all recipients of a deceased partner’s general partnership interest must elect to be 
partners in order for the fourth-generation family business to continue.

2. [D]eclar[ing] that [Empire] was effectively dissolved because Plaintiffs declined to execute and deliver to the Partnership an 
addendum to the Partnership Agreement, pursuant to Sections 10.2 and 11.2 of the Partnership Agreement, notwithstanding the 
fact that McCloskey executed and delivered her addendum to the Partnership Agreement, permitting the minority to effectively 
thwart the fourth-generation family business and disregard their obligations under Section 12.1 to sell their interests in the manner 
provided by the buy-out procedures set forth in Article XII which by its express terms applies to “any Permitted Transferee of the 
estate of a deceased Partner” who elected not to become Partners and withdraw from [Empire].

3. [M]isinterpret[ing] and misappl[ying] Pennsylvania contract law by: 
a. Failing to give priority to the parties’ intentions, as reflected in the four corners of the Partnership Agreement, including[,] but 
not limited to, Sections 8.5 and 14.1 of the Partnership Agreement.  
b. Failing to construe the agreement as a whole and give effect to all its provisions, including those provisions set forth in Article 
X, XI, and XII of the Partnership Agreement, which set forth the procedure for permitted transferees to become partners, and 
for non-partner permitted transferees, including those who receive a percentage of the general partnership interest of a deceased 
partner and do not wish to remain in the fourth-generation family business, to sell their interests to the Partnership or its  
surviving partners.

4. [G]rant[ing] summary judgment[] notwithstanding the fact that genuine issues of material fact existed that precluded summary 
judgement, including, but not limited to, the proper construction of the Partnership Agreement, whether [Empire] continued based 
on the parties’ conduct, and whether Plaintiffs have standing to pursue dissolution of the Partnership.

5. [R]efusing to vacate the Summary Judgment Order on the grounds that McCloskey is an indispensable party to the action who was 
not a party to the action when the Summary Judgement Order was entered, thereby destroying subject matter jurisdiction. 

McCloskey’s Concise Statement at 4-6; compare with Defendants’ Concise Statement at 1-3.

IV. DISCUSSION 

a. This Court did not err in construing Section 11.2 as permitting continuation only where all Permitted Transferees execute an   
addendum agreeing to bound by the Partnership Agreement.

 
 The first three alleged errors all concern this Court’s interpretation of the Partnership Agreement. Defendants and  
Intervenor-Defendant McCloskey essentially assert that this Court’s conclusion regarding Section 11.2 is erroneous as lacking  
foundation within the Partnership Agreement itself. While Defendants are correct that a declaration concerning the Partners’ rights would be  
erroneous if the Partnership Agreement did not support it, they are incorrect insofar as they argue such support is lacking here. See McCabe 
v. McCabe, 575 A.2d 87, 89 (Pa. 1990) (“The substantive rights of a partner consist only of those specified in the partnership agreement, 
and, in appraising this bundle of rights, the agreement cannot be disregarded. [T]he agreement must be viewed as the preeminent factor in  
valuing a partner’s rights”). Indeed, the Partnership Agreement provides plentiful support for this Court’s ultimate determination.
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 When interpreting a partnership agreement, “the ultimate goal is to ascertain and give effect to the intent of the parties as  
reasonably manifested by the language of their written agreement.” Highmark Inc. v. Hospital Serv. Ass’n Of Northeastern Pa., 785 A.2d 
93, 98 (Pa. Super. 2001), appeal denied, 797 A.2d 914 (Pa. 2002). “When construing agreements involving clear and unambiguous terms, a 
Court need only examine the writing itself to give effect to the parties’ understanding.” Abbot v. Schnader, Harrison, Segal & Lewis, LLP, 805 
A.2d 547, 553 (Pa. Super. 2002) (citing Kelaco v. Davis & McKean Gen. P’ship, 743 A.2d 525, 528 (Pa. Super. 1999)). As such, “unambiguous  
[partnership agreements] are interpreted by the court as a matter of law,” while “ambiguous writings are interpreted by the finder of 
fact.” Ins. Adjustment Bureau, Inc. v. Allstate Ins. Co., 905 A.2d 462, 468-69 (Pa. 2006). Additionally, whether a partnership agreement is  
ambiguous is determined by the court as a matter of law. Juniata Valley Bank v. Martin Oil Co., 736 A.2d 650, 662 (Pa. Super. 1999) (citing 
Hutchinson v. Sunbeam Coal Corp., 519 A.2d 385, 390 (Pa. 1986)).
 While the Partnership Agreement here certainly contains some peculiarities that make discussing it somewhat difficult (for  
instance, inconsistently using the term “Partner” to refer to multiple distinct entities that are neither partners in the traditional sense 
nor Partners as defined elsewhere in the Agreement), these peculiarities do not extend to Article XI’s continuation provisions and the  
ramifications thereof. 
 First, Article XI clearly does not fully eliminate PUPA’s death-dissolution mechanism. Section 11.1 directs that Empire “shall 
not be dissolved as a result of the death of a Partner, except as expressly provided herein.” Partnership Agreement at Art. XI, Section 11.1  
(emphasis added). The only interpretation of the emphasized portion that gives it any effect is that the Partnership Agreement does not fully 
eliminate the death-dissolution mechanism, but rather modifies it to apply only in the presence and/or absence of certain conditions. See 
Underdown v. Underdown, 124 A. 159, 161-62 (Pa. 1924) (a partnership agreement can alter the death-dissolution mechanism without fully 
eliminating it, such as by providing for the continuation of the partnership for a limited term after a partner’s death). The fact that Section 
11.2 conditions continuance upon affirmative acts (i.e., Permitted Transferees executing an addendum to the Agreement, and then Partners 
subsequently resolving to continue the Partnership10) therefore suggests that Empire is dissolved by operation of law if those acts are not 
performed.
 Second, Article XI clearly requires all Permitted Transferees to execute the addendum agreeing to be bound. As mentioned 
above, this is supported by the use of parallel plural designations in Section 11.2: If the drafters had not intended to require unanimity 
amongst several Permitted Transferees for continuation to be possible, they could have easily used language such as “any” or “a Permitted  
Transferee” when introducing the addendum requirement—such language is, in fact, utilized elsewhere in the Agreement where the drafters 
unambiguously intended for Permitted Transferees to be able to act or possess a right individually. See, for instance, Partnership Agreement 
at Art. X, Section 10.2 (“A Permitted Transferee must execute … an addendum to this Agreement … in order for such Permitted Transferee 
to be admitted as a Partner hereunder”) (emphasis added); see also Id. at Art. XII, Section 12.1 (“As used in this Article, the term ‘Partner’ 
shall include … any Permitted Transferee of the estate of a deceased Partner”) (emphasis added); Id. at Section 12.7 (“In the event the 
Withdrawing Partner shall include more than one individual, any one or more of such individuals may give such notice separately as to his 
or her interest in the Partnership”) (emphasis added). Instead, Section 11.2 individually refers to groups of Permitted Transferees in both 
of its requirements—a grammatical characteristic that is unique to this provision amongst the Partnership Agreement. The only reasonable 
interpretation of this language is that, where there are several Permitted Transferees, all of them must execute the addendum for Section 
11.2 to be fulfilled; interpreting the language otherwise would obviate its unique structure.
 This interpretation is additionally bolstered by the drafters consistently emphasizing the importance of harmony when continuing 
Empire. In Section 8.5, for instance, the drafters explicitly state that continuation should only occur where the Partners “wish to preserve 
and continue the harmonious relationship that has existed during the Partnership’s existence beyond the death or permanent incapacity 
of either or both of the original Partners.” Id. at Art, VIII, Section 8.5. The Section then proceeds to characterize the possible Permitted  
Transferees of each of the original Partners as separate groups (i.e., “Dauer Interest Partners” and “Cox Interest Partners”). These groups 
of Permitted Transferees are permitted to take certain action (such as appointing the Reviewing Partner) by majority vote and seem to be  
treated like a constructive replacement for their respective original Partner’s interest—that is, the Permitted Transferees, as a group,  
effectively replace the original Partner such that the same relationship and power dynamics that existed before the death/incapacity are  
preserved. Id. Applying this understanding to Article XI’s continuation provisions, it makes sense that unanimity would be required 
amongst the group of Permitted Transferees, as that harmony could not be preserved if all of them did not agree to be bound by the  
Partnership Agreement.
 Third, and finally, it is undisputed that only one of the four Permitted Transferees here executed the addendum agreeing to be 
bound. Since fewer than all the Permitted Transferees have executed the addendum, and the Partnership Agreement clearly requires all 
Permitted Transferees execute the addendum for continuation to be possible, it cannot be disputed that Empire has dissolved by operation 
of law. There is no error in this Court resolving that question as a matter of law in the manner that it did.

 b. This Court was not required to order Plaintiffs to sell their ownership interests in Empire.

 The second alleged error merits a brief separate discussion insofar as it pertains to Article XII’s buy-out provisions.  
Defendants essentially assert that it was erroneous for this Court to declare Empire dissolved in the face of Plaintiffs’ declination to execute the  
addendum because the Partnership Agreement contains buy-out provisions for Partners who wish to withdraw. Defendants argue that 
Plaintiffs should be required to comply with the buy-out provisions, as opposed to Empire being dissolved, because Plaintiffs have effec 
tively indicated their intent to withdraw by moving for Empire’s dissolution, and because Section 12.1 indicates that Article XII applies 
to “any Permitted Transferee of the estate of a deceased Partner.” Id. at Art. XII, Section 12.1. This interpretation of the Partnership  
Agreement cannot be correct, however, as it ignores the practical implications of Sections 8.5, 10.2 and 11.2. 
 As mentioned above, Section 8.5 directs that Empire should only be continued if the Partners wish to preserve the same harmonious 
relationship that existed prior to one of the original Partner’s incapacitations/deaths, and Section 11.2 ensures that harmony is preserved by 
requiring all Permitted Transferees execute the addendum before continuation may occur. Section 10.2 defines Permitted Transferee (see 
supra., n. 3) and specifies that Permitted Transferees “have no … rights to have [their] interest purchased in accordance with Article XII” 
prior to their admission as a Partner. Id. at Art. X, Section 10.2. 
 Even if this Court were to accept that Section 12.1 allows Article XII’s buy-out provisions to apply to Plaintiffs here (which  
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seemingly violates Article X), nothing in Section 10.2 or elsewhere indicates that Plaintiffs would cease to be the Permitted Transferees 
referred to in Sections 8.5 and 11.2 upon being bought out. Indeed, Section 10.2 merely defines Permitted Transferees as certain recipients 
of an interest in Empire—Plaintiffs properly received an interest in Empire from Cox’s estate, so Plaintiffs are the Permitted Transferees 
that must execute the addendum agreeing to be bound, regardless of whether they are bought out or not. Since Plaintiffs indicate that they 
will not execute the addendum, it cannot be disputed that Empire has dissolved by operation of law, regardless of whether this Court were 
to apply Article XII to Plaintiffs. 
 
 c. Issues of material fact did not preclude this Court from granting summary judgement.

 The fourth alleged error asserts that issues of material fact precluded this Court from granting summary judgement. However, the 
“issues of material fact” listed—i.e., “proper construction of the Partnership Agreement, whether [Empire] continued based on the parties’ 
conduct, and whether Plaintiffs have standing to pursue dissolution of the Partnership”—are all indisputably issues of law well within this 
Court’s jurisdiction to resolve by summary judgement. 
 As mentioned above, “unambiguous [partnership agreements] are interpreted by the court as a matter of law.” Ins. Adjustment 
Bureau, Inc., 905 A.2d at 468-69 (Pa. 2006). The terms of the Partnership Agreement are not disputed, and the meaning of the Partnership 
Agreement is not ambiguous for the reasons already stated. Accordingly, this Court was well within its authority to resolve the “proper  
construction of the Partnership Agreement” through summary judgment. 
 “[W]hether [Empire] continued based on the [P]arties’ conduct” is simply applying the facts of the case to the Partnership  
Agreement. If any material facts were in dispute (i.e., a fact that could “affect the outcome of the case under the governing law,” which 
is the Partnership Agreement in this case), then Defendants would be correct that the matter should be referred to a finder of fact for  
resolution. Strine v. Commonwealth, 589 Pa. 395, 403 (Pa. 2006). However, it is sufficient to resolve the dissolution question simply by  
knowing the addendum has been executed by fewer than all the Permitted Transferees. It is undisputed that Plaintiffs are Permitted  
Transferees (see supra., n. 3), and that Plaintiffs have not executed, nor intend to execute, the addendum. As such, any legitimate factual 
disputes as to the Parties’ conduct that may presently exist are largely irrelevant to resolving the dissolution question.
 Standing “presents a question of law” to be resolved by the Court. Budai v. County Fair, Inc., 296 A.3d 20, 24 (Pa. Super. 2023). 
Generally, a litigant has standing if their interest in the dispute is “substantial, direct, and immediate, meaning that the party’s interest  
surpasses that of the general public in procuring obedience to the law, the harm alleged was caused by the matter complained of, and the 
harm is not remote and speculative.” Trust Under Will of Ashton, 260 A.3d 81, 88 (Pa. 2021). In evaluating whether a litigant has standing, 
their well-pleaded allegations are assumed to be true. Id. In this case, it is undisputed that Plaintiffs are Permitted Transferees of interests 
in Empire, and Plaintiffs aver that Dauer’s conduct harms their respective interests. These claims are not speculative as they are backed 
by specific allegations of wrongful conduct (see, for instance, supra., n. 6), and Plaintiffs are directly and certainly harmed if the truth of 
their claims is assumed. While Defendants have not presented the argument prior to this submission, it may be that they believe Plaintiffs 
lack standing due to Section 14.1, which prohibits the Partners from “seeking a court decree of dissolution or to seek the appointment … of a 
liquidator for the Partnership.” Partnership Agreement at Art. XIV, Section 14.1. However, on its face, Section 14.1 only applies to Partners 
in Empire, and it is undisputed that Plaintiffs are not Partners. As such, this Court had no reasonable basis to find Plaintiffs lacked standing.

 d. This Court did not lack the subject matter jurisdiction to issue the September 7, 2023 Order.

 The fifth alleged error pertains to Intervenor-Defendant McCloskey’s alleged status as an indispensable party. Defendants  
argue McCloskey became indispensable to the dispute once she became a Partner in Empire, relying on Stainton v. Tarantino, 637 F. Supp 
1051 (E.D. Pa. 1986) to argue that all partners to a general partnership are “necessary parties under Pennsylvania law to an action for  
dissolution.” McCloskey’s Motion to Vacate at 12-13, ¶ 44 (quoting Stainton, 637 F. Supp. at 1072 (E.D. Pa. 1986)). However, McCloskey is 
not an indispensable party and, even if she were, her status as such would not have prevented this Court from issuing the September 7, 2023 
Order.
 “In Pennsylvania, an indispensable party is one whose rights are so directly connected with and affected by litigation that he must 
be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.”  
Columbia Gas Transmission Corp. v. Diamond Fuel Co., 346 A.2d 788, 789 (Pa. 1975) (internal citations omitted). While McCloskey certainly 
has an interest in the present dispute due to owning a partnership interest, it is doubtful that this interest renders her an indispensable party. 
 Generally, “[a]n action against a partnership may be prosecuted against one or more partners as individuals trading as the  
partnership in the manner designated by Rule 2127(a), or against the partnership in its firm name.” Pa. R.C.P. 2128(a) (emphasis  
added); see also Gozdonovic v. Pleasant Hills Realty Co., 53 A.2d 73, 76 (Pa. 1947) (“It is always permissible to prosecute an action against a  
partnership in its firm name instead of against the individuals trading as the partnership.”). Plaintiffs directly named Empire as Defendant 
in this dispute, so it seems apparent that McCloskey is not an indispensable party.
 Moreover, even if McCloskey was an indispensable party, this Court granted reconsideration and heard McCloskey’s substantive 
arguments. McCloskey was afforded an opportunity to present her case and aver her rights, and that presentation ultimately resulted in 
the declaratory relief remaining in place. While this Court may have framed its Order as sustaining the November 29, 2022 Order, it is  
substantively no different from passing down a new order providing for the same relief. There is no sense in overturning the September 7, 
2023 Order merely for this Court to issue a new order providing the same declaration.

CONCLUSION
 In light of the aforementioned reasons, this Court’s September 7, 2023 Order denying vacatur of this Court’s November 29, 2022 
Order should be affirmed. 
         BY THE COURT:
         The Hon. Christine A. Ward
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 1When this action was first initiated, Dauer was directly named as a defendant. Dauer passed away, however, on November 24, 2019,  
approximately five months after the action began, prompting Plaintiffs to redirect their claims towards Dauer’s estate. Defendants Robert 
E. Dauer, Jr. and Mary Dauer Colville, two of Dauer’s children, are the co-administrators of Dauer’s estate and her personal representatives.
 
2Not all persons who possessed a partnership interest in Empire were “Partners” within the meaning of the Partnership Agreement. 
First, only Permitted Transferees (defined infra., n. 3) had any possibility of becoming a Partner—a transaction purporting to transfer an  
interest to non-Permitted Transferees was a nullity under the Agreement (see Partnership Agreement at Art. X, Section 10.1), and  
non-Permitted Transferees inheriting an interest ostensibly triggered dissolution if they were not bought out by either Empire or a Partner 
(see Id. at Art. XI, Section 11.2). Second, even Permitted Transferees in receipt of a partnership interest could not be admitted as Partners 
until they “sign[ed] and execute[d] an addendum to th[e] Agreement, agreeing to be bound by all the terms and provisions” contained  
therein. Id. at Art. X, Section 10.2. Permitted Transferees (at least, ones that received their interests from an inter vivos transfer) could hold a 
partnership interest without becoming a Partner; they could not vote their partnership interest in this state and had no “rights to have [their] 
interest purchased in accordance with Article XII,” but would receive distributions in accordance with their percent interest. Id.
 
3“Permitted Transferees” under the Partnership Agreement included “[Empire], a Partner, a Partner’s spouse, her or his issue, a spouse of 
her or his issue, or a trust for the exclusive benefit of any of the foregoing individuals, but only if the power to vote the [p]artnership interest 
is vested in one or more of the foregoing individuals.” Id. at Art. X, Section 10.2. It is undisputed that all Parties involved here are Permitted 
Transferees, and that only Permitted Transferees were in receipt of Cox’s divested partnership interest. See Amended Complaint at ¶ 16; 
Defendants’ Amended Answer & New Matter at ¶ 16; see also, generally, McCloskey’s Partial Joinder In Amended Answer & New Matter.
 
4Article XI also provided an alternative route for continuing the Partnership in the event that “all or any portion of the  
deceased Partner’s interest in [Empire] passes by testamentary disposition or intestate succession to a non-Permitted Transferee[.]”  
Partnership Agreement at Art. XI, Section 11.2. However, as mentioned above, it is undisputed that only Permitted Transferees  
received Cox’s divested partnership interest, so only the above referenced continuation provision is applicable here. See supra., n. 3.
 
5The Reviewing Partner was not necessarily a “Partner” as that term was used in Section 10.2 and elsewhere—the Partnership Agreement 
did not indicate that the Reviewing Partner had to possess a partnership interest, execute the aforementioned addendum, or be admitted 
as a Partner. See supra., n. 2; see also Amended Complaint at Ex. B (Defendants did not consider Plaintiff Courtney to be a “Partner”  
capable of voting her partnership interest despite being acknowledged as the Reviewing Partner). Still, the Reviewing Partner’s signature was  
required for the Managing Partner to create any bank accounts on behalf of Empire or to issue checks on those accounts. See Id. at Art. XIII,  
Section 8.3.
 
6Plaintiffs allege that Dauer prevented Courtney from accessing relevant information in several ways; these included, inter alia, changing the 
payment methods on certain expenses from checks to electronic or other means (see Amended Complaint at ¶ 21), threatening civil penalties 
in response to direct communications with vendors (see Id. at ¶ 26), failing to provide or denying access to the expense accounts that checks 
were to be issued from (see Id. at ¶ 30), and failing to provide or denying access to the invoices that necessitated the to-be-signed-checks 
(see Id.).
 
7Plaintiffs also alleged in their Complaint that Dauer had breached the Partnership Agreement by preventing Courtney from  
accessing information relevant to her functions as Reviewing Partner (i.e., Count II); Dauer had breached her fiduciary duties of  
loyalty and care (i.e., Counts III and IV, respectively); Plaintiffs are entitled to an account of all of Empire’s transactions from the date of  
dissolution (i.e., Count V); Empire should be equitably dissolved, provided this Court did not conclude it had dissolved by operation of 
law (i.e., Count VI); Defendants’ conduct merited issuing a preliminary injunction enjoining the continued misuse of Empire’s assets and  
allowing the Reviewing Partner sweeping access to Empire’s financial information (i.e., Count VIII); Defendants’ conduct merited issuing a  
permanent injunction providing the same relief as that described in Count VIII (i.e., Count IX); and—in the alternative, provided this Court 
concluded that Empire had not dissolved by operation of law and should not be dissolved as a matter of equity—Plaintiffs were, or should 
be deemed, Partners in Empire, as that term is defined by the Partnership Agreement (i.e., Count X). See, generally, Amended Complaint.
 
8When it was originally issued, the November 29, 2022 Order also provided for the appointment of an independent liquidating receiver “to 
effect the sale of the Partnership’s assets at the best possible price[.]” November 29, 2022 Order. On December 16, 2022, however, this Court 
issued a subsequent order that amended the November 29, 2022 Order to exclude any language appointing a liquidating receiver.
 
9While this Court’s March 27, 2023 Order was phrased as a denial of reconsideration, this Court did, in fact, hear  
substantive arguments as to why the November 29, 2022 Order should be vacated at the March 23, 2023 hearing.  
Accordingly, this Court had intended for the March 27, 2023 Order to grant reconsideration and deny vacatur in much the same vein as the 
September 7, 2023 Order presently in dispute, even if the wording of the March 27, 2023 Order does not reflect that.
 
10Section 11.2 grants the surviving Partners the “right” to continue the Partnership, as opposed to directly continuing the Partnership once 
its conditions are fulfilled. This suggests that the Partners must resolve to continue Empire after the Section 11.2 conditions are fulfilled to 
actually continue Empire.
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