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Writ of Summons

The court did not error in granting Surefire’s Motion to Amend its Writ of Summons, and thus, the court’s ruling should be  
upheld. The court also found that PNC Financial waived its statute of limitations argument in this appeal since it was not 
raised in their statement of errors but retained the right to raise it as an affirmative defense later.
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SUREFIRE DIVIDEND CAPTURE, LP; LINDA BEDELL; THE LINDA BEDELL 
INDIVIDUAL RETIREMENT ACCOUNT; LANDON BEDELL; KEATON BEDELL;  

INNER DESIGN, INC. PROFIT SHARING PLAN; JOHN SCIOTTO; 
LOUIS SCIOTTO; and THE LOUIS M. SCIOTTO TRUST, Appellants/Petitioners, v.  

THE PNC FINANCIAL SERVICES GROUP, INC., Appellee/Respondent

Writ of Summons 

The court did not error in granting Surefire’s Motion to Amend its Writ of Summons, and thus, the court’s ruling should be  
upheld. The court also found that PNC Financial waived its statute of limitations argument in this appeal since it was not raised in their 
statement of errors but retained the right to raise it as an affirmative defense later.

Case No.: GD-21-6035. In the Court of Common Pleas of Allegheny County, Pennsylvania. Civil Division. McVay, Jr., J. January 12, 2024.

Pa. R.A.P. 1925(b) OPINION

PROCEDURAL HISTORY
 On May 12, 2023, I heard oral argument on the Appellants/Petitioners’, Surefire Dividend Capture, LP; Linda Bedell; The  
Linda Bedell Individual Retirement Account; Landon Bedell; Keaton Bedell; Inner Design, Inc. Profit Sharing Plan; John Sciotto; and The  
Louis M. Sciotto Trust (“Surefire”) Motion to Amend the Caption of their Writ of Summons (“Motion to Amend”) pursuant to Pa.R.C.P. 1033.  
Specifically, the Motion to Amend requested the following amendments: (1) to correct the name of the Defendant, The PNC Financial  
Services Group, Inc. (“PNC Financial”) to Non-Party, PNC Bank, National Association (“PNC Bank”); (2) add two (2) new Plaintiffs, Nancy 
Glass and Nancy Glass Productions, Inc. d/b/a Glass Entertainment Group, LLC; and (3) substitute John Sciotto as administrator of the 
Estate of Louis Sciotto, for the Plaintiff, Louis Sciotto, now deceased, and correct the name of the Plaintiff, The Louis Sciotto Trust to John 
Sciotto, as trustee of The Louis Michael Sciotto Trust. 
 Surefire commenced this action by Writ of Summons on May 28, 2021 and a reissued Writ was served on PNC Financial on July 14, 
2021. Prior to filing the Motion to Amend in May 2023, no appearances were filed on behalf of PNC Financial. Furthermore, PNC Financial 
did not praecipe for a rule for Surefire to file a complaint pursuant to Pa.R.C.P. 1037. Therefore, prior to appearing before me on May 12, 
2023, the only filings on the docket were the Writ of Summons, the Sheriff ’s Return of Service, and the Petitioners’ Praecipe for Appearance. 
 Following oral argument, I took the matter under advisement and gave Surefire until May 15, 2023 to file a brief and gave PNC  
Financial a deadline of May 19, 2023 to file a response. On May 30, 2023, I granted Surefire’s Motion to Amend, concluding that Rule 1033 
did not specifically exclude amending a caption on a writ of summons, and to my knowledge, no existing case law, statute, or rule addressed 
this issue. Furthermore, I concluded that these amendments did not waive or adversely affect PNC Financial’s or PNC Bank’s right to an  
affirmative defense of the statute of limitations or to determine whether an amendment relates back to the original filing of the writ of  
summons. These issues are still free to be contested in the future.
 On June 29, 2023, PNC Financial filed a Motion to Amend my May 30, 2023 Order to Certify an Immediate Interlocutory Appeal 
pursuant to 42 Pa.C.S. § 702(b) and § 702(c) to Stay Proceeding. On June 30, 2023, I amended my May 30, 2023 Order to include language  
pursuant to 42 Pa.C.S. § 702(b) and Pa.R.A.P. 1311, certifying that the Order involved a controlling question of law as to there being a  
substantial ground for a difference of opinion and immediate appeal from the Order may materially advance the ultimate termination of 
the issue. On October 16, 2023, the Superior Court granted PNC Financial’s Petition to Permit an Interlocutory Appeal. After receiving the 
notice of appeal, on October 19, 2023 I ordered PNC Financial to file a concise statement of errors within twenty-one (21) days pursuant  
to Pa.R.A.P. 1925(b).1

 
SCOPE AND STANDARD OF REVIEW

 The Pennsylvania Superior Court established the standard of review in granting amendments to pleadings for trial courts. “The 
decision to permit an amendment to pleadings is committed to the sound discretion of the trial judge. That discretion, however, is not  
unfettered. Our courts have established...a policy that amendments to pleadings will be liberally allowed to secure a determination of  
cases on their merits.” Berman v. Herrick, 227 A.2d 840 (Pa. 1967); Gallo v. Yamaha Motor Corp., U.S.A., 484 A.2d 148, 150 (Pa. Super. 1984)  
(citation modified); Tanner v. Allstate Ins. Co., 467 A.2d 1164, 1167 (Pa. Super. 1983) (and cases cited therein). 
 “However, the opportunity to amend will not be afforded where it will cause prejudice to an adverse party.” Feingold v. Hill, 521 
A.2d 33, 39 (Pa. Super. 1987) (citing Junk v. East End Fire Department, 396 A.2d 1269, 1277 (Pa. Super. 1978)). Moreover, “[w]here the initial 
pleading reveals that the complaint’s defects are so substantial that amendment is not likely to cure them, and that the prima facie elements 
of the claim or claims asserted will not be established, the right to amend is properly withheld.” Feingold, 521 A.2d at 39 (citing Spain v.  
Vicente, 461 A.2d 833, 837 (Pa. Super. 1983)); Roach v. Port Auth. of Allegheny Cnty., 550 A.2d 1346, 1347–48 (Pa. Super. 1988). “[T]he decision 
to grant or deny leave to amend is within the sound discretion of the trial court and will not be reversed absent a clear abuse of discretion.” Id.

ANALYSIS
 I analyzed and applied the following Pennsylvania Rules of Civil Procedure and case law in granting Surefire’s Motion to Amend 
over PNC Financial’s objections. PNC Financial argued that Rule 1033 does not apply to amendments of writs of summons because they 
are not enumerated as a pleading under Pa.R.C.P. 1017, and thus, Surefire should be prohibited from amending the non-pleading Writ of  
Summons caption.
 All motions to amend are controlled by Pa.R.C.P. 1033, which provides as follows:

“A party, either by filed consent of the adverse party or by leave of court, may at any time change the form of action, 
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add a person as a party, correct the name of a party, or otherwise amend the pleading. The amended pleading may aver  
transactions or occurrences which have happened before or after the filing of the original pleading, even though they 
give rise to a new cause of action or defense. An amendment may be made to conform the pleading to the evidence  
offered or admitted. An amendment correcting the name of a party against whom a claim has been asserted in the original  
pleading relates back to the date of the commencement of the action if, within 90 days after the period provided by law for  
commencing the action, the party received notice of the institution of the action such that it will not be prejudiced in  
maintaining a defense on the merits and the party knew or should have known that the action would have been brought 
against the party but for a mistake concerning the identity of the proper party.”

See, Pa.R.C.P. 1033(a), (b).
 Further, Pa.R.C.P. 1017(a) addresses which types of pleadings are permitted and provides:

“Except as provided by Rule 1041.1, the pleadings in an action are limited to: (1) a complaint and an answer thereto; (2) a 
reply if the answer contains new matter, a counterclaim or a cross-claim; (3) a counter-reply if the reply to a counterclaim 
or cross-claim contains new matter; and (4) a preliminary objection and a response thereto.”

 Under Pa.R.C.P. 1007, civil actions are commenced, and the rule provides that “an action may be commenced by filing with the  
prothonotary: (1) a praecipe for a writ of summons, or (2) a complaint.” Pa.R.C.P. 126 addresses liberal construction and application of 
the rules providing that, “the rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or 
proceeding to which they are applicable. The court at every stage of any such action or proceeding may disregard any error or defect of 
procedure which does not affect the substantial rights of the parties.”
 Finally, under Pa.R.C.P. 401(b)(2), time for service, reissuance, reinstatement, and substitution of original process are referred  
as follows:

“A writ may be reissued, or a complaint reinstated at any time and any number of times. A new party defendant may be 
named in a reissued writ or a reinstated complaint only if the writ or complaint has not been served on any defendant.”

 Importantly, Rule 401(b)(2) notes that “[a] new party defendant cannot be added to a reissued writ or reinstated complaint if  
service has been completed on a defendant already named in the writ or complaint. For cases involving multiple defendants, a new party  
defendant cannot be added to a reissued writ or reinstated complaint if service has been completed on any defendant already named in 
the writ or complaint. If a new party defendant cannot be added pursuant to this rule, other procedures are available. See, Rule 229 to  
discontinue the action and to start a new action; Rule 1033 to amend the caption of a pleading by agreement of the party or by leave of court; 
and Rule 2232 to seek leave of court for an order joining a defendant.”
 Prior to the filing of the Motion to Amend, Surefire filed its Writ of Summons under Rule 1007. The record is clear that the original 
Writ of Summons was filed on May 28, 2021 and reissued on June 24, 2021, with PNC Financial being served on July 14, 2021. PNC Financial 
did not praecipe a rule to file a complaint and took no further action until after Surefire’s current legal counsel entered his appearance on 
April 28, 2023. Immediately thereafter, Surefire filed a Notice of Death for Louis Sciotto, and the Motion to Amend which is the subject of 
this appeal. I also note from the record that PNC Financial’s legal counsel did not file an appearance until after it was served the Motion to 
Amend.
 Initially, PNC Financial incorrectly avers in its purported concise statement of errors that I erred in granting Surefire’s Motion to 
Amend requesting that Non-Party, PNC Bank be substituted as a new party for the current Appellee/Respondent, PNC Financial Services 
Group, as the sole party defendant named in the Writ of Summons before a complaint has been filed and served. I find it unusual that PNC 
Financial claims in its statement of errors that it cannot readily discern the basis of my decision and does not comply with my October 19, 
2023 Court Order pursuant to Pa.R.A.P 1925(b), and totally ignores one of the main arguments in its brief that the amendment should be 
disallowed because the statute of limitations had run. PNC Financial should be deemed to have waived this argument since it did not raise 
this issue or any other issue in its statement of errors. 
 Most significantly, Surefire’s Motion to Amend, which was presented to me as a general motion, averred that it was correcting the 
name of the defendant, and not substituting a new party. PNC Financial asserted during the oral argument that Surefire’s proposed name 
correction was tantamount to naming a new defendant and that PNC Financial and PNC Bank were two (2) separate entities. PNC Financial 
further argued that any addition of a new party would be prohibited by the statute of limitations. PNC Financial’s opposition and request for 
denying the amendment would require a factual determination which I could not make at that time since there was no complaint filed or any 
factual record at that time. It was apparent that PNC Financial is trying to back door a statute of limitations defense before a factual record 
is made. Unlike an automobile accident or a slip and fall, Surefire’s alleged underlying claim is fraud, which does not have a clear-cut date of 
when the alleged tort took place, or when the Plaintiffs discovered the alleged fraud, thus precluding me from making a ruling on the statute 
of limitations defense at this time. 
 PNC Financial asserts that because a writ of summons is not enumerated as a pleading under Rule 1017, it cannot be amended  
under Rule 1033. PNC Financial argues that because Rule 1033 defines pleadings, and a writ of summons is not listed as a pleading under 
Rule 1017, it should be precluded from being amended under Rule 1033. It is obvious that PNC Financial’s narrow analysis fails to consider 
other applicable rules of civil procedure in drawing its conclusion that a writ of summons cannot be amended by Rule 1033. I first considered 
Rule 1007, which authorizes the commencement of a civil action by a praecipe for a writ of summons, or a complaint. Under Rule 1007, a writ 
of summons is a permissible procedure to start a civil action, and therefore, the first step a plaintiff may take prior to filing a complaint and 
could logically be considered a commencement pleading, even though it is not listed under Rule 1017.
 Next, I reviewed Rule 401(b)(2), which addresses the time for service, reissuance, reinstatement, and substitution of original  
process, for guidance to determine whether a writ of summons could be amended under Rule 1033. Rule 401(b)(2) specifically permits a 
writ of summons to be reissued at any time and any number of times, which includes adding a new party defendant prior to service on any 
defendant. But, more significantly for this analysis is the Note for Rule 401(b)(2), which references Rule 1033 as an alternate procedure 
a plaintiff may use to amend a writ of summons to add a new party. “If a new party defendant cannot be added pursuant to this rule, other 
procedures are available. See, Rule 229 to discontinue the action and to state a new action; Rule 1033 to amend the caption of a pleading by 
agreement of the party or by leave of court; and Rule 2232 to seek leave of court for an order joining a defendant.” See, Pa.R.C.P. Rule 401(b)
(2) Note emphasized. 
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 It is evident by reading Rule 401(b)(2) and its Note, that the Pennsylvania Rules of Civil Procedure contemplated a plaintiff ’s need 
to amend their writ of summons including the ability to add a new party by employing Rule 1033. PNC Financial’s sole reliance, and a limited 
construction of Rule 1033, fails to consider other rules, specifically Rules 1007 and 401(b)(2), which permits civil actions to be commenced 
by a writ of summons and the ability to amend the writ of summons before and after a defendant has been served process. Rule 401(b)(2) 
clearly permits a plaintiff to amend its writ of summons at any time and any number of times, including the addition of a new party up until 
a defendant has been served. Once a defendant has been served, the Note in Rule 401(b)(2) provides the plaintiff with alternate procedures 
to amend their writ of summons. One of the methods referenced in the Note to Rule 401(b)(2) authorizes the use of Rule 1033 to amend a writ 
of summons after a defendant has been served, seeking court approval, and which Surefire employed when it presented me with its Motion 
to Amend. 
 In addition, leave to amend a complaint lies within the discretion of the trial court unless the amended pleading has been filed  
within ten (10) days of the filing of the preliminary objections. See, Pa.R.C.P. 1028(c); Division 85 of Amalgamated Transit Union v. Port 
Authority of Allegheny County, 455 A.2d 1265, 1267 (Pa. Cmwlth. 1983). Additionally, the right to amend the pleadings should not be withheld 
where some reasonable possibility exists that the amendment can be accomplished successfully. Id.; Post v. Mendel, 507 A.2d 351 (Pa. 1986); 
Otto v. American Mutual Insurance Co., 393 A.2d 450, 451 (Pa. 1978).
 In granting Surefire’s Motion to Amend, I relied on the following Pennsylvania Rules of Civil Procedure: 1033, 1007, 401(b)(2), and 
126. The limited record is clear that when this Motion to Amend was presented to me in May 2023, this case was at its early stage of litigation, 
despite that the original Writ of Summons was filed and served almost two (2) years earlier. Other than the Writ being filed and served in 
2021, no other action was taken until Surefire’s new legal counsel entered his appearance on April 28, 2023. Upon entering his appearance, 
Surefire’s legal counsel immediately filed the Motion to Amend. Furthermore, I considered and found significant that PNC Financial took no 
affirmative steps after being served the Writ of Summons in July 2021 to retain counsel or require Surefire to file a complaint.
 Because the case sub judice is still at its initial stages of litigation and lacked any substantive record, I was reluctant to deny 
Surefire’s Motion to Amend considering that I preserved PNC Financial and/or PNC Bank’s right to raise its affirmative defense of statute 
of limitations, and further that PNC Financial and PNC Bank are two (2) distinct entities, and a correction of name was inapplicable. PNC 
Financial and/or PNC Bank were not prejudiced by my granting Surefire’s Amendment since after a complaint is filed, they retain the right 
to raise all their affirmative defenses by filing preliminary objections, answer, new matter, judgment on the pleadings, or summary judgment. 
Since my ruling permits PNC Financial and/or PNC Bank to raise its affirmative defenses and retain its right to further litigate the issues it 
raised in its opposition to the amendment, my granting of the Amendment cannot be construed as an abuse of discretion. On the other hand, it 
would be an abuse of discretion on my part if I had denied Surefire’s Motion to Amend before a complaint was filed and a record developed. 
 Finally, I applied Rule 126, which addresses the liberal construction and application of rules, in granting Surefire’s Motion to 
Amend. Rule 126 provides that, “rules shall be liberally construed to secure the just, speedy, and inexpensive determination of every action 
or proceeding to which they are applicable. The court at every stage of any such action or proceeding may disregard any error or defect 
of procedure which does not affect the substantial rights of the parties.” See, Pa.R.C.P. 126. I concluded that PNC Financial’s substantial 
rights were not adversely affected by me granting the amendment of Surefire’s Writ of Summons at this point in the litigation. I find PNC  
Financial’s argument that by allowing the amendment it will now be forced to incur excessive attorney fees a little disingenuous. The record 
is clear that until May 2023, PNC Financial chose not to retain counsel and regardless which entity is the named defendant, PNC Bank or 
PNC Financial, they would be expending money on attorney fees defending this action. 
 

CONCLUSION
 For the foregoing reasons, and as previously stated, I did not error in granting Surefire’s Motion to Amend its Writ of Summons, 
and thus, my ruling should be upheld. I also find that PNC Financial waived its statute of limitations argument in this appeal since it was not 
raised in their statement of errors but retains the right to raise it as an affirmative defense later.
 
         BY THE COURT:
         The Hon. John T. McVay, Jr.

 

1For purposes of this opinion, I have adopted Surefire’s procedural history of the case.
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